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ABGUED  AND  DETERMINED 
nr  TKi 

COURT  OF  COMMON  PLEAS, 

AJro 

UPON  WRITS  OP  ERROR  FROM  THAT  COURT 

TO  ntB 

EXCHEQUER  CHAMBER, 

nr 
IN  THE  EIGHTH  TEAR  OF  THE  REIGN  OF  VIOTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term,  were, 

TiNDAL,  C.  J.  CrESSWIXL,  J. 

Maule^  J.  Erle,  J. 


GIBB  V.  KING,  a  Prisoner.    Jan.  13. 

T)m  endonemsnt  of  a  judge  is  a  soffideiil  anthority  lor  the  usoing  of  a  writ  of  habeaa  eoipOi 
•d  oatMfiwiendam,  in  order  to  bring  up  a  prisoner  to  charge  him  in  execution. 

The  85th  ntle  of  H.  2  W.  4,  which  requires  a  prisoner  to  be  charged  m  execution  within 
two  terms  after  trial  or  judgment,  does  not  apply  to  the  case  of  a  prisoner  in  criminal  custody. 

This  court  has  no  power  to  iiine  a  writ  of  habeas  corpus  ad  satisfadendumt  to  charge  in  ex^ 
entifln  a  prisoner  in  custody  under  a  conviction  ton  a  misdemeanor. 

Oir  the  9th  of  December,  1843,  final  judgment  was  signed  against  the 
defendant  in  this  cause,  for  60/.  4s.  On  the  6th  of  February,  1844,  the  de- 
fendant was  convicted  of  a  misdemeanor,  and  sentenced  to  be  *impri-  r^o 
soned  for  eighteen  calendar  months  in  the  Queen's  prison :  and  on 
the  10th  he  was  committed  to  the  custody  of  the  keeper  of  that  prison. 
Upon  the  22d  of  November,  1844,  the  plaintiff  sued  out,  and  left  with 
the  keeper  of  the  said  prison,  a  writ  of  habeas  corpus  ad  satisfaciendum, 
tested  in  the  name  of  Sir  N.  C.  Tindal,  commanding  him  that  he  should 
have  the  defendant  before  «  our  justices  at  Westminster,"  on  the  26th» 
to  satisfy  the  judgment.  The  prisoner  was  accordingly  brought  up  on 
that  day,  to  be  charged  in  execution ;  when  it  was  objected,  on  his  part, 


2  GiBB  t?.  King.  H.  T.  1845. 

that  the  writ  was  irregular ;  first,  because  more  than  two  terms  had 
elapsed  since  the  final  judgment  was  signed  ;  secondly,  because  the  writ 
had  issued  without  the  leave  of  the  court  or  a  judge.  It  was  also  con- 
tended, that  this  court  had  no  jurisdiction  to  remove  the  prisoner  firom 
criminal  custody,  for  the  purpose  of  his  being  charged  in  execution  in  a 
civil  suit.  The  court  adjourned  the  consideration  of  the  matter  until  the 
present  term,  with  liberty  to  the  defendant  to  draw  up  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  writ  should  not  be  set  aside  for 
irregularity.    Against  this  rule, 

Channelly  Serjt,,  now  showed  cause.  The  rule  of  court  of  H.  2  W.  4, 
r.  85,  which  requires  that  « the  plaintiff  shall  proceed  to  trial  or  final 
judgment  against  a  prisoner  within  three  terms  inclusive  after  declaration, 
and  shall  cause  the  defendant  to  be  charged  in  execution  within  two 
terms  inclusive  after  such  trial  or  judgment,"  applies  only  to  cases  where 
the  defendant  is  in  custody  at  the  suit  of  the  particular  plaintiff;  Hall  y. 
Wetherelly  2  Scott,  N.  R.  196.  [Maule,  J.  The  plaintiff  may  not  know 
that  the  defendant  is  in  custody,  if  he  is  not  detained  at  his  suit.]  With 
«qi  respect  to  the  objection  that  this  writ  issued  ^without  the  leave  of 
the  court  or  a  judge,  that  is  suflSciently  answered  by  the  fact  that  it 
bears  the  endorsement  of  one  of  the  judges ;  and  that  is  the  only  mode 
in  which  authority  for  issuing  the  writ  is  given.  The  more  important 
question,  however,  is,  whether  or  not  the  statute  6  &  6  Vict.  c.  22,  for 
the  regulation  of  the  Queen's  prison,  has  effected  any  alteration  in  the 
practice  on  this  subject.  In  Walsh  v.  Davies^  2  New  Rep.  5245,  it  was  held, 
that  this  court  had  no  jurisdiction  to  bring  up  a  defendant  out  of  a  crimi- 
nal custody,  for  the  purpose  of  charging  him  in  execution :  and  the  like 
was  held  in  the  subsequent  case  of  Freeman  v.  Weston^  1  Bingh.  221, 
8  J.  B.  Moore,  81 ;  where  Dallas,  C.  J.,  in  delivering  the  judgment  of 
the  court,  says :  "  It  appears  that  this  defendant,  after  being  surrendered 
before  Mr.  Justice  Park,  in  discharge  of  his  bail,  was  removed^  first,  to 
the  King's  Bench  prison,  and  afterwards  to  Clerkenwell  prison,  and  sen- 
tenced to  an  imprisonment  for  crime ;  which  imprisonment  is  still  con- 
tinuing. Now,  in  order  to  charge  a  man  in  execution,  the  custody  must 
be  changed  to  the  prison  of  this  court.  Could  the  plaintiff  do  this  with- 
out the  assistance  of  this  court?  Certainly  not.  The  court  itself  has  no 
such  power ;  for,  it  was  settled  in  Walsh  v.  DameSy  where  all  the  authori- 
ties were  weighed  and  considered,  that,  where  a  defendant  is  in  criminal 
execution,  this  court  cannot  charge  the  defendant  in  a  civil  action ;  for,  it 
cannot  change  the  custody,  and  then  commit  the  defendant  again  upon 
the  criminal  matter.  It  is  true  that  was  only  the  case  of  charging  him 
with  a  declaration ;  but  a  defendant  is  equally  entitled  to  a  discharge  if 
not  charged  with  a  declaration  in  due  time,  as  he  is  if  not  charged  in 
execution  in  due  time ;  and,  if  not  entitled  to  be  discharged  in  the  one 
^^-i    case,  he  cannot  be  •in  the  other.    What  the  court  of  King's  Bench, 

^    — as  the  first  court  of  criminal  jurisdiction  in  the  kingdom — has 


1  Mannino,  Granger,  &  Scott.  4 

doae  or  may  do,  in  cases  of  this  kind^  cannot  apply  here ;  for,  in  such  ca8e%^ 
the  habeas  corpus  is  taken  out  o{i  the  crown  side  of  that  court ;  and  it  hafl^, 
been  long  decided  that  it  could  only  be  taken  out  on  the  crowi  sida»^' 
In  Jones  v.  DanoerSy  5  M.  &  W.  234, 7  Dowl.  P.  C.  394,  Bayky  mo^ed^  m 
the  court  of  Exchequer,  for  a  habeas  corpus  to  bring  up  the  defendant  foe 
<lie  purpose  of  diarging  him  in  execution.  His  affidavit  stated  that  the 
defendant  was  under  military  arrest  at  Wo(dwich,  under  circumstances 
wbich  might,  or  might  not,  lead  to  a  court-martial.  He  mged  that,  as 
the  party  was  not  in  criminal  custody,  thie  writ  ought  to  issue.  But-the 
court  said :  «  We  cannot  bring  up  die  defendant  to  be  charged  in  exe* 
cation,  unless  he  is  in  the  custody  of  a  civil  jail-keeper.  We  have  only 
ei??il  jurisdiction,  and  have  no  au&ority  to  change  the  custody  in  such 
a  case  as  this,"  Since  die  passing  of  the  5  &  6  Vict.  c.  22,  the  Queen's 
prison  being  die  jail  of  this  as  well  as  of  the  other  courts,  the  difficulty 
suggested  in  these  cases  no  longer  exists.  [Maule,  J.  The  question 
is,  whether  the  writ  should  not  have  issued  from  the  crown  side  of  the 
court  of  Queen's  Bench,  as  suggested  in  Freeman  v.  Weston.  If  this 
had  been  a  suit  in  that  court,  a  writ  of  habeas  corpus  issued  on  &e  civil 
side  would  clearly  have  been  irregular.]  The  court  of  Queen's  Bench 
has  no  power  to  issue  process  returnable  in  this  court. 

BifieSy  Serjt.,  in  support  of  the  rule.  A  writ  of  habeas  corpus  ad  satis* 
fiiciendum,  issued  by  a  court  having  no  criminal  jurisdiction,  in  order 
to  charge  a  defendant  in  execution  in  a  civil  action,  is  clearly  irregular. 
This  court  is  in  precisely  the  same  situation,  in  respect  of  *juris-  .^g 
diction,  at  the  present  moment,  as  the  court  of  Queen's  Bench  was  in  . 
before  the  passing  of  the  5  &  6  Vict.  c.  22.  Wabh  v.  Daoies  is  a  distinct 
authority  on  die  subject.  There,  Baytey,  Serjt.,  moved  for  a  habeas  corpus 
to  bring  up  the  defendant,  a  prisoner  in  Cold  Bath  Fields  prison  for  a  con- 
piracy,  in  order  to  charge  him  with  a  declaration ;  but  the  court  refused 
to  grant  die  rule :  and  Chambb£,  J.,  said :  <«  This  cannot  be  done  with- 
out changing  the  custody  of  the  defendant ;  for,  the  party  to  be  charged 
must  either  be  in  custody  of  the  sheriff  or  of  the  officer  of  this  court. 
In  the  case  of  Peter  Vergen's  bail,  2  Stra.  1217,  the  court  of  King's 
Bench  directed  a  prisoner  convicted  of  felony,  to  be  brought  up, 
that  the  bail  might  surrender  him  to  the  marshal ;  after  which,  the  court 
remanded  him  to  Newgate:  and  in  Fotr&r  v.  Dimn,  4  Burr.  2034, 
the  court  of  King's  Bench  made  a  similar  order ;  but  the  master  reported 
that  the  habeas  corpus  must  be  on  the  crown  side.  Upon  the  same  prin- 
ciple, in  the  case  of  John  Taylor ^  3  East,  232,  where  a  prisoner  in  the 
custody  of  the  keeper  of  Newgate,  under  a  warrant  of  commissioners  of 
bankrupt,  was  brought  up  by  habeas  corpus,  the  court  determined,  that, 
being  in  custody  on  criminal  process,  the  habeas  corpus  ought  to  be  on 
the  crown  side.  If  that  be  so,  this  court  cannot  charge  the  defendant  in 
a  civil  action ;  for,  if  upon  the  return  of  the  habeas  corpus  We  should  find 
the  custody  to  be  lawfUI,  we  must  send  the  defendant  back  again.    This 

B    . 
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court  cannot  change  the  custody,  and  then  commit  the  defendant  again  upon 
the  criminal  matter.''  The  language  of  Dj^llas,  C.  J.,  in  Freeman  y. 
Weston^  is  also  conclusively  in  point :  and  the  text  books  (a)  lay  it  down, 
as  an  undoubted  rule  of  practice,  that,  where  the  defendant  is  in  criminal 
9^1    custody,  this  court  has  no  process  by  which  *they  can  reach 

**  him;  and  that,  even  in  the  court  of  Queen's  Bench,  a  writ  of 
habeas  corpus  must  be  taken  out  on  the  crown  side,  in  order  to  enable 
tiie  civil  side  to  deal  with  the  matter.  It  may  be  doubtful  even  whether 
a  habeas  corpus  ad  satisfaciendum  issued  on  the  crown  side  of  &e 
Queen's  Bench  would  avail  in  a  case  like  this.  Probably  the  proper 
course  would  be,  to  sue  out  a  habeas  corpus  ad  subjiciendum,  and  then 
the  court  of  Queen's  Bench  might  direct  the  prisoner  to  be  brought  here 
by  habeas  corpus  ad  satisfaciendum.  But,  supposing  there  is  no  course 
by  which  the  plaintiff  could  bring  up  the  defendant  to  charge  him  in  exe- 
cution, that  will  make  no  difference :  he  may  wait  the  expiration  of  the 
defendant's  term  of  imprisonment,  or  he  may  sue  out  a  ca.  sa.,  and 
lodge  it  with  the  keeper  of  the  Queen's  prison. 

Maule,  J.(6)  In  this  case  the  defendant  has  been  brought  up  to 
be  charged  in  execution  at  the  suit  of  the  plaintiff,  upon  a  writ  of 
habeas  corpus  ad  satisfaciendum,  issued  out  of  this  court.    Since  the  5  & 

6  Vict.  c.  22,  a  person  in  the  Queen's  prison  is  in  the  custody  of  the 
same  officer  in  whose  custody  be  would  have  been,  if,  being  at  large,  he 
had  been  taken  under  a  ca.  sa.  The  case,  therefore,  stands  clear  of  the 
objection  that  this  is  an  attempt  to  change  the  custody.  But  the  quea* 
tion  is,  whether  the  ddendant  being  a  prisoner  und^  sentence  of  the 
court  of  Queen's  Bench  for  a  misdemeanor,  he  can  properly  be  brought 
hfstt  under  a  writ  of  habeas  corpus  sued  out  of  this  court.  Three  se- 
veral objections  have  been  urged  to  the  proceedings.  Two  of  them, 
T12.  that  the  writ  issued  without  the  leave  of  the  court  or  a  judge,  and 
iiiyi    that  it  was  not  issued  in  due  time,  have  been  already  disposed  *of. 

For,  as  to  the  first,  it  seems  that  the  writ  uhu  sanctioned  by  the 
endorsement  of  a  judge,  in  the  usual  way;  and  as  to  the  second, 
inasmuch  as  the  custody  was  not  one  of  which  the  plaintiff  was  bound  to 
take  notice,  the  case  is  not  within  the  eighty-fifth  rule  of  H.  i  W.  4^ 
This  brings  us  to  the  main  question,  which  is,  whether  or  not  this  court 
has  jurisdiction  to  issue  such  a  writ.  It  seems  to  be  well  established, 
that,  before  the  passing  of  the  late  statute,  altering  the  constitution  of  the 
prisons  of  die  several  courts  at  Westminster,  the  courae  pursued  in  flie 
court  of  Queen's  Bench,  to  charge  in  execution  a  prisoner  in  criminal 
custody,  was  to  bring  him  up  by  a  writ  of  habeas  corpus  issuing  from 
the  crown  side  of  that  court :  and  there  is  nothing  wha^ver  in  that  act, 
to  alter  the  practice  of  the  court  of  Queen's  Bench  in  that  respect    It 

(a)  See  Tidd't  Pnctioe,  9th  odit.  p.  945,  Arcfab.  Pr.  7th  edit.  p.  866. 

(b)  Tindal,  C.  J.,  was  absent,  being  engaged  with  the  Lord  Ghanoellor  on  the  diseoMioB 
of  Qm  claim  of  the  King  of  Hanover  to  oertam  of  the  crown  jewels. 
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would  be  a  very  strange  thing  to  hold  that  this  court  has  larger  powen 
in  cases  of  this  sort  than  the  civil  side  of  the  Queen's  Bench  has  or  ever 
had*  On  this  ground,  therefore,  I  think  the  writ  has  improvidently 
issaedy  and  that  the  rule  for  setting  it  aside  must  be  made  absolute. 

Cbesswell,  J.    I  am  quite  of  the  same  opinion. 

EftLE,  J.  I  am  also  of  opinion  that  the  rule  for  setting  aside  the  writ 
of  habeas  corpus  in  this  case  must  be  made  absolute :  and  I  found  my 
opinion  entirely  upon  the  practice  of  the  court  of  Queen's  Bench  before 
the  passing  of  the  5  &  6  Vict.  c.  22.  If,  before  that  statute,  it  was 
irregular  to  sue  out  a  habeas  corpus  on  the  civil  side  of  the  court  of 
Queen's  Bench,  imder  circumstances  like  those  of  the  present  case,  it 
most  clearly  be  irregular,  since  the  statute,  to  issue  such  writ  out  of  this 
court  under  the  same  circumstances.  Rule  absolute. 


•GILLING  V.  DUGAN.    Jan.  13.  [•S 

Hm  defendaot  bon^t  gooda  tf  A.  at  Southampton,  which  wan  feot  to  bim  at  Soutfaaea,  la 
HanuMJiire.  Two  months  afterwaidfl  the  plaintiff  (for  whom,  it  appeared,  A.,  as  agent,  had 
made  the  eontraet)  seni  the  defendant  a  diqilicate  invoice  encloaed  in  a  letter  posted  in  Mid- 
dieaez.  In  leptf  the  dafiaodant  disclaimfid  all  knowledge  of  the  plaintiff  hot  admitted  the 
ooDtnct  with  A^  and  ezpceased  his  wilUngneaa  to  pay  the  plaintifi^  provided  A.  authoriaed 
hfan  ao  to  do.  Hdd^  that  these  letters,  A.'s  agency  being  proved,  were  sufficient  to  aatiaQr 
the  plaintiff*a  imtJBitalring  to  give  material  evideooe  in  Middlesex. 


DsMT^  for  goods  sold  and  deliyered.  Plea,  nerer  indebted :  where- 
upon issue  was  joined. 

The  venue  which  had  originally  been  laid  in  Middlesex,  was  changed 
to  Hampshire  upon  the  usual  affidavit,(a)  but  was  restored  to  Middlesex 
on  the  plaintiff's  undertaking  to  give  material  evidence  in  that  county. 

The  cause  was  tried  before  Cbesswell,  J.,  at  the  first  sitting  at  West- 
minster in  Tiinity  term  last.  The  fiicts  that  appeared  in  evidence  were 
as  follows : — ^In  October,  1842,  the  defendant,  a  tradesman  at  Southsea^ 
in  Hampshire,  bought  of  one  Kerrison,  who  carried  on  the  business  of  a 
lead  and  colour  merchant  at  Southampton,  the  goods  for  the  price  of 
which  this  action  was  brought,  and  which  were  foiwarded  to  the  defends 
ant  firom  Southampton,  together  with  an  invoice  in  the  name  of  Kerrison, 
dated  at  that  place.  At  this  time  Kerrison  u>as  acting  as  the  agent  of  the 
plamtijf,  a  lead  and  colour  merchant  at  Limehouse,  in  Middlesex,  on 
wlK>se  account  the  goods  were  sold*  Shortly  afterwards,  the  defendant 
received  firom  one  Johnson,  who  had  succeeded  Gilling,  the  plaintiff,  in 
the  business  at  Limehouse,  the  following  letter: — 

<<  Limehousej  Decembar  3Utj  1842. 

((Sir, — ^I  was  given  to  understand  all  accounts  due  to  the  late  firm  of 
H.  S.  Gilling  had  been  sent  in.    It  would  appear  firom  your  letter,  for- 

(a)  Vide  post,  13»  n. 
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warded  me  jGrom  Southampton,  that  you  are  not  in  posisession  of  such. 
•Q-i  *Lest  it  should  have  miscarried,  or  been  otherwise  lost,  I  annex 
you  duplicate  of  particulars.  Mr.  Gilling  having  fully  declined 
carrying  on  the  business  of  lead  and  colour  merchant  since  the  1st 
November  last,  accounts  for  some  little  irregularity,  and  which  I  trust 
yoa  will  excuse. 

«I  beg  leave  to  inform  you  that  I  have  purchased  all  the  remaining 
stock  of  Mr.  Gilling,  and  am  at  same  time  empowered  solely  to  collect 
in  all  his  outstanding  debts.  You  will  please,  therefore,  not  pay  the 
amount  of  your  account  to  any  one  but  myself.  As  above,  I  hand  you 
my  address,  where  all  future  applications  are  to  be  made,"  &c. 

To  this  letter,  which  was  posted  in  Middlesex^  the  defendant  replied  as 
follows : — 

«  SwJthsea,  Jan.  5/A,  1843. 

<<  Sir, — In  answer  to  yours  the  1st,  I  beg  to  say  I  do  not  know  Mr.  Gil- 
ling or  you,  and  that  I  have  no  account  with  him  or  you ;  and  that,  if 
the  individual  mentioned  in  your  letter,  Mr.  Gilling,  will  complete  the 
order  I  gave  him,  or  will  tell  me  where  to  send  the  goods  he  has  for- 
warded, being  part  of  the  order  given,  I  shall  feel  obliged.  If  he  do 
complete  the  order,  I  will  take  to  the  goods,  and  give  him  a  bill  at 
three  months,  in  March  next." 

Another  letter  (which  was  not  produced)  demanding  a  settlement  of 
the  account  on  behalf  of  Gilling,  was  sent  by  Johnson  on  the  12th  of 
May ;  to  which  the  defendant  replied  as  follows : — 

iiSwithsea^  May  16^,  l843. 

«  Sir, — ^In  answer  to  yours  of  the  12th  instant,  I  beg  to  say  again  that 
I  have  ho  account  with  you  or  Mr.  Gilling,  as  my  letters  will  pr6ve. 
But,  as  you  wished  me  to  write  to  Mr.  Kerrison,  of  whom  I  bought 
•101  *  goods,  I  did  so,  but  received  no  answer,  although  I  knew  he 
"'  was  in  Southampton.  If  you  will,  you  may  write  to  him ;  and, 
if  he  will  agree  that  I  shall  pay  you  the  money  due  to  him  from  me,  you 
can  have  the  same  in  a  bill,  which,  if  he  please,  may  be  drawn  by  you, 
he  giving  me  receipt  for  the  same." 

On  the  27th  of  May,  the  defendant  again  addressed  Johnson,  as  fol- 
lows : 

<<  Souihsea^  May  27^A,  1843. 

<i  Sir, — I  must  plainly  tell  you  again,  I  have  no  account  with  Mr.  Gil- 
ling or  you ;  my  account  is  with  Kerrison,  as  can  be  proved  by  his  own 
letters  to  me,  which  are  as  follows : — ^the  first,  from  Salisbury,  being 
dated  September  24th,  1842,  soliciting  an  order  from  me,  signed  W. 
Kerrison.  Another,  from  Arundel  Street,  Strand,  London,  October  14th, 
1842,  closing  the  same  by  saying,  <  waiting  your  ftirther  orders,  I  remain 
yours,  W.  Kerrison.'  My  account  with  Mr.  Kerrison  is  under  40/. ;  and 
if  he  will  give  me  an  order  to  pay  the  same  to  you  in  a  bill  at  three 
months,  I  diall  have  no  objection :  otherwise,  I  shall  be  obliged  to  do 
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that  which  will  not  he  agreeable  to  you.  If  you  are  his  creditor,  or  Mr. 
Gilling,  it  will  be  your  interest  to  write  to  him,  and  settle  the  same  im« 
mediately." 

On  the  part  of  the  defendant  it  was  submitted  that  the  plaintiff  had 
fiuled  to  comply  with  his  undertaking  to  give  material  evidence  in  Mid- 
dlesex, and  consequently  must  be  nonsuited.  On  the  other  hand,  it  was 
insisted  that  the  letters  of  the  31st  of  December,  1842^  and  12th  of  Mayj 
1843,  coupled  with  the  defendants  answers  thereiOy  were  sufficient  evidence 
of  a  contract  in  Middlesex  to  satisfy  the  condition  of  the  rule. 

By  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the 
plaintiff,  damages  39/.,  with  leave  for  the  •defendant  to  move    r»,j 
to  enter  a  nonsuit,  if  the  court  should  think  the  undertaking  had 
not  been  satisfied. 

Shee^  Serjt.,  moved  accordin^y.  He  submitted  that,  although  the 
posting  of  a  letter  mig^t  be  material  evidence  in  the  county  in  which  it 
was  posted ;  JTie  King  v.  Sir  Francis  Burdett^  4  B.  &  Aid.  95 ;  its  re- 
ceipt had  never  been  held  to  make  it  material  evidence  in  the  county  in 
vriiich  it  was  received.  The  learned  Serjeant  referred  to  Curtis  v. 
Brinkwaler,  2  B.  &  Ad.  169 ;  Lindley  v.  Bates,  2  C.  &  J.  669,  2  Tyrwh. 
746  ;  ColUns  v.  Jenkins,  4  N.  C.  225,  5  Soott,  589. 

ByleSj  Serjt.,  now  showed  cause.  The  case  of  Lindley  v.  Baie9 
is  not  to  be  distinguished  firom  the  present.  It  was  there  held  that 
an  undertaking  to  give  material  evidence  in  the  county  to  which  the 
venue  is  restored,  in  an  action  for  goods  sold  and  delivered,  is  satis- 
fied by  proof  of  letters,  containing  invoices  of  goods,  having  been 
put  into  the  post-office  in  that  county  at  the  time  the  goods  were  for- 
warded. [Ekle,  J^  Any  evidence  tending  to  establish  the  issue,  or 
to  increase  the  damages,  satisfies  the  undertaking ;  much  weaker  letters 
than  these  have  been  held  sufficient.] 

Shxy  Serjt.,  (with  whom  was  Poulden,)  in  support  of  his  rule.  No 
doubt,  very  slight  evidence  is  required  to  satisfy  the  imdertaking ;  but 
no  case  has  gone  the  length  of  holding  that  evidence  such  as  that  given 
here  will  do.  [Maule,  J.  The  letter  of  the  31st  of  December,  1842, 
coupled  with  the  defendant's  reply,  and  his  subsequent  letters  in  answer 
to  demands  of  payment,  proved  the  whole  case,  with  the  exception  of 
Kerrison's  agency.  •Cresswell,  J.  The  letters  proved  that  the  ^^^2 
defendant  had  obtained  the  goods  from  the  person  carrying  on 
business  at  Southampton :  they  admitted  the  contract  with  Kerrison ;  and 
it  being  afterwards  proved  that  Kerrison  was  the  agent  of  the  plaintiff, 
how  can  it  be  said  that  they  were  not  material  evidence  ?]  The  contract 
was  made,  and  the  goods  delivered,  in  Hampshire ;  (a)  the  invoice,  or 
duplicate  of  particulars,  as  it  is  called,  which  was  enclosed  in  the  letter 

(a)  The  goods  appear  to  have  been  aold  at,  and  aent  Urom,  Sonthampton.  The  county  of 
ike  town  of  Southampton  ia  a  county  of  it^,  long  ainoe  severed  from  Hampahire  or  the  county 
of  Southampton  It  must  therefore  have  been  incorrectly  sworn,  on  the  ptJt  of  the  defendant, 
tliat  tlie  whole  cause  of  action  arose  in  Hampshire. 

VOL.  I.  3  b2 
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of  the  31st  of  December,  1842,  does  not  bring  the  case  within  the  prin- 
ciple of  the  decision  in  lindley  y.  Bates.  There,  the  invoice  came  with 
the  goods;  here,  it  was  neither  forwarded  at  the  time,  or  by  the  person 
who  sent  the  goods.  Standing  alone,  therefore,  the  letter  of  the  31st  of 
December,  1842,  was  no  evidence  at  all :  and  it  can  derive  no  aid  from 
the  defendant's  letters  written  and  posted  in  Hampshire,  wherein  he  dis- 
tinctly refuses  to  recognise  the  plaintiff  as  his  creditor.  If  this  sort  of 
evidence  be  held  sufficient  to  fulfil  the  undertaking  entered  into,  it  will 
be  impossible  to  change  the  venue  in  an  action  for  goods  sold  and  de- 
livered. 

Maule,  J.  There  can  be  no  doubt  that  the  evidence  given  in  this 
case  to  satisfy  the  plaintiff's  undertaking,  was  material.  Hie  moment 
the  agency  of  Kerrison  was  established,  the  correspondence  proved  the 
whole  case.  The  defendant's  letter  of  the  16th  of  May,  1843,  in  reply 
to  the  letter  addressed  to  him  by  Johnson  on  the  12th,  was  very  material. 

C&EsswELL,  J.,  and  E&le,  J.,  concurring,  Rule  dischai^d. 


•13]  •GERISH  V.  CHARTIER.    Jan,  13. 

In  an  action  for  making  and  fixing  iron  railing  to  certain  hoaaes  belonging  to  the  deiendant, 
the  defence  waa^  that  the  credit  waa  given  to  A.,  by  whom  the  houaea  were  built  ander  a 
contract,  and  not  to  the  defendant  A^  who  had  become  a  bankrupt  ainoe  the  railing  waa 
fomished,  being  called  as  a  witness,  and  having  atated  that  the  order  was  given  by  him,  was 
%A(tA.  what  was  the  atate  of  the  account  between  himself  and  the  defendant  in  reference  to 
the  building  of  the  houses  at  the  time  of  his  bankruptcy,  to  which  he  replied  that  tlie  defend* 
ant  had  over-paid  him  \rf  3502. : — Heldj  that  this  evidence  waa  properly  received. 

Assumpsit,  to  recover  the  value  of  certain  iron  railing  and  iron  coping, 
&e.,  alleged  to  have  been  made  by  the  plaintifi*  on  the  order  of  the  de- 
fendant. The  first  count  of  the  declaration  alleged  a  contract  for  making 
and  fixing  iron  railing  and  coping  for  twelve  houses ;  that  the  contract 
was  performed  hj  the  plaintiff  as  to  six  of  the  houses,  and  that  the  defend- 
ant discharged  him  from  the  performance  of  it  as  to  the  other  six,  and 
would  not  permit  him  to  fix  the  railing  to  those  houses,  and  refused  to 
pay.  There  was  a  second  special  count  alleging  a  similar  contract  as  to 
certain  fences  and  gates ;  and  also  counts  for  work  and  labour,  goods 
sold  and  delivered,  and  on  an  account  stated.  The  defendant  pleaded 
non  assumpsit,  and  also  several  special  pleas,  upon  which  no  question 
arose.    The  particulars  of  the  plaintiff's  demand  were  as  follows : — 

«  This  action  is  brought  to  recover  the  sum  of  157/.  IZs.  9d.,  in  re- 
spect of  the  following  items : —  ' 
<(  To  preparing  and  fixing,  to  six  houses,  strong  iron  railing,     £     s,  d, 

on  veiy  superior  saddle-back  coping,  as  agreed,  at  102. 

per  house        -  -  •  -  -  -6000 

«  To  preparing  and  fixing  five  cross-road  fences,  145  feet,  at 

2s.  U. 32  13    9 
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0 

0 
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M  To  preparing,  for  six  houses,  iron  railing  and  coping  to 

yoar  order,  now  ready  to  fix  as  above 
•«  To  an  extra  cross  fence  prepared,  and  to  an  extra  for 

making  coach  gates  to  your  order,  after  the  others 

being  made     «  .  .  .  . 


«  The  plaintiff  also  sedcs  to  recover  the  above  sum  of  157/.  13f .  9d. 
under  an  account  stated  between  the  plaintiff  and  the  defendant. 

«  Above  are  the  particulars  of  the  plaintiff's  demand  for  which  this  ac- 
tion is  brought ;  and  the  plaintiff  will  rely  on  the  whole,  or  any  part,  of 
the  declaration  for  the  recovery  thereof." 

The  cause  was  tried  before  C&esswell,  J.,  at  the  second  sitting  in 
London  in  Trinity  term  last.  The  plaintiff  having  called  two  wit- 
ne^es,  who  proved  a  prim&  facie  case,  the  defendant  called  one 
Amos,  a  builder,  for  the  purpose  of  showing  that  the  order  for  the 
goods  had  been  given  by  him,  and  not  by  the  defendant.  Hie  sub* 
stance  of  his  evidence  was,  that  he,  the  witness,  having  taken  eight 
acres  of  building  land  at  Hackney,  underlet  a  portion  of  it  to  the 
defendant  CThartier,  for  whom  he  contracted  to  build  thereon  six  cottages, 
at  a  certain  price ;  and  that  he,  the  witness,  contemplating  the  erection 
of  other  six  cottages  adjoining  those  of  Chartier,  gave  an  order  to  the 
plaintiff,  an  his  ovm  (ueounij  for  the  railing,  &c.,  for  the  twelve  cottages, 
Chartier  being  present.  The  contract  between  Chartier  and  Amos  was 
offered  in  evidence ;  but  being  objected  to  on  the  part  of  the  plaintiff,  it 
was  withdrawn.  The  defendant's  counsel  proposed  to  ask  Amos,  who 
had  become  a  bankrupt  since  this  transaction  took  place,  what  was  the 
state  of  the  account  between  him  and  Chartier  at  the  time  of  his  bank- 
ruptcy. This,  however,  was  objected  to,  and  the  learned  judge  thought 
it  not  the  proper  form  in  which  to  put  the  question.  Amos  was  then 
*asked — «  Have  you  received  money  firom  Chartier,  in  advance,  r»^^ 
on  account  of  these  cottages  ?"  To  which  he  answered  in  the  af- 
firmative. He  was  further  asked: — << Including  the  charge  which  you 
had  against  him  for  the  iron  railings,  and  other  parts  of  the  building,  at 
ike  time  of  your  bankruptcy,  how  was  the  balance  of  the  account  between 
you  3nd  Chartier  ?"  To  which  his  reply  was :  «  He  had  overpaid  me 
by  350/." 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  state  of  the  account 
between  Amos  and  Qiartier  was  not  admissible  in  evidence  ;  that  it  was 
res  inter  alios  acta;  and  that  the  inquiry  was  calculated  improperly  to 
influence  the  jury* 

The  learned  judge,  however,  thought  the  evidence  admissible  to  show, 
9S  a  fact,  that  the  defendant  had  actually  paid  Amos,  the  person  with 
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whom  he  had  contracted,  for  the  railing  for  which  the  plaintiff  sought  to 
chaise  him  in  this  action. 

The  jury  having  returned  a  verdict  for  the  defendant, 

Shee^  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
foregoing  questions,  as  to  the  state  of  the  account  between  Amos  and 
Chartier,  ought  not  to  have  been  allowed  to  be  put. 

BykSf  Serjt.,  (with  whom  was  BuUy)  showed  cause.  The  question 
being  by  whom  the  order  for  the  goods  was  given,  it  was  material  for 
the  defendant  ^o  show  that  Amos*,  and  not  himself,  was  the  real  debtor. 
The  evidence  was  important,  and  was  clearly  admissible.  The  defend- 
ant dealt  with  Amos  and  paid  him.  The  inquiry  objected  to  was  most 
cogent  evidence  to  show  that  the  relation  of  principal  and  agent  did  not 
(as  had  been  suggested  on  the  other  side)  subsist  between  Amos  and  the 
defendant,  but  that  the  order  for  the  goods  was  given  by  Amos  on  his  own 
*161  ^^c^^'^^*  I^  showed  that  *Amos  was  the  principal,  and  that  the 
■'  plaintiff  knew  it.  De  BMzen  v.  Fart,  4  A.  &  E.  53,  6  N.  &  M. 
617,  overruling  Doe  dem.  Lord  Teynham  v.  Tylefy  6  Bingh.  661,  4  Moo. 
&  P.  377.  Suppose  there  was  any  doubt  as  to  ^e  admissibility  of  the 
evidence,  it  was  not  necessary  to  the  defendant's  case,  as  it  lay  upon  the 
plaintiff  to  establish  a  contract  between  the  defendant  and  himself. 
[Maule,  J.  You  might  have  done  veiy  well  without  it.]  He  defend- 
ant's case  was  so  strong  without  it,  that  if  the  verdict  had  been  for  the 
plaintiff,  it  must  have  been  set  aside.  In  Crease  v.  Barrettj  1  C,  M.  & 
R.  919,  5  Tyrwhi  458,(a)  it  was  held  that  where  evidence  has  been 
improperly  rejected,  the  party  offering  it  is  entitled  to  a  new  trial,  unless  a 
verdict  for  that  party  would  be  clearly  against  the  weight  of  evidence, 
even  with  the  addition  of  the  rejected  evidence.  This  exception  applies 
as  well  to  the  admission  as  to  the  rejection  of  evidence.  [Erle,  J. 
In  Crease  v.  Barrett^  a  new  trial  was  granted.]  But  the  court  say :  «<  In 
some  cases,  no  doubt,  the  court  may  refuse  a  new  trial  when  the  witness 
has  been  improperly  rejected ;  as,  where  the  fact  which  such  evidence 
was  to  establish,  was  proved  by  another  witness,  and  not  disputed ; 
Edwards  v.  Evans,  3  East,  451 ;  or  where,  assuming  the  rejected  evi- 
dence to  have  been  received,  a  verdict  in  favour  of  the  party  for  whom 
it  was  offered  would  have  been  clearly  and  manifestly  against  the  wei^t 
of  evidence,  and  certainly  set  aside  i^on  application  to  the  court  as  an 
improper  verdict.  We  cannot  say,  however  strong  our  opinion  may  be 
on  the  propriety  of  the  present  verdict,  that  if  the  lease  had  been  received, 
it  would  have  had  no  effect  with  the  jury,  nor  &at  it  is  clear  beyond  all 
doubt,  if  the  verdict  had  been  for  the  defendant,  that  it  would  have  been 
•171  ®^*  ^^^  as  improper.  "(6)  The  court  therefore  •fully  recognise 
the  exception,  sdthough  they  hold  that  the  particular  case  does 
not  fall  within  it. 

Shee^  Serjt.,  (with  whom  was  Bramwdlj)  in  support  of  his  rule.  The 
(a)  And  we  2  M.  &  6.  627.  (6)  1  C,  M.  ic  R.  933. 
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evidence  in  question  was  not  pertinent  to  the  issue  between  the  plaintiff 
and  defendant,  and  was  only  calcalated  unfairly  to  influence  the  minds 
of  the  jury.  The  plaintiff  was  no  party  to  the  statement  of  accounts  be- 
tween the  defendant  and  Amos. 

Maule,  J.  The  evidence  was  material>  and  was  properly  admitted. 
It  tended  to  show  that  the  defendant  was  not  seeking  to  evade  payment 
for  goods  ordered  for  his  benefit,  but  that  he  had  actually  paid  the  person 
with  whom  alone  he  had  contracted.  It  showed  that  the  defendant  con- 
ducted himself  like  a  party  who«was  dealing  with  Amos  as  a  princi- 
pal, and  not  as  an  agent.  The  jury  might  probably  have  come  to  die 
same  conclusion  without  the  evidence. 

Gresswell,  J.  I  entertained  some  doubt  at  the  trial  whether  the 
evidence  in  question  was  not  res  inter  alios  acta :  but  I  am  now  clearly 
a£  opinion  that  it  was  properly  admitted.  A  considerable  body  of  evi- 
dence had  been  given  by  the  plaintiff  to  show  that  Amos  interfered  in 
the  matter  as  the  defendantV  agent,  which  this  evidence  went  directly 
to  negative. 

£rl£,  J.  In  an  action  for  goods  sold  and  delivered,  a  general  form 
of  defence  is,  « I  am  liable  to  pay  another  person,"  and  in  such  cases 
the  jury  usually  come  to  the  conclusion  that  die  defendant  wants  to  keep 
the  goods  without  paying  for  them.  Here,  therefore,  it  was  material  for 
the  defendant  to  show  the  bona  fides  of  his  defence,  by  proving  payment 
to  such  third  person ;  and  that  was  the  effect  of  the  evidence  in  question. 

Rule  discharged. 


•JAMES  ELIOT  v.  THOMAS  ALLEN,  WILLUM  THOMAS    [•IS 
TYAS,  WILLIAM  WESTERN,  WILLIAM  HICKS,  JAMES 
ELUS,  ROBERT  SEMPLE,  and  WILLIAM  BEAVAN. 

In  trespafli  against  several  defendants,  "^where  all  are  implicated  in  one  joint  act  of  trespass, 
die  damages  most  be  assessed  against  all  jointly,  though  all  may  not  have  been  equally 
ctdpftble. 

By  an  act  for  regulating  the  relief  and  employment  of  the  poor  of  the  parish  of  A.,  and  fur 
other  local  purposes,  it  is  enacted  that  no  action  shall  be  commenced  against  any  person  for 
any  thing  done  in  ptnsoance  of  that  act,  until  after  twenty-one  days*  notice,  dec  In  trespass 
against  parish  officers  appointed  under  the  act,  for  imprisoning  the  plaintiff  in  the  workhouse 
a}K>n  a  suppointion  that  he  was  irt  a  dangerous  state  of  insanity : — Held,  that  the  defendants, 
not  baring  pursued  the  course  pointed  out  to  parish  o^icers  by  the  9  O.  4,  c.  40,  with  regard 
to  pauper  lunatics,,  and  ^therefore  not  being  protected  by  that  act,  were  not  entitled  to  notice 
of  action  under  the  local  act. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  29th  of 
November,  1842,  with  force  and  anns,  assaulted  the  plaintiff,  and  then 
seized  and  laid  hold  of  him,  and  with  great  force  and  violence  pulled 
and  dragged  him  about,  and  then  forced  and  put  upon  him  a  strait- 
waistcoat,  and  then  imprisoned  the  plaintiflf,  and  forced  and  compelled 
him  to  go,  and  caused  him  to  be  forcibly  carried  and  conveyed  to  a 
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certain  worUiouse,  and  there  imprisoned  the  plaintiff,  and  kept  and 
detained  him  in  prison  there,  and  amongst  divers  paupers,  and  divers 
diseased,  disordered,  and  dirty  persons,  "without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  one  week,  then  next  following :  and  at  the  expiration  of  that  time, 
to  wit,  on  the  6th  of  December,  1842,  with  force  and  arms,  forcibly  car- 
ried and  conveyed  the  plaintiff  to  a  certain  police-office,  and  before  one 
J.  B.  G.,  Esq.,  then  there  sitting  as  one  of  the  metropolitan  police 
magistrates,  when  the  plaintiff  was  discharged  out  of  the  said  custody 
and  imprisonment ;  and  by  means  of  the  premises,  he  the  plaintiff  during 
the  time  aforesaid  suffered  and  underwent  great  pain  and  anguish  of 
body  and  mind.  Sec.  Slc. 
•191        ^T^^^  defendants  (with  the  exception  of  Beavan,  who  suffered 

judgment  by  default)  pleaded — -first,  not  guilty.  Secondly,  that 
before  and  at  the  time  of  the  committing  of  the  trespasses  in  the  declaration 
mentioned,  the  defendants  Allen,  Tyas,  and  Western,  were  overseers  of  the 
poor  of  the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  doly 
and  according  to  law  in  that  behalf  constituted  and  appointed ;  that  the 
defendant  Hicks  was  the  relieving  officer  of  the  said  parish,  duly  and 
according  to  law  in  that  behalf  appointed  ;  that  the  defendant  Ellis  was 
the  master  of  the  workhouse  of  the  said  parish,  in  like  manner  appointed  ; 
and  that  the  defendant  Semple  was  the  medical  officer  of  the  said  parish, 
in  like  manner  appointed ;  that  the  defendants  respectively,  in  jsuch  their 
respective  capacities,  were  respectively  intrusted  with  the  control  and 
management  and  superintendence  of  the  said  workhouse,  and  of  the 
inmates  thereof,  and  of  the  poor  of  such  parish  who  were  chargeable 
thereto,  and  the  sen<ling  to  andreceiving  them  into  the  said  workhouse : 
that  the  defendants  in  their  respective  capacities  as  aforesaid,  before  the 
committing  of  the  said  several  trespasses  in  the  declaration  mentioned, 
to  wit,  on  the  28th  of  November,  1842,  had  received  information,  which 
they  verily  believed  to  be  true,  that  the  plaintiff  was  then  in  a  certain 
dwelling-house  in  the  said  parish,  with  no  apparent  means  of  support,  and 
was  a  lunatic  and  in  an  unsound  state  of  mind,  and  incapable  of  taking 
care  of  himself  or  controlling  his  actions,  and  was  also  behaving  in  a 
violent,  uncontrollable,  and  insane  manner,  and  was  likely  to  injure 
himself  and  others,  and  to  endanger  his  own  life  and  that  of  others,  and 
that  no  one  could  discover  who  he  was,  nor  what  was  the  place  of  his 
legal  settlement ;  and  therefore  the  defendants,  in  such  their  respective 
capacities  as  aforesaid,  did,  as  was  their  duty  in  that  behalf,  make  imme- 
^pQi     diate  inquiry  into  the  premises,  and  did  ♦discover,  and  the  fact  tli^n 

was,  that  the  plaintiff  was  then  in  the  said  dwelling-house,  and  had 
no  apparent  means  of  support,  and  was  then  a  lunatic  and  of  unsound  mind 
and  incapable  of  taking  care  of  himself  or  controlling  his  actions,  and  be- 
having in  a  violent,  uncontrollable,  and  insane  manner,  and  likely  to  injure 
himself  and  others,  and  to  endanger  his  own  life  and  that  of  others,  and 
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that  he  could  give  no  account  of  bimself,  nor  could  any  one  discover 
which  was  the  place  of  his  legal  settlement ;  and  thereupon,  because  it 
was  absolutely  necessary,  in  order*  to  take  care  of  and  protect  the  plain- 
tiff and  prevent  him  from  injuring  himself  and  others,  and  endangering 
the  lives  of  himself  and  others,  and  because  the  defendants  could  not 
otherwise  take  care  of  and  protect  the  plaintiff  and  prevent  him  from 
injuring  himself  and  others,  and  endangering  his  own  life  and  that  of 
bdiers,  they  did,  to  wit,  on  die  day  and  year  in  that  behalf  mentioned, 
necessarily  and  unavoidably  seize  and  lay  hold  of  the  plaintiff  and  put 
upon  him  a  strait-waistcoat,  the  same  being  then  necessary  in  that 
behalf,  and  carry  and  convey  him  to  the  said  workhouse,  the  same  being 
a  proper,  safe,  and  convenient  place  in  that  behalf,  using  no  more  force 
and  violence  and  constraint  than  was  necessary,  reasonable,  and  proper, 
in  that  behalf,  and  did  remove'  the  said  strait-waistcoat  as  soon  as  it 
was  safe  so  to  do,  to  wit,  on  the  morning  next  ensuing  the  day  on  which 
the  plaintiff  had  been  so  brought  to  the  said  workhouse,  and  did  also 
keep  and  detain  the  plaintiff  in  the  said  workhouse  for  a  reasonable  time 
in  that  behalf,  to  wit,  the  time  in  the  declaration  in  that  behalf  mentioned, 
and  no  more,  for  the  purpose  of  taking,  and  did  then  take,  due  and 
proper  care  of  the  plaintiff,  and  made  all  due  and  proper  inquiries  c6n- 
ceming  the  plaintiff  and  the  place  of  his  legal  settlement ;  and  because, 
at  the  expiration  of  the  said  week,  the  plaintiff  was  not  recovered  of  his 
malady  *afore$aid,  but  continued  of  unsound  mind  and  incapable  r^^i 
of  protecting  himself  or  controlling  his  actions,  and  likely  to  bjure 
both  himself  and  others,  and  endanger  the  lives  of  himself  and  others, 
and  the  defendants  could  not  discover  who  he  was,  nor  to  what  parish 
he  was  legally  charg^ble,  they  did  afterwards,  to  wit,  on  the  day  and 
year  in  that  behalf  in  the  declaration  mentioned,  carry  and  convey  the 
plaintiff  to  the  said  police-ofSce  in  the  declaration  mentioned,  to  give 
information  of  the  state  of  the  plaintiff  to  the  said  magistrate  in  the  decla- 
ration mentioned,  to  be  dealt  with  accordingly ;  as  they  lawfully  might, 
for  the  cause  aforesaid — ^verification. 

Thirdly  as  to  imprisoning  the  plaintiff  and  keeping  and  detaining  him 
in  the  said  workhouse,  to  wit,  for  the  time  in  the  declaration  in  that 
behalf  mentioned,  and  carryhig  and  conveying  the  plaintiff  to  the  said 
police-office  as  in  the  declaration  also  mentioned — ^that,  before  and  at  the 
time  of  the  committing  of  the  trespasses  in  the  introductory  part  of  this 
plea  mentioned,  the  defendants  were  respectively  such  overseers  of  the 
poor,  relieving  officer,  master  of  the  said  workhouse,  and  medical  officer, 
as  in  the. said  last  plea  mentioned,  and  as  such  had  the  care  and  control, 
management,  and  superintendence  of  the  said  workhouse  therein  also 
mentioned,  and  the  inmates  thereof,  and  the  receiving  into  the  said 
worichouse  the  poor  of  the  said  pari^ :  that,  before  and  at  the  time  of 
the  committing  of  the  said  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  the  plaintiff  had  been  brought  to  the  said  workhouse  as  and 
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the  plaintiff  was  then,  a  person  of  unsound  mind,  and  incapable  of  taking 
care  of  himself  or  of  controlling  his  actions,  and  likely  to  injure  himself 
and  others,  and  to  endanger  his  own  life  and  that  of  others,  if  not  re- 
strained and  prevented  from  so  doing,  and  who  had  no  then  present 
means  of  subsistence,  and  could  give  no  account  of  himself  or  of  the 
«22i  psu^  to  which  he  was  legally  chargeable,  *and  who  was  then  a 
person  fit  and  proper  to  be  received  into  the  said  workhouse,  and 
whom  the  defendants  in  such  their  respective  capacities  as  aforesaid 
were  then  bound  to  receive :  and  that,  during  all  the  time  last  aforesaid, 
the  plaintiff  was  a  person  of  unsound  mind,  and  incapable  of  taking  care 
of  himself  or  of  controlling  his  actions,  and  was  likely  to  injure  himself 
and  others,  and  endanger  his  own  life  and  that  of  others ;  and  thereupon, 
because  it  was  absolutely  necessary,  in  cnrder  to  take  care  of  and  protect 
the  plaintiff,  and  because  he  could  not  be  otherwise  taken  care  of  and 
protected,  and  because  he  would  otherwise  have  injured  himself  and 
others,  and  endangered  the  lives  of  himself  and  others,  and  that  the 
defendants  might  have  time  to  discover  who  the  plaintiff  was,  and  to 
what  parish  he  was  legally  chargeable,  the  defendants  did,  necessarily 
and  unavoidably,  for  the  reasons  and  purposes  last  aforesaid,  imprison 
the  plaintiff  and  keep  and  detain  the  plaintiff  as  in  the  introductory  part 
of  this  plea  mentioned,  using  no  unnecessary  violence  to  the  plaintiff, 
nor  keeping  the  plaintiff  so  imprisoned  and  detained  for  any  longer  time 
than  was  necessary  and  proper  for  the  reasons  and  purpose  aforesaid, 
and  did,  at  the  end  of  such  detaining  and  imprisoning,  carry  and  convey 
the  plaintiff  to  the  said  police-office,  to  give  information  to  the  said 
magistrate  in  the  declaration  mentioned  of  the  state  of  the  plaintiff,  in 
order  that  the  plaintiff  might  be  dealt  with  according  to  law,  as  they 
lawfully  might,  for  the  cause  aforesaid — verification. 

Fourthly, — as  to  the  trespasses  in  the  introductory  part  of  the  last  plea 
mentioned, — leave  and  license. 

Fifthly,  that  the  trespasses  in  the  declaration  mentioned  were  acts,  and 
each  and  every  one  thereof  was  an  act,  done  and  committed  by  the 
defendants  after  the .  passing  of  a  certain  act  of  parliament  made  and 
•2^1  ?^^^  ^^  ^^  ^^  y^^  of  the  reign  of  G.  4,  intituled  "An  act  •to 
repeal  several  acts  for  the  relief  and  employment  of  the  poor  of 
the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  for  lighting 
and  watching  and  preventing  nuisances  and  annojrances  therein,  for 
amending  the  road  from  Highgate  through  Maiden  Lane,  and  several 
other  roads  in  the  said  parkh,  and  for  providing  a  chapel  of  ease  and  an 
additional  burial-ground  for  the  same,  and  to  make  more  effectual  pro- 
visions in  lieu  thereof;"  and  also  after  the  passing  of  a  certain  other  act 
of  parliament  made  and  passed  in  the  session  of  parliament  held  in  the 
6  &  6  Vict.  (c.  97,)  intituled  « An  act  to  amend  the  laws  relating  to 
double  costs,  notices  of  action,  limitation  of  action,  and  pleas  of  the 
general  issue,  under  certain  acts  of  parliament :"  and  that  the  trespasses 
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in  the  declaration  mentioned  were  things,  and  each  and  every  of  the  said 
trespasses  iTiras  a  thing,  done  in  pursuance  of  the  act  of  parliament  in  this 
plea  first  above  mentioned ;  and  that  no  notice  of  commencing  this  action 
was  given  to  the  clerk  to  the  trustees  in  the  said  first  act  mentioned 
one  calendar  month  before  the  commencing  of  the  said  action,  pursuant 
to  the  statutes  in  such  case  made  and  provided — verification. 

The  plaintiff  joined  issue  on  the  first  plea,  replied  de  injuria  to  the 
second  and  third,  traversed  the  leave  and  license  alleged  in  the  fourth, 
and,  to  the  fifth,  replied  that  the  trespasses  in  the  declaration  mentioned 
were  not,  nor  were  any  of  them,  things,  nor  Was  either  of  them  a  thing, 
done  in  pursuance  of  the  said  act  of  parliament  in  that  plea  first  men- 
tioned, modo  et  form&.     Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  last  Easter  Term.  It  appeared  that,  in  the  month  of  November, 
1842,  information  was  conveyed  to  Messrs.  Tyas  and  Western,  the  two 
overseers  of  the  poor  of  the  parish  of  St.  Maiy,  Islington,  •(ap-  r^ioA 
pointed  under  a  local  act,  6  G.  4.  c.  cxxv.  s.  31,)  by  the  landlord 
of  the  house  in  which  the  plaintiff  resided,  and  also  by  a  letter  addressed 
to  them  by  the  chief  clerk  at  the  police-office  Clerkenwell,  pursuant  to  a 
direction  firom  one  of  the  sitting  magistrates,  that  the  plaintiff  was  in  a 
dangerous  state  of  insanity  and  in  circumstances  of  great  apparent  desti- 
tution ;  whereupon  they  sent  Hiclcs,  the  relieving  officer,  accompanied 
by  Beavan,  to  convey  him  to  the  workhouse.  The  defendants  Hicks 
and  Beavan  accordingly  proceeded  to  the  residence  of  the  plaintiff, 
placed  a  strait-waistcoat  upon  him,  and  forcibly  carried  him  to  the 
worichouse,  where  he  was  received  and  detained  by  Ellis,  the  master. 
On  the  following  morning  the  plaintiff  was  seen  by  the  defendant  Semple, 
the  parish  surgeon,  who  directed  that  he  should  be  released  from,  per- . 
sonal  restraint.  After  having  been  kept  a  week  in  the  workhouse,  the 
plaintiff  was  taken  by  Hicks,  accompanied  by  Semple,  before  the  magis- 
trate at  the  Clerkenwell  police-office,  who,  conceiving  that  there  was  no 
pretence  for  dealing  with  him  as  an  insane  person  under  the  statute  9  6. 
4,  c.  40,  ordered  his  immediate  discharge. 

Conflicting  testimony  was  given  as  to  the  state  of  mind  of  the  plaintiff 
at  the  time  of  this  transaction,  also  as  to  his  pecuniary  circumstances ; 
the  plaintiff's  witnesses  stating,  that  though  somewhat  eccentric  in  his 
habits,  he  was  perfectly  competent  to  take  care  of  himself,  and  that, 
though  not  in  very  flourishing  circumstances,  he  was  far  from  being  desti- 
tute of  fiiends  able  and  willing  to  assist  him ;  the  defendants'  witnesses, 
on  the  other  hand,  detailing  a  variety  of  acts  and  conduct  inconsistent 
with  the  plaintifi^s  sanity,  or  his  ability  to  govern  himself  with  safety  to 
himself  or  others. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  there  had  been  no  notice  of  .^05 
action,  as  required,  it  was  •contended,  by  the  148th  section  of  the     ^ 
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5  G.  4y  c.  cxxv.(a)  For  the  plaintiflf  it  was  insisted,  that  the  trespass 
complained  of  was  not  a  thing  done  in  pursuance  or  under  colour  of  the 
local  act ;  neither  were  the  defendants  within  the  protection  of  the  9 
G.  4,  c.  40,  with  the  provisions  of  which  they  had  failed  to  comply.  The 
objection  was  overruled. 

His  lordship,  in  summing  up,  told  the  jury,  that,  upon  this  declaration, 
the  plaintiff  could  only  recover  damages  against  all  the  defendants  jointly 
in  respect  of  any  joint  act  of  trespass  committed  or  assented  to  by  all  of 
•261  *^^™  *  ^^^'  ^^^^  communicating  to  the  respective  counsel  •the 
mode  in  which  he  proposed* to  put  the  case  to  the  jury,  he  left  it 
to  them  to  say  whether  or  not  at  the  time  of  the  committing  of  the  tres- 
passes complained  of,  the  plaintiff  was  a  dangerous  lunatic  and  m  a  staU 
of  destitution. 

The  jury  returned  a  verdict  for  the  plaintiff  against  all  the  defendants 
except  Allen ;  damages  400/. 

Sheey  Serjt.«  in  Trinity  Term  last,  moved  to  enter  a  nonsuit,  on  the 
ground  of  the  absence  of  a  notice  of  action ;  or  for  a  new  trial,  on  the 
grounds  of  misdirection,  that  the  verdict  was  against  eyidence,  and  that 
the  damages  were  excessive.  If  several  defendants  are  jointly  found 
guilty  of  one  trespass^  joint  damages  must  be  assessed  against  them  all ; 
but,  where  the  acts  of  trespass  charged  are,  in  their  nature,  severable,  so 
that  some  may  be  found  guilty  of  part,  and  others  of  other  part,  the  dam- 
ages may  be  separately  assessed  accordingly.  The  Lord  Chief  Justice, 
therefore,  erred  in  telling  the  jury  that,  upon  this  record,  they  could  only 
give  joint  damages  against  all  the  defendants.  The  consequence  of  that 
direction  was,  that  heavy  damages  were  given  against  some  of  the  de- 
fendants who  did  comparatively  little  of  that  which  is  complained  of. 
The  defendant  Semple,  for  instance,  was  po  party  to  the  removal  of  the 
plaintiff  to  the  workhouse,  or  to  placing  him  under  the  restomt  of  a 

(a)  Wluch  eiMctB, « that  no  action  or  Miit  shall  be  eommenbed  against  any  petson  for  any 
thing  done  in  ponuanee  of  this  act,  until  tirrnty-one  dayi  iwtice  shaU  be  thereof  given  in 
writing  to  the  clerk  to  the  said  truiitees,  nor  after  sufficient  satis&ction,  or  tender  thereof  bath 
been  made  to  the  party  or  parties  aggrieved,  nor  after  six  calendar  months  next  after  the  fiict 
committed  for  which  such  action  or  suit  shall  be  so  brought ;  that  all  such  actions  or  suite 
shall  be  laid  and  tried  in  the  county  or  place  where  the  cause  of  action  diall  have  arisen ;  and 
that  the  defendant  or  defendants  in  such  action  or  suit,  and  eveiy  of  them,  may  plead  the 
general  issue,  and  give  &is  act,  and  the  special  matter,  in  evidence  at  any  trial  or  trials  which 
shall  be  had  thereupon,  and  that  the  matter  or  thiag  for  or  on  which  sudi  action  «r  suit  shall 
be  brought,  was  done  in  pursuance  and  by  authority  of  this  act ;  and  if  the  said  matter  or 
thing  shall  appear  to  have  been  so  done,  or  if  it  shall  appear  that  such  action  or  suit  was 
brought  before  twenty-one  days*  notice  thereof  given  as  aforesaid,  or  that  sudi  sufiieient  satis- 
fiiction  was  made  or  tendered  as  aforesaid,  or  that  sudi  action  or  suit  was  not  commenced 
within  the  time  Kmited,  or  was  laid  in  any  other  county  or  place  than  as  aforeaaid,  then  the 
jury  shall  find  for  the  defendant  or  defendants  therein ;  and  iif  a  verdict  shall  be  found  for  die 
defendant  or  defendants,  or  if  the  plaintiff  or  plaintifls  in  such  action  or  suit  shall  be  nonsuited, 
or  BuSer  a  discontinuance  of  such  action  or  suit,  or  if  upon  a  demurrer  in  such  action  or  suit, 
judgment  shall  be  given  for  the  defendant  or  defendants  therein,  then  and  in  either  of  the 
cases  afoiesvd,  such  defendant  or  defendants  shall  have  treble  costs,  and  shall  have  snch 
remedy  for  recovering  the  same  as  any  defendant  or  defendants  may  have  fw  hi*,  hq^  or  their 
costs  in  other  cases,  by  law. 

8eo  the  5  dc  6  Vict  c  97,  sa.  3,4,  6. 
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stait-waistcoat ;  that  was  the  act  of  Hicks  aiid  Beayan  only :  and,  although 
Semple  appeared  before  the  magistrate,  he  did  so  only  in  his  capacity  of 
medical  officer,  to  speak  to  the  state  of  the  plaintiff.  Again,  Ellis^ 
the  master  of  the  workhouse,  did  no  more  than  receive  the  plaintiff^ 
as  he  was  bound  to  do,  when  brought  there;  [Thidal,  C.  J.  All  the 
defendants  were  shown  to  have  been  parties  assenting  to  the  trespass.] 
In  Austen  y^  WiUwardj  Cro.  Eliz.  860,  in  trespass  for  *a  battery,  r*27 
two  of  the  defendants  pleaded  son  assault  demesne ;  the  third 
pleaded  not  guilty ;  both  issues  were  found  for  the  plaintiff,  and  several 
damages  found  against  those  who  pleaded  severally:  and  it  was  ruled  to 
be  ill ;  for  it  is  one  joint  and  entire  offence  by  the  plaintiff's  action,  and, 
when  all  are  found  equally  guilty,  the  damages  ought  to  have  been  entire. 
But  it  was  said,  that,  <<  if  in  trespass  against  divers,  the  one  be  found 
guilty  in  part,  and  the  others  in  all,  there  the  damages  shall  be  several." 
So,  in  Sir  John  Heydon's  case,  11  Co.  Rep.  5  a,(a)  it  was  resolved,  that, 
where  in  trespass  against  several  defendants,  they  plead  not  guilty,  or 
several  pleas,  and  the  jury  find  for  the  plaintiff  in  all,  the  jurors  cannot 
assess  several  damages  against  the  defendants.  But  that,  in  trespass,  if 
the  jury  find  one  guilty  at  one  time,  and  the  other  at  another  time,  several 
damages  maybe  taxed;  though,  if  the  plaintiff  himself  confesses  that 
they  committed  the  trespasses  severally,  the  writ  shall  abate.  In  Rodney 
V.  Strodej  3  Mod.  101,  which  was  an  action  on  the  case  against  three 
defendants,  one  of  whom  suffered  judgment  by  default,  and  the  other  two 
pleaded  not  guilty,  on  a  verdict  for  the  plaintiff,  the  damages  were 
assessed  separately  against  the  two  Vrho  pleaded.(&)  Player  v.  Wam^ 
Cro.  Car.  54,  was  an  action  upon  the  case  sur  trover  and  conversion  of 
2000  loads  of  coals ;  upon  pot  guilty  pleaded,  the  defendants  were  found 
guilty  severally  for  several  loads  of  coals,  and  were  found  severally  not 
guilty  for  the  residue,  and  judgment  accordingly,  and  entire  costs,  and 
one  ideo  in  misericordia  against  the  defendants,  and  one  ideo  in  miseri- 
cordia  against  the  plaintiff  pro  falso  clamore ;  and  thereupon  a  writ  of 
error  was  brought  into  the  Exchequer  Chamber,  •and  the  error  r^^yo 
assigned,  because  the  judgment  was  against  both  the  defendants 
for  the  several  damages  severally,  for  it  was  alleged  that  several  damages 
ought  not  to  have  been  assessed,  but,  there  being  a  joint  trover  and  con- 
version laid  to  their  charge,  they  ought  to  have  been  both  found  guilty, 
and  they  ought  not  to  have  been  divided  in  the  verdict  and  in  the  assessing 
of  damages ;  and,  if  they  might  be  severed,  yet  the  plaintiff  ought  to 
have  but  the  damages  g^ven  against  one  of  them,  as  it  is  in  Sir  John 
Heydon's  case,  and  44  Ed.  3,  7,(c)    But  all  the  justices  and  barons 

(a)  8.  C.  Htydtm  ▼.  StUn,  BrownL  &  G.  233;  CobU  v.  Sir  John  Heydon,  I  RoIL  R.  80,  ia 


(6)  1000/.  agaiiut  Strode,  and  502.  against  the  other.  Rodney  took  his  judgment  egatnet 
Strode  only,  and  entered  a  nolle  prosequi  as  to  the  othen. 

(c)  Dowu  ▼.  Darby  and  Olhgrs,  T.  44  E.  3,  fo.  7,  pi.  3,  for  false  imprisonment  in  Dorsetohire. 
In  tlul  oaee  all  the  defendants  but  Darby  pleaded  not  guilty,  which  was  found  against  them, 
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agreed  <<  that  the^ plaintiff  should  have  several  damages ;  for,  being  found 
severally  guilty  of  several  parcels  converted,  he  shall  have  judgment  ac- 
cordingly ;  and  it  is  not  like  Sir  John  Heydon's  case,  where  there  was  but 
one  joint  and  sole  trespass  of  battery,  and  so  found ;  and  there,  although 
the  damages  were  severally  assessed,  yet  the  plaintiff  ought,  to  take  his 
judgment  for  damages  but  of  one.  But,  where  the  trespass  is  several, 
and  so  found,  as  in  this  case,  vi2.,  the  one  at  the  one  time,  and  the  other 
at  another,  although  it  be  contrary  to  the  supposal  of  the  writ,  yet  being 
found  by  verdict,  it  shall  not  abate  the  writ,  and  the  plaintiff  shall  recover 
according  to  the  verdict,  as  it  is  ssud  there  in  Heydon's  case.  So,  here, 
this  being  severally  found,  and  the  conversion  by  them  severally  of  several 
things,  the  damages  are  well  assessed  severally,  and  he  shall  have  judg- 
ment against  them  severally  for  damages  according  to  the  verdict."  And 
•291     ^^  ^^^  ^^  ^^*  ^^^^^  ^^^^  divers  precedents  in  the  *King's  Bench 

and  Common  Bench  to  that  purpose.  The  second  error  assigned 
was,  that  there  ought  to  have  been  several  judgments  de  ideo  in  miseri- 
cordia  against  the  defendants,  and,  being  otherwise,  if  is  error;-  but 
against  that  it  was  also  resolved  that  there  shall  be  one  judgment  only 
of  misericordia,  although  the  defendant  be  severally  found  guilty.  In 
Sampson  v.  Cranfield  and  Upton ^  1  Bulstr.  157,  in  trespass  for  assault  and 
battery  against  two,  the  court  held  that  the  jury  did  well  in  assessing 
several  damages,  and  distinguished  the  case  from  a  trespass  in  cutting 
down  and  carrying  away  trees,  and  said  that  the  latter  is  a  joint  act,  but 
that  the  battery  of  one  cannot  be  the  battery  of  the  other.  In  a  note  to 
Sir  John  Heydon's  case,  in  Thomas  and  Fraser's  edition  of  Coke's  Re- 
ports, 11  Co.  Rep.  6  b,  it  is  said:  "This  case  {Sampson  v.  Cranfield) 
is  denied  to  be  law  in  2  Danv.  445,  pi.  3.;  and  the  law  as  stated  by 
Coke  has  been  fully  established  ;"  referring  to  IKll  v.  Goodchildj  5  Burr. 
•301    ^'^^^M  ^^^  *Braum  v.  jj/fcn,  4  Esp.  N.  P.  C.  158.    [Tindal,  C.  J. 

The  cases  you  cite  are  all  cases  where  the  acts  of  the  several  parties 

"with  100  marks  damages.  After  this  ▼erdict  Darby,  who  had  not  pleaded  before,  pleaded  that 
the  plaintiff  was  his  villein,  regardant  to  his  manor  of  A.  But  this  point  having,  pending  this 
writ,  been  found  against  Darby  in  another  action  by  the  same  plaintiff  against  the  same  defend- 
ants for  a  battery  in  Wiltshire,  the  question  was,  whether  Darby  had  thereby  become  joinUy 
liable  with  the  others,  for  ihe  100  marks. 

(a)  In  this  case  Lord  Mansfield,  delivering  the  OfHnion  of  the  court  of  King's  Bench,  said : — 
M  We  hold,  that,  as  the  trespass  is  jointly  charged  upon  both  defendants,  and  the  verdict  has 
found  them  both  jointly  guilty,  the  juiy  could  not  afterwards  assess  several  damages.  [His 
lordship  particularly  mentioned  the  cases  ot^uaten  v.  Willward,  the  fifth  resolution  in  Sir  John 
Heydon's  case,  the  case  of  Crane  and  Hill  v.  Hummertione,  in  Cro.  Jac.  118,  the  case  c€Bod' 
ney  v.  Strode,  in  Carthew,  19,  and  Jenkinses  Cent  317,  pi.  10,  as  warranting  this  opinion.] 
We  do  not  think  that  the  present  case  calls  (or  an  opinion  upon  those  cases  where  the  defend- 
ants  are  charged  jointly  and  severally ;  or  where  the  defendants  plead  severally ;  or  where  the 
defendants  are  found  guilty  of  several  parts  of  the  same  trespass,  or  at  a  diflerent  time ;  or 
where  a' joint  action  is  brought  for  two  several  trespasses,  and  the  damages,  found  severally,  as 
being  severally  guilty.  We  don't  meddle  with  any  of  these  cases ;  there  is  a  variety  of  opinions 
in  the  books  relating  to  them.  It  is  enough  for  us  to  found  our  present  determination  upon 
the  present  case.  And  the  present  case  is,  that  the  count  is  of  a  Joint  trespass ;  and  the  jury 
have  found  the  defendants  guilty  of  a  joint  trespass,. and  yet  have  severed  the  damages.  We 
■10  of  opinion  that  in  such  case  the  damages  camtot  be  sevo'tdJ* 
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deariy  called  for  separate  damages.  The  facts  of  this  case  do  not  seem 
to  me  to  bring  it  at  all  within  that  rule :  it  was  one  joint  trespass.  The 
defendants  had  the  advantage  of  a  diminished  responsibility  by  the  mode 
in  which  the  question  was  presented  to  the  jury<] 

The  summing  up  necessarily  led  the  jury  to  conclude  that  it  was  essen- 
tial for  the  defendants  to  establish,  not  only  that  the  plaintiff  was  a  lunatic 
dangerous  to  himself  and  others,  but  also  that  he  was  in  a  state  of  desti- 
tution and  distress  ;  whereas,  it  was  enou^  if  they  proved  so  much  of 
their  pleas  as  amounted  to  a  justification  ;  they  were  not  bound  to  prove 
every  fact  alleged ;  JlOdnson  v.  Wamej  1  C,  M.  &  R.  827,  5  Tyrwh. 
481,  3  DowL  P.  C.  483,  6  C.  &  P.  687.  Upon  the  evidence  (which 
the  learned  Serjeant  very  elaborately  reviewed)  it  was  clearly  proved  that 
the  plaintiff  was  a  dangerous  lunatic,  and  therefore  the  defendants  were 
entitled  to  a  verdict  upon  the  issues  taken  on  the  second  and  third  pleas. 

As  to  the  damages,  they  were  outrageously  excessive.  The  defendants 
were  public  officers :  it  was  admitted  that  they  were  acting  honestly,  and 
under  a  sense,  however  mistaken,  of  duty.  It  appears  from  a  return 
recently  made  to  parliament,  that  about  one  tenth  of  the  pauper  popula- 
tion of  England  are  lunatics ;  and  of  these,  the  overseers  of  the  respective 
parishes  are  by  law  the  guardians :  and  it  further  appears,  that,  of  7000 
pauper  lunatics  in  actual  confinement,  3259.  are  dangerous  lunatics. 
What  a  fearful  responsibility  might  not  these  parish  officers  have  incurred 
if  they  had  shrunk  from  the  performance  of  their  duty  in  this  case ! 

TiNDAL,  C.  J.  It  appears  to  the  court  to  be  right  to  grant  a  rule  to 
show  cause,  on  the  ground  that  the  *verdict  is  against  the  weight  «q| 
of  evidence  as  against  all  the  defendants,  and  also  on  the  ground  *- 
of  excessive  damages.  The  rule  will  also,  of  course,  go  for  a  nonsuit, 
on  the  ground  of  want  of  notice  of  action.  But,  as  to  the  rest,  we  think 
there  should  be  no  rule.  The  facts  of  the  present  case  do  not  bring  it 
within  the  principle  of  those  that  have  been  cited.  AH  the  defendants 
were  guilty  of  the  same  trespass,  or  not  guilty  at  all.  Nor  do  we  think 
the  defendants  are  now  entitled  to  complain  that  the  two  allegations 
iu  the  pleas  were  put  Conjointly  to  the  jury  :  that  course  was  assented  to 
by  the  learned  counsel  at  the  time. 

Ttdfourdy  Serjt.,  (with  whom  was  BarstaWj)  now  showed  cause.  [He 
was  directed  by  the  court  to  confine  himself,  at  first,  to  the  question 
upon  the  statute.]  This  was  not  an  action  brought  for  a  thing  done  in 
pursuance  of  the  local  act,  5  G.  4,  c.  cxxv.  The  title  of  that  act  is,  <<  An 
act  to  repeal  several  acts  for  the  relief  and  employment  of  the  poor  of  the 
parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex ;  for  lighting 
and  watching,  and  preventing  nuisances  and  annoyances  therein ;  for 
amending  the  road  from  Highgate  through  Maiden  Lane,  and  several  other 
roads  in  the  said  parish ;  and  for  providing  a  chapel  of  ease  and  an 
additional  burial-ground  for  the  same ;  and  to  make  more  effectual  pro- 
vbions  in  lieu  thereof:"  and  the  whole  of  its  provisions  are  addressed  to 

c2 
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the  carrying  these  local  objects  into  efffect.  In  Skatwell  v.  JKztt,  10  M. 
&  W.  523,  2  Dowl.  N.  S.  567,  the  cases  were  not  cited.  It  is  perfectly 
idle  to  say  that  there  is  any  thing  in  the  act  to  justify  the  outrage  com- 
mitted upon  this  plaintiff. 

♦321  '^^^  learned  serjeant  was  stopped  by  the  court,  who  called  on — 
*Shee  and  ByileSy  Serjts.,  (with  whom  was  Warrerty)  to  support  the 
rule  on  this  point.  This  case  is  very  important,  as  it  affects  not  only  the 
question  of  notice  of  action,  but  also  any  tender  of  amends.  The 
defendants  (with  the  exception  of  Beavan)  were  all  parochial  officers 
appointed  under  the  5  G.  4,  c.  cxxv. ;  Tyas  and  Western,  the  overseers, 
under  s.  31 ;  Sticks,  the  relieving  officer,  under  s.  49 ;  and  EUis,  the 
master  of  the  workhouse,  and  Semple,  the  medical  officer,  under  sv  14. 
Every  thing  they  did  in  this  case  was  fairly  done  and  hoiA  fide  in  pur* 
suance  of  the  act ;  and,  being  appointed  under  it,  they  were  clearly 
entitled  to  the  protection  given  by  the  148th  section  for  acts  done  by 
them  in  supposed  pursuance  of  the  powers  and  authorities  given  to  paro- 
chial officers  under  the  9  G.  4,  c.  40,  ss.  37,  38,  and  44,  notwithstanding 
the  authority  so  given  to  them  by  that  act  was  not  strictly  observed.  In 
Cook  V.  Leonard^  6  B.  &  C.  351,  9  D.  &  R.  339,(a)BAYLEY,  J.,  thus 
lays  down  the  rule :  «  Where  a  statute  gives  protection  to  persons  acting 
in  execution  or  in  pursuance  of  it,  all  persons  acting  under  its  provi- 
sions are  entitled  to  that  protection,  although  they  exceed  their  authority 
by  so  doing.  There  must,  however,  be  some  limits  to  that  rule ;  and  it 
seems  to  me  that  there  are  cases  which  warrant  this  distinction.  If  an 
officer  does  any  act,  part  of  which  is  and  part  of  which  is  not  authorized 
by  the  statute ;  or,  if  a  magistrate  act  in  a  case  which  his  general  charac- 
ter authorizes  him  to  do ;  the  mere  excess  of  authority  in  either  case 
does  not  deprive  the  officer  or  magistrate  of  that  protection  which  is  con- 
ferred upon  those  who  act  in  execution  of  it :  but,  where  there  is  a  total 
absence  of  authority  to  do  any  part  of  that  which  has  been  done,  the 
4>oq-|  party  doing  the  act  is  not  entitled  to  that  •protection."  The 
''  statute  21  Jac.  1,  c.  12,  s.  5,  directs  that  actions  against  justices 
of  the  peace,  for  any  thing  done  by  virtue  or  reason  of  their  office,  shall 
be  laid  in  the  couniy  wliere  the/act  is  commHted,  The  24  G.  2,  c.  44,  s.  8, 
enacts  that  no  action  shall  be  brought  against  any  justice  of  the  peace, 
for  any  thing  done  in  the  execution  of  his  oMce,  unless  commenced 
vnthin  six  culendar  months  after  the  act  committed. "  The  10  G.  4,  c.  44, 
s.  1,  empowers  the  Crown  to  appoint  two  justices  of  the  peace  for  t  e 
counties  therein  named,  to  execute  the  duties  of  a  justice  of  peace  at  the 
metropolitan-police  office ;  and  sect.  41  directs  that  all  actions  against 
any  person  for  any  thing  done  in  pursuance  of  that  act  shall  be  laid  in 
the  county  where  the/act  is  committed^  and  be  commenced  within  six  caknr 
dar  months  after  the  feet  is  committed.  The  2  &  3  Vict.  c.  71,  s.  1,  makes 
the  justices  of  the  several  police  courts  of  the  metropolis,  justices  of  the 
(a)  And  Boe  4  Mann,  dc  R.  n37,  3  M.  &  G.  136,  4  M.  &  G.  614. 
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I  counties.  Other  sections  give  such  justices  additional  powers  not 
possessed  by  ordinary  county  justices.  By  sect.  55  the  act  is  to  be  con- 
strued as  one  with  the  10  G.  4,  c.  44 ;  and  sect.  53  enacts  that  no  action 
shall  be  brought  against  any  person  for  any  thing  done  in  pursuance  of 
tiie  act,  unless  commenced  toiihin  three  calendar  months  after  the  act 
committed,  and  brought  in  th^  county  ofMiddleseXu  In  the  case  of  Hazd" 
dine  v.  GrovCy  3  Q.  B.  997,  3  Gale  &  D.  210,  it  was  held,  that  actions 
fi>r  any  thing  done  by  a  justice  appointed  under  the  2  &  3  Vict.  c.  11, 
though  within  the  ordinary  province  of  a  county  justice,  must  be  brought 
within  three  months,  and  the  venue  must  be  laid  in  Middlesex.  [Maule, 
J.  It  is  so  stated  in  the  marginal  note,  but  the  judgment  proceeded 
entirely  upon  another  clause.]  Lord  Denman,  in  delivering  the  judg- 
ment of  the  court,  there  says :  « The  Queen,  acting  under  the  power 
given  her  by  the  statute,  ^appoints  an  individual,  under  specified  ^  r«o4 
circumstances,  a  magistrate  of  a  police  court.  Both  the  officer 
and  the  court  are  the  creation  of  the  statute  law.  When  so  appointed, 
the  statute  invests  him  with  the  ordinary  authority  of  a  justice  of  the 
peace,  with  certain  restrictions^  It  appears  to  us,  therefore,  that,  when 
he  is  exercising  the  most  ordinary  jurisdiction  of  a  justice  of  the 
peace,  he  is  acting  in  execution  of  a  power  and  authority  conferred  on 
him  by  the  act^  as  much  as  a  commissioned  justice,  doing  the  same 
thing,  would  be  acting  in  execution  of  a  power  and  authority  con- 
iSerred  by  the  commission,^^  And,  after  observing  upon  the  facts,  his 
lordship  concluded :  (<  There  was  a  fault  in  the  commencement,  which 
made  the  whole  proceedings  illegal :  but  these  statutory  protections  suppose 
an  iUegoKtyy  so  thai  there  is  no  defence  on  the  merits.  For  the  reasons, 
however,  which  we  have  given,  we  think  there  was  no  illegality  of  such 
a  palpable  nature,  no  such  want  of  reasonable  colour  or  bona  fides,  as  to 
disentitle  the  defendant  to  notice  and  the  other  protection  of  the  statute. 
[CsEsswELL,  J.  Shatwdl  v.  Hall,  10  M.  &  W.  523,  2  Dowl.  N.  S.  567, 
seems  very  like  the  present  case.  A  local  act  of  parliam^it  for  lighting, 
watchuig,  &c.  the  town  of  Stakybridge,  empowered  the  commissioners 
tfierein  named  to  appoint  constables  and  assistant  constables  for  keeping 
die  peace  in  the  said  town,  and  for  executing  all  such  warrants,  &c.  as 
die  justices  of  Cheshire  or  Lancashire  should  direct  to  them,  to  be  executed 
within  the  town.  Another  section  enacted  that  no  plaintiff  should 
recover  in  any  action  against  any  person  for  any  thing  done  in  pursuance 
of  the  act,  without  twenty-one  days'  notice  of  action  having  been  given. 
It  was  held  that  a  constoble  appointed  under  the  act,  who  was  sued  in 
tnspeias  fi>r  breaking  and  entering  the  plaintiff's  house  in  the  town  r«Qg 
N>f  Stal^bridge,  in  the  execution  o(  a  warrant  granted  by  a  jus^ 
tioe  of  CheAire,  to  seattk  for  goods  alleged  to  htfve  been  clandestinely 
removed  there  to  avoid  a  distress,  under  the  It  6. 2^  c.  19,  s.  7,  was  not 
Mititted  to  notice  of  action.]  Here,  the  defendants  derive  all  the  audio- 
rity  they  hlt?e».  from  the  act.    The  present  case,  therefore,  rather  resem- 
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bles  that  of  Smith  v.  SRoti?,  10  B.  &  C,  277,  5  Mann.  &  R.  225 1  there,  by 
an  act  of  parliament,  a  company  was  established  for  making  and  main- 
taining certain  docks  and  basins,  and  was  authorized  to  appoint  a  dock- 
master,  who  was  to  have  power  to  direct  the  mooring,  unmooringi 
moving,  and  removing  of  all  vessels  into  or  beings  in  the  docks,  and  to 
have  the  control  over  the  space  of  one  hundred  yardff  of  the  entrances 
into  the  docks,  so  far  as  related  to  the  transporting  of  vessels  coming  in 
or  going  out ;  and  the  company  was  to  be  sued  in  the  name  of  the  trea- 
surer ;  and,  if  any  action  should  be  brought  against  any  person  for  any 
thing  done  in  pursuance  of  the  act^  such  action  should  be  commenced 
within  six  calendar  months  after  the  fact  committed.  An  action  having 
been  brought  against  the  treasurer  for  an  injury  done  to  a  vessel  (within 
one  hundred  yards  of  the  entrance  to  the  docks)  by  reason  of  im- 
proper directions  having  been  given  by  the  dockmaster  in  transporting 
her  into  the  docks ;  it  was  held  that  the  giving  of  such  directions  was 
a  thing  done  in  pursuance  of  the  act  of  parliament,  and  that  the  action 
ought,  therefore,  to  have  been  brought  within  six  calendar  months  after 
such  directions  were  given.  Bayley,  J.,  in  delivering  the  judgment  of 
the  court,  said :  «  The  language  of  the  provision  in  the  commercial-dock 
act,  50  G.  3,  c.  ccvii.  s.  94,  is,  <that,  if  any  action  shall  be  brought 
against  any  person,  or  body  politic,  for  any  thing  done  in  pursuance  of 
*361  ^^^^^  ^^^^>  ^^  action  shall  be  brought  within  "six  calendar  months 
next  after  the  fact  committed ;  or,  in  case  there  shall  be  a  continu- 
ation of  damages,  then  within  two  months  after  the  doing  or  committing 
such  damages  shall  have  ceased ;  and  the  action  shall  be  laid  and  brought 
in  the  county  where  the  matter  in  dispute  shall  arise,  and  not  elsewhere.' 
And,  according  to  the  decisions  upon  similar  words,  a  thing  is  to  be 
considered  as  done  inpursiumce  of  the  act,  where  the  person  who  does  it 
is  acting  honestly  and  bona  fide,  either  under  the  powers  which  the  act 
gives,  or  in  discharge  of  the  duties  which  it  imposes.  Though  he  may 
erroneously  exceed  the  powers  the  act  gives,  or  inadequately  discharge 
the  duties,  yet,  if  he  acts  bon&  fide  in  order  to  execute  such  powers^  or 
to  discharge  such  duties,  he  is  to  be  considered  as  acting  in  pursuance 
of  the  act,  and  is  entitled  to  the  protection  conferred  upon  persons  whilst 
so  acting.  This  is  established  by  Oaby  v.  The  Wilts  and  Berks  Canal 
Company,  3  M.  &  S.  580,  Theobald  v.  Crichmore,  1  B.  &  Aid.  227,  Par- 
ton  y.  WUliams,  3  B.  &  Aid.  330.  SmUh  v.  Wiltshire,  2  Brod.  &  B.  619, 
5  J.  B.  Moore,  322,  and  Cook  v.  Leonard,  6  B.  &  C.  361, 9  D.  &  R.  339, 
establish  the  same  point  as  to  constables  and  other  persons  acting  in 
obedience  to  a  justice's  warrant."  If  the  protecting  clause  had  been  in 
the  9  G.  4,  c.  40,  the  defendants  would  clearly  have  been  entitled  to 
notice ;  and  these  authorities  show  that  they  are  not  the  less  so  entitled 
because  the  clause  is  found  in  the  local  act. 
Maule,  J.(a)  I  entertain  no  doubt  whatever  that  the  meaning  of  the 
(a)  Tinda],  G.  J.,  wm  HOl  engtged  on  the  cms  of  tbe  Crown  Jewwli. 
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local  act  is,  that  the  oyer  seers  appointed  under  it  should  be  subject  to  all 
the  liabilities  and  entitled  to  all  the  immunities  with  which  overseers 
^generally  are  clothed.  The  148th  section  seems  to  me  to  have  r«Q7 
ample  employment  without  giving  te  it  the  extensive  operation  that 
has  been  contended  for.  That  which  was  decided  bylhe  court  of  Queen's 
Bench  in  Otzeldme  v.  Grove^  3  Q.  B.  997,  3  Gale  &  D.  210,  was  this:— 
The  police  act  2  &  3  Vict.  c.  71,  which  confers  certain  additional  powers 
upon  police  magistrates  appointed  by  the  Queen^  provides  by  sect.  63, 
that  no  action  shall  be  brought  against  any  person  for  any  thing  done  in 
pursuance  of  that  act,  or  in  the  execution  of  the  powers  and  authorities 
given  by  it,  unless  commenced  within  three  calendar  months  after  the 
act  committed,  and  laid  and  brought  in  the  county  of  Middlesex ;  and 
the  court  decided,  that,  in  the  latter  of  these  alternatives,  the  magistrate 
was  entitled  to  the  protection  of  the  fifty-third  section,  wheh  exercising 
the  ordinary  authority  of  a  justice  of  the  peace.  That  is  quite  consistent  with 
the  view  we  take  of  the  present  case,  and  also  with  Shatwell  v.  Holly  10  M. 
&  W.  523, 2  Dowl.  N.  S.  567 ;  which  latter  case  would  be  clearly  incon- 
sistent with  any  other  determination  than  that  to  which  we  now  come. 

Cb£ssw£ll,  J.,  and  Eaale,  J.^  concurred. 

Talfoutdj  Serjt.,  then  proceeded  to  show  cause  against  the  other  branch 
of  the  rule.  Many  of  the  allegations  in  the  special  pleas  altogether  failed 
in  proof.  But,  assuming  it  to  have  been  satisfactarily  established  that 
the  plaintiff  had  exhibited  unequivocal  symptoms  of  mental  aberration,  it 
is  quite  clear  that  that  would  aJR>rd  no  justification  whatever  for  the  ex- 
traordinary course  pursued  by  these  defendants.  The  statute  9  G.  4,  c. 
40,  points  out  (sects.  38,  39,  40,  41,  and  42)  the  duties  of  overseers  in 
respect  of  insane  persons  chai^able  to  the  parish ;  and  sect.  44  enacts, 
that,*  «  upon  its  being  made  known  to  any  justice  of  the  peaqe  r«oQ 
that  any  person  wanderitig  about  and  at  large  within  his  jurisdic- 
tion is  deemed  to  be  insane,  it  shall  be  lawful  for  such  justice,  by  an 
order  under  his  hand  and  seal,  if  he  shall  so  think  fit,  to  require  the  con- 
stable or  churchwardens  and  overseers  of  the  poor  of  the  parish  or  place 
where  such  person  is  found,  or  some  of  them,  to  bring  the  said  person 
before  any  two  justices  of  the  peace  of  the  said  county,  at  such  time  and 
place  as  shall  be  appointed  by  the  said  order;  and  the  said  justices  are 
thereby  required  to  call  to  their  assistance  a  physician,  surgeon,  or  apothe- 
cary, at  the  charge  of  the  said  parish  or  place ;  and  if,  upon  examination 
of  such  person  deemed  to  be  insane,  or  firom  other  proof,  the  said  justices 
diaU  be  satisfied  that  such  person  is  so  far  disordered  in  his  senses  that 
it  is  dangerous  for  such  person  to  be  permitted  to  go  abroad,  the  said 
justices  shall  make  inquiry  into  the  circumstances  and  place  of  last  legal 
settlement  of  such  insane  person,  andjt  shall  be  lawful  for  such  justices 
to  proceedin  such  case  in  the  same  manner  as  has  hereinbefore  [sect. 
38]  been  directed  in  the  case  of  a  person  chargeable  to  any  parish  within 
the  jurisdiction  of  the  said  justices,"  &c.     [Cresswell,  J.     The  second 
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and  third  pleas  do  not  set  up  the  statute :  the  ^ole,  therefore,  must  be 
proTed  to  make  out  a  defence.]  It  is  quite  clear  from  the  whole  of 
the  evidence,  that  there  was  no  pretence  for  treating  the  plaintiff  as  a 
dangerous  lunatic  at  the  time  he  was  taken  to  the  workhouse ;  and  it  is 
conceded  that  the  defendants  altogether  failed  to  make  out  the  allegation 
that  he  was  without  means  of  support. 

A.S  to  the  damages,  seeing  the  course  these  defendants  (whatever  their 
motive)  thought  fit  to  pursue  towards  the  plaintiiT,  the  court  cannot  say 
that  the  amount  is  «o  excessive  that  justice  requires  that  the  cause  should 
*391     ^^  *down  again.     [IVIaule,  J.    The  only  ground  of  mitigation 

here  is,  that  there  is  no  imputation  or  suspicion  that  the  defendants, 
in  what  they  did,  were  actuated  by  any  sinister  motive.]  In  Andsrdon 
V.  BurrowSf  4  C.  &  P.  210,  where  the  keeper  of  a  private  lunatic  asylum, 
by  the  direction  of  the  plaintifiPs  friends,  who  supposed  him  to  be  insane, 
sent  his  servants  with  a  strait- waistcoat  to  convey  the  plaintiff  to  the 
asylum,  though  there  was  no  suggestion  that,  the  defendant  was  actuated 
by  unworthy  or  improper  motives,  the  jury  gave  500/.  damages,  and  the 
court  declined  to  interfere. 

Shee  and  ByleSj  Serjts.,  contra.  To  sustain  the  second  plea  it  v^as 
enough  to  show,  as  the  evidence  amply  did,  that  the  .plaintiff  was  a 
lunatic,  and  in  a  state  to  be  dangerous  to  himself  and  others.  In  Bacon's 
Abridgment,  TVespasSy  (D)  3,  (a)  it  is  laid  down  that  <<  a  private  perscMi 
may,  without  an  express  warrant,  confine  a  person  disordered  in  his 
mind,  who  seems  disposed  to  do  mischief  to  himself  or  to  any  other  per- 
son.'' So,  in  Comyns's  Digest,  Pleadery  (3  M.  22)  (i)  it  is  said,  that, 
to  trespass  for  false  imprisonment,  ^  the  defendant  may  plead,  that  he 
did  it  to  prevent  apparent  mischief  which  might  ensue ;  as  to  restrain  the 
plaintiff,  non-sane,  from  killing  himself  or  others,  burning  a  house,  or 
*401    ^^^^  mischief."    It  is  clear,  therefore,  that  the  defendants  *aeed 

no  act  of  parliament  to  justify  their  conduct ;  and  that  they  would 
have  been  guilty  of  a  breach  of  duty  if  they  had  refirained  firom  putting  the 
plaintiff  under  restraint  [Cressweli.,  J.  You  must  show  some  pressing 
and  immediate  danger ;  so  uigent  that  there  was  no  time  ta  apply  to  a 
magistrate  for  authority  to  aot,]  The  evidence  showed  a  series  of  acts 
of  violence  on  the  part  of  the  plaintiff,  a  repetition  of  which  mig^t  reasona- 
bly be  apprdiend^d.  It  is  not  open  to  the  plaintiff  to  contend,  that  the 
plea  does  not  justify  the  trespasses  to  their  full  extent,  as  he  has  not 
replied  excess.    Lambert  v.  Uodgsouy  1  Bing^,  317.    As  against  some 

(a)  Citing  Bro.  Abr.  Faux  Jmpriummtnt^  pL  88  and  25,  (which  ii  t  misprint  for  35.) 

m  pL  38,  the  defendant  jnttified  imprisoning  the  plaintiirs  wifeyibr  that  upon  being  told 
that  her  husband  was  imprisoned  as  a  Soot  (within  the  allegiance  of  James,  king  of  S^jotland, 
enemy  of  our  lord  the  king,)  she  looked  wUd  as  a  lunatic  (fete  jcome  un  lanaticke.)  The  plea 
was  held  bad  for  not  alleging  that  she  wat  wild  as  a  lunatic,  and  that  the  defendant  was  in 
dread  of  mlsdiief,  dco.    This  is  an  abridgment  of  WhtaWt  am,  H.  3%  E.  4,  fiK  46,  pL  10. 

In  pi.  35,  (citing  23  Ass.  pi.  56,  where  the  words  are  «  en  arag6,'')  a  justification  of  beating 
with  rods  a  person  who  was  ill  (malade)  and  did  mischief,  was  held  good. 

(6)  Referring  through  RoUe  to  WktMt  com,  mipru  (6). 
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of  the  defendants,  at  aD  events,  the  damages  are  extravagant  and  out  of 
aD  proportion  to  die  injury  sustained  by  the  plaintiff. 

TiBDAL,  C.  J.  The  branch  of  the  rule  last  discussed  was  obtained 
npon  two  grounds — first,  that  the  verdict  was  against  the  weight  of  evi- 
dence— secondly,  that  the  damages  were  excessive.  With  respect  to  the 
first  ground,  it  is  well  known  that  the  courts  are  extremely  cautious  in 
interfering  with  the  province  of  the  juiy.  And,  upon  a  careful  considera- 
tion of  the  whole  of  the  evidence,  which  was  exceedingly  voluminous, 
on  both  sides,  it  does  not  strike  me  that  the  jury  have  tsJcen  so  unsati»> 
fiictory  a  view  of  this  case  as  to  justify  the  sending  it  down  to  a  second 
investigation  on  the  ground  that  they  have  come  to  a  Wrong  conclusion. 
On  the  second  ground,  however,  I  must  confess  that  it  would  be  more 
satisfiiictory  to  my  mind  if  the  case  were  to  be  reconsidered,  unless  the 
plaintiff  will  consent  to  receive  a  more  moderate  compensation  for  the 
injury  he  has  sustained  than  the  jury  have  thought  fit  to  award  him.  The 
defendants  stand  wholly  absolved  from  the  suspicion  of  having  acted 
from  sinister  or  malignant  ^motives.  The  most  that  can  be  said  r«^. 
is,  that  they  mistook  their  course.  '- 

It  was  suggested  by  the  Lord  Chief  Justice  that  the  damages  should 
be  reduced  to  200/.;  to  which  Ta^ourdy  Serjt,  on  the  part  of  the  plain- 
tiff^ acceded. 

Per  curiam :  Rule  accordingly. 


PRESCOTT  V.  BUFFERY  and  Eleven  Others.    Jan.  14. 

la  •  tci/o.  aguDflt  propfigtoii»  on  a  jodgment  againft  t  public  oflker,  of  a  banking  company, 
onder  the  provkioiu  of  Uio  7  0. 4,  c.  46:— fCrU»  that  liaU  of  the  proprieton  filed  at  the 
t  but  Bot  wUhin  the  time  Kuuled  by  the  act,  were  not  reoeiTable  in  evidence  as 
L  Um  pi*iw*t<r^  to  ehow  that  at  a  given  tine  the  garnkheea  were  not  proprieton. 


Seine  Facias  on  a  judgment  obtained  against  one  of  the  public  officers 
of  a  joint-stock  banking  company.  Plea :  traversing  the  allegation  that 
the  defendants  were  proprietors  of  shares  at  the  time  of  the  recovery  of 
the  judgment. 

At  the  trial  before  Tiitdal,  C.  J.,  at  the  adjourned  sittings  in  London 
after  last  term,  it  appeared  that  Warden,  one  of  the  garnishees  or  parties 
sought  to  be  charged,  had  been  a  proprietor  of  shares  in  the  company, 
that  he  had  executed  the  deed  of  settlement,  and  paid  calls.  In  order 
to  show  that  he  was  a  proprietor  of  shares  at  the  time  of  the  recovery  of 
the  judgment,  the  plaintiff  ofiered  in  evidence  certain  lists  of  proprietors, 
which  had  been  filed  by  the  company  in  supposed  compliance  .^^ 
with  the  7  6. 4,  c.  46,  (a)  in  which  the  name  of  *  Warden  appeared.     ^ 

(0)  The  foaTih  leetion  enacts,  <*  tbatj  before  any  saeh  corporation  or  co-partnenhip  exoeed- 
ing  the  number  of  six  peiaona  in  England,  shall  begin  to  lasoe  any  bills  or  notes,  or  borrow, 
owe,  or  tako  np  any  money  on  their  biUa  or  iiote%  an  aeoonnt  or  return  dull  be  made  ont^ 
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These  lists  were  objected  to,  on  the  ground  that  they  appeared  not  to 
have  been  filed  within  the  time  required  by  the  act.  His  lordship  refused 
to  receive  them. 

«^qi  *0n  the  part  of  Warden  it  was  attempted  to  be  shown  that  he  had 
ceased  to  be  a  proprietor  before  the  recovery  of  the  judgment,  by 
producing  a  letter  from  him  to  the  directors  declaring  his  inability  to  pay 
his  calls,  and  a  notice  communicating  to  him  a  resolution  of  the  directors 
that  his  shares  should  be  forfeited,  if  the  calls  were  not  paid  by  a  given 
day ;  and  subsequently  his  name  was  omitted  from  two  of  the  annual 
returns  to  the  stamp-office  under  the  statute ;  whieh  returns  were  ten- 
dered in  evidence.  These  returns  not  having  been  filed  within  the  time 
limited  by  the  act,  it  was  objected,  on  the  part  of  the  plaintiff,  that  they 
could  not  be  received.  On  the  other  hand,  it  was  insisted  that  they 
were  admissible,  as  acts  done  by  the  directors.  His  lordship  ruled  that 
they  were  subject  to  the  same  objection  as  the  lists  ofilered  on  the  plain* 
tiff's  part,  and  in  like  manner  rejected  them. 

Sir  T.  Witdej  Serjt.,  on  bAalf  of  the  defendant  Warden,  now 
moved  for  a  new  trial,  on  the  ground  that  the  last-mentioned  lists  had 
been  improperly  rejected.  He  submitted  that  they  were  clearly  admissi- 
ble, though  not  conclusive,  as  evidence  that  the  directors  had  acted  upon 
the  forfeiture ;  like  omissions  to  give  a  party  notice  of  meetings,  or  the 
like. 

TiNDAL,  C.  J.  The  evidence  in  question  only  amounted  to  declara- 
tions made  by  the  directors  behind  the  backs  of  both  Warden  and  the 
plaintiff,  and  clearly  "was  not  admissible. 

according  to  tfie  fonn  contained  in  the  Khedule  mazked  A.  to  the  act  annexed,  wherein  ihaU 
be  set  forth  the  true  names,  title,  or  firm  of  such  intended  or  exiating  corporation  or  co-part- 
nerahip,  and  also  the  names  and  places  of  abode  of  all  the  members  of  such  corporation,  or  of 
all  the  parties  concerned  or  engaged  in  soch  oo*partnershq^  as  the  same  rei^peoti^y  shall 
appear  on  the  bodu  of  such  corporation  or  co-partnership,  and  the  name  or  firm  of  eveiy  bank 
or  banks  established  or  to  be  established  by  such  corporation  or  co-partnership ;  and  dso  the 
names  and  fAaoes  of  abode  of  two  or  more  person^  being  members  of  such  corporation  or  co> 
partnership,  and  being  resident  in  England,  who  shall  have  been  appointed  public  oflicers  of 
scieh  corporation  or  co-partnenhlp,  together  with  the  title  of  office  or  other  description  of  every 
such  public  officer  respectively^  in  the  name  of  any  one  of  whom  such  corporation  shall  sua 
and  be  sued  as  bereinaher  provided ;  and  also  the  name  of  every  town  and  place  where  any  of 
the  biOs  or  notes  of  such  corporation  or  co-partnenhip  shall  be  issued  by  any  such  corporation, 
or  by  their  agent  or  agents;  and  every  such  account  or  return  shall  be  delivered  to  the  com- 
missioners of  stamps,  at  the  stamp-offioe  in  London,  who  shall  cause  the  same  to  be  fikd  and 
kept  in  the  said  stamp-office,  and  an  entry  and  regtstiy  thereof  to  be  made  in  a  book  or  books  to 
be  there  kept  tor  that  purpose  by  some  person  or  persons  to  be  appointed  by  the  said  commis- 
sionera  in  that  behalf;  and  which  book  or  books  any  pereon  or  persons  shall  from  time  to  time 
have  liberty  to  search  and  inspect  on  payment  of  1«.  for  every  search. 

And  the  sixth  section  enacts,  « that  a  copy  of  any  such  account  or  return  so  filed  or  kept  and 
registered  at  the  sUmp-offioe  as  by  the  act  is  directed,  and  which  copy  shall  be  certified  to  be  a 
true  copy  under  the  band  or  hands  of  one  or  more  of  the  cornmissioners  of  stamps  for  the  time 
being,  upon  proof  made  that  such  certificate  has  been  signed  with  the  handwriting  of  the  person 
or  persons  making  the  same,  and  whom  It  shall  not  be  necessaiy  to  prove  to  be  a  commiasioper 
or  commissionen,  shall  in  all  procfsedings,  civil  or  criminal,  and  in  all  cases  whatsoever,  be  received 
in  evidence  as  proof  of  the  appointment  and  authority  of  the  public  officera  named  in  soch 
account  or  return,  and  also  of  the  fact  that  all  persons  named  therein  as  memben  of  such  ooc^ 
poratioQ  or  co^jNotnenlup,  were  memben  tlwicof  at  the  date  of  such  account  or  ratvm." 
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Cbesswell,  J.  The  evidence  offered  was,  mere  declarations  by  the 
aecretaiy  by  order  of  the  directors,  that  certain  persons  (omitting  the 
defendant  Warden)  were,  at  a  given  time,  the  only  partners  in  the  con- 
cern. *How  can  the  present  plaintiff  be  affected  by  such  decla-  r«^ 
rations  ?  *- 

The  rest  of  the  court  concurring,  Rule  refused. 


GRANT  and  Others  v.  HUNT,  l^ublic  Officer  of  the  HAMPSHIRE 
Banking  Company.    Jan.  15. 

A^  in  Genoa,  ihijpped  «»ini  to  B^  in  London,  and  with  B/i  authority  drew  hilla  upon  C^  in 
Southampton,  with  whom  B.  had  an  account  Oii  the  10th  of  August^  1843,  B.  wrote  to 
C  that  A.  had  drawn  the  hille,  and  laqueating  C.  to  accept  them  to  the  debit  of  hia  account 
On  the  11th  C.  wrote  to  B*,  acknowledging  the  xeceipt  of  a  bill  for  366Q^  to  the  credit  of 
hia  aeooont,  and  concluding,  "against  thia  remittance  we  lend  you,  aa  requested,  bill  of 
hding  of  Flora,  and  will  accept  A.'a  drafts,"  the  bills  in  question.  This  letter  was  received 
by  B.,  in  London^  on  the  12th ;  and  on  the  same  day  C.  saw  B.  in  London,  and  informed 
1dm  thai  the  bills  would  not  be  accepted,  and  that  the  consent  given  in  the  letter  of  the  1 1th 
waa  eoontermanded.  On  the  13th  B.  communicated  to  A.  the  promise  to  accept,  but  with- 
held the  &ct  of  the  ooontermand  i-^Held,  that  the  letter  of  the  11th  of  August  operated  as 
•B  aooeptanoe,  and  enured  for  the  benefit  of  A.,  and  that  B.  could  not  afterwards  cancel  that 
acceptance,  or  refeaae  the  defondants  from  their  engagement,  by.  consenting  to  the  subsequent 


Qncrr,  whether  it  is  essential  that  a  promise  to  accept  or  pay  (not  on  the  foce  of  the  bilh 
shonld  be  communicated  to  some  party  to  the  bill,  or  to  the  holder,  or  to  some  agent  for  such 
party  or  bolder,  in  order  to  bind  the  person  making  it 

AssuMPSTT  Upon  two  bills  of  exchange,  the  one,  for  300/.,  the  other, 
for  2792.  16^.  5d.,  bearing  date,  respectively,  the  3d  of  August,  1842, 
and  drawn  by  the  plaintifls,  at  Genoa,  in  parts  beyond  the  seas,  payable 
re^>eotiTely  at  three  months'  date,  upon  the  Hampshire  Banking  Com- 
pany, who  were  stated  in  the  declaration  to  have  accepted  the  same. 
The  declaration  also  contained  counts  for  money  had  and  received,  and 
upon  an  account  stated. 

The  defendants  pleaded  that  they  did  not  accept  the  *bills    r«^g 
or  either  of  them ;  and  to  the  money  counts,  that  they  did  not 
promise. 

At  the  trial,  before  the  Lord  Chief  Justice  at  Guildhall,  at  the  adjourned 
sitting  after  Trinity  Term,  1843,  a  verdict  was  found  for  the  plaintiiis 
for  1000/.,  the  damages  laid  in  the  declaration,  subject  to  the  opinion 
of  the  court  upon  the  following  case: — 

The  plaintiff's  are  merchants,  carrying  on  business  at  Genoa,  under 
the  firm  of  Grants,  Balfour,  &  Co.,  Mr.  Charles  Balfour,  one  of  the  part- 
ners in  that  firm,  residing  in  London.  The  defendant  is  one  of  the 
registered  public  officers  of  &e  Hampshire  Banking  Company,  who  are 
joint-stock  bankers  at  Southampton,  and  are  the  real  defendants  in  this 
action. 

Mr.  Henry  Baker,  a  corn-merchant  of  London,  had  on  occasions  pre- 
vions  to  that  out  of  which  the  present  action  has  arisen,  ordered  cargoes 
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of  corn  from  the  plaintiff's  house  at  Genoa,  and  which  cargoes  had  been 
shipped  by  the  plaintiff&  at  Genoa,  consigned  to  Baker  in  London ;  and 
which  cargoes  had  been  on  two  occasions  in  part  paid  for  in  biHs  drawn 
by  the  plaintiffs,  by  the  direction  of  Baker,  upon  and  accepted  by  like 
Hampshire  Banking  Company,  with  whom  Baker  dealt  as  a  customer. 

In  the  month  of  June,  1842  [one  Magnus,  acting  under  a  general 
authority  from]  Baker,  directed  the  plaintifls  to  purchase  on  his  account 
from  1000  to  2000  quarters  of  Indian  com.  On  the  4th  of  July,  the 
plaintifis  advised  Charles  Balfour,  and  also  Baker,  (as  the  &ct  was,)  that 
they  had  purchased  this  corn,  and  had  chartered  the  Sardinian  brig, 
Velocifero,  to  carry  the  same  to  London. 

On  the  3d  of  August,  the  plaintiffs  caused  the  biH  of  lading  of  this 
cargo,  and  the  invoice  thereof,  amounting  to  1159^  12s.  lOc^.,  to.  be 
ddivered  to  Baker.  On ''the  same  3d  of  August,  the  plaintiffs,  by  the 
•461  •J^^^*^^'^  ^f  [Magnus,  •the  agent  of]  Baker,  drew  bills  on  Messrs. 
-'  T.  W.  Smith  &  Co.  for  579/.  16s.  6d.,  being  half  the  amount^bf 
the  price  of  the  said  cargo,  and  at  the  same  time  [by  the  like  direction 
of  Magnus,  the  agent  of  Baker]  drew  for  the  other  half  on  the  Hampshire 
Banking  Company,  by  the  two  bills  of  300/.  and  279/.  16^.  5(/.,  which 
form  the  subject  of  this  action.  On  the  same  3d  of  August,  the  pjaintifis 
wrote  and  sent  from  Genoa  to  the  Hampshire  Banking  Company,  a  letter^ 
whereof  the  following  is  a  copy : — 

((  Genouj  3d  August,  1842. 
«<  To  the  Hampdbire  Banking  Company,  Southampton. 

<f  Gentlemen, — ^We  beg  leave  to  confirm  our  last  respects  of  25th 
ultimo,  and  have  now  again  to  advise  having  valued  on  you  for  account 
of  Mr.  Henry  Baker  for  579/.  I65.  bd.  sterling,  as  per  note  at  foot,  and 
which  we  doubt  not  will  meet  your  kind  protection,  &c. 

^(  Gaaitts,  Balfoue,  &  Co. 

«300/.    Os,  Od.  >  3d  August,  payable  at  three  months'  date,  our 

«<279/.  16*.  6d,  )      order  payable  in  London." 

On  the  10th  of  August,  1842,  Baker  wrote  and  sent  to  the  Hampshire 
Banking  Company  a  letter  enclosing  a  bill  of  exchange,  drawn  by  Baker, 
upon  and  accepted  by  Messrs.  King  &  Melville,  for  2560/.,  at  four 
months,  and  payable  to  the  order  of  Baker,  and  by  him  endorsed  to  the 
Hampshire  Banking  Company,  which  letter  was  in  the  words  and  figures 
following: — 

«  London^  August  lOti^  1842. 
«( Hampshire  Banking  Company,  Southampton. 

<<  Dear  Sirs, — ^Messrs.  Grants,  Balfour,  &  Co.,  unexpectedly  to  me, 

have  drawn  on  you  to  579/.  16*.  bd.    This  please  to  accept  to  the  debit 

of  my  account.    Please  return  me  also  the  bill  of  lading  of  the  Flora. 

•471    *lA<^Iosed  is  bill  on  King  &  Melville  2560/.,  for  the  credit  of  my 

account. 

c<HEKaY  Baker." 
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Baker  was,  at  the  time  this  letter  was  written,  under  liabilities  to  the 
banlring  company  to  a  greater  amount  than  the  2560/.  bill.  The  cargo 
of  die  brig  Flora  (the  bill  of  lading  of  which  had  been  deposited  with  the 
company)  was  of  a  value  fax  beyond  2560/.  This  bill  of  lading  was  de- 
lirered  up  to  Baker,  as  he  requested.  Messrs.  King  &  Melville  stopped 
payment  on  the  23d  of  September,  1842  ^  and  their  bill  for  2560/.  was 
dishonoured,  and  has  not  since  been  paid,  thou^  they  have  recom- 
menced business,  and  have  not  been  discharged  as  bankrupts  or  insol- 
vents. 

On  the  11th  of  August,  1842,  the  Hampshire  Banking  Company,  by 
Thomas  Trew,  the  manager  of  the  bank  of  the  Hampshire  Banking  Com- 
pany, wrote  to  Baker  a  letter^  of  which  the  follpwing  is  a  copy: — 
«  Hampshire  Banking  Company, 

.(<  Southampton,  11th  August,  1842. 

M  Henry  Baker,  Esq.,  79  Mark  Lane. 

«  Bear  Sir, — ^We  beg  to  acknowledge  the  receipt  of  your  favour  of 
yesterday,  enclosing  bill  on  King  &  Melville,  at  four  months,  for  2560/., 
lor  the  credit  of  No.  3  account.  Against  this  remittance  we  send  you, 
as^requested,  B.  L.  of  the  Flora,  upon  which  our  advance  is  2000/.,  and 
wiU  a€C«pt  Grants  4r  Co.^s  drafts  for  579/.  16s.  5</.,  leaving  19/.  I65.  bd. 
due  on  this  transaction.     We  forward  also  a  policy  on  the  Flora's  cargo. 

«  Thomas  Ti«:w,  manager." 

The  above  letter  of  the  11th  of  August  was  received  by  Baker  in  Lon- 
don on  the  12th,  and  was  shown  by  him  to  Charles  Balfour  on  the  13th. 

On  the  12th  of  August,  Trew  came  to  London,  and  about  one  o'clock 
in  the  afternoon  of  the  same  day,  saw  ^Baker  at  his  eounting-house ;  r«^ 
and  then,  on  the  part  of  the  banking  company,  inibrmed  Baker 
that  the  bilk  (the  subjects  of  this  action)  would  not  be  accepted  by  the 
banking  company,  and  that  that  countermanded  the  consent  contained 
in  the  said  letter  of  the  11&  of  August.  Baker  then  assented  to  such 
countermand,  and  said  he  was  glad  of  it.  The  said  letter  of  the  11th  of 
August  had  not,  at  this  time,  been  communicated  by  Baker  to  Charles 
Balfour,  or  to  the  plaintiffs,  or  t6  any  agent  of  the  plaintifis.  Trew  did 
not  communicate  upon  this  occasion  with  the  plaintifis ;  nor  did  Baker 
communicate  to  diem  what  Trew  had  stated  to  him,  but  assured  the 
pbtiitifis  that  these  bills  would  be  honoured  by  the  banking  company; 
and  subsequently  handed  Trew's  letter  of  the  llth  of  August  to  the 


On  the  12th  of  August  Baker  stopped  paym^ ;  and  he  afterwards  be- 
came a  bankrupt. 

On  the  12th  of  August  the  bills  in  question  were  presented  to  the 
Kunpahire  Banking  Comply  by  Messrs.  King,  Witt,  and  Co.,  the  plain- 
ts' correspondents  in  Soudiampton,  for  formal  acceptance,  which  the 
Hampflbire  Banking  Company  then  declined  to  give. 
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On  the  15th  of  August,  1842,  Charles  Balfour  wrote  and  sent  to  the 
Hampshire  Banking  Company  a  letter,  of  which  the  following  is  a  copy: — 

«  London,  15th  August^  1842. 
<(  Hampshire  Banking  Company,  Southampton. 

«( Gentlemen, — ^I  was  surprised  to  hear  firom  my  friends  that  the  drafts 
of  my  Genoa  house  upon  you,  for  300/.  and  2191,  ISs.  bd.  for  account 
of  Mr.  H.  Baker,  had  not  been  accepted.  Mr.  Baker  informed  me  that 
he  had  made  you  a  remittance  specifically  against  the  above  drafts ;  and 
that,  in  date  of  the  11th  instant,  (which  letter  Mr.  Baker  showed  to  me,) 
you  assured  him  that  these  drafts  would  be  accepted.  I  have,  therefore, 
^^Q-|  ^requested  Mess^.  King,  Witt,  and  Qo.  to  present  the  above  bills 
to  you  again,  and  have  no  doubt  that  every  honour  will  be  shown 
to  them  by  return  of  post.  C.  Balfouk.'*' 

"P.  S.  It  may  be  well  to  mention,  for  your  regulation,  that  I  am  a 
partner  in  the  house  of  Grants,  Balfour,  and  Co." 

On  the  16th  of  August,  1842,  the  bills  were  presented  a  second  time 
to  the  Hampshire  Banking  .Company,  when,  the  manager  being  from 
home,  the  cashier  declined  to  act,  and  promised  that  a  letter  should  be 
sent  to  Balfour  by  that  post.  On  the  17th  of  August,  Balfour  received 
from  the  Hampshire  Banking  Company  a  letter,  whereof  the  following  is 
a  copy : — 

<<  Hampshire  B^anking  Company, 

«  Southampton,  16th  August,  1842. 

c«Sir, — ^I  have  to  acknowledge  the  receipt  of  your  letter  of  the  15th 
instant,  informing  us  of  your  having  sent  the  drafts  of  Messrs.  Grants, 
Balfbur,  &  Co.)  for  300/.  and  279L  I6s.  5(1.,  for  acceptance  a  second 
time.  As  our  manager,  Mr.  Trew,  is  fix)m  home,  I  cannot  accept  the 
bills:  but,  on'  his  return,  which  wiK  be  on  Thursday  or  Friday  next,  he 
shall  communicate  with  you  on  the  subject. 

•<<  For  Thomas  Tbkw,  manager, 
«  Edward  Atkiks." 

On  the  18th  of  August,  Balfour  received  the  following  letter,  written 
by  Trew,  the  manager  of  the,  Hampshire  Banking  Company : — 
<<  Hampshire  Banking  Company, 

«  Southampton,  17th  August,  184S. 

«<  Sir, — On  my  return  to  Southampton,  this  morning,  I  found  your  letter 
of  the  15th  instant,  on  the  subject  of  the  non-acceptance  of  the  drafts  of 
Messrs.  Grants,  Balfour,  &  Co.,  for  579/.  16s.  5d.,  on  account  of  Mr. 
*501  *H^^  Baker.  The  letter  .of  the  11th  instant  was  written  in  the 
belief  that  at  that  time  all  was  right  with  Mr.  Baker:  whereas,  be- 
fore the  drafts  were  presented  for  acceptance,  and  before  the  time  for 
giving  an  answer  concerning  them  had  expired,  I  had  ascertained  that 
he  was  in  difficulties,  and  had  given  him  notice  that  the  drafts  would  not 
be  accepted;  and  he  ought  to  have  informed  you.  The  engagement 
contained  in  the  letter  to  Mr.  Baker  of  the  11th  instant  having  been  im- 
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mediately  cancelled,  this  company  is  under  no  engagement  io  your  house, 
direct  or  implied :  and,  seeing  that  Mr.  Baker  is  under  considerable 
liabQities  to  the  bank,  I  cannot  consent  to  increasing  them,  however  I 
may  regret  your  loss  on  the  occasion.       ^^  ^^^^^  ^^^^  Manager." 

If  the  court  shall  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  in  this  action,  then  it  is  agreed  that  the  verdict  entered  for  the 
plaintifis  shaU  stand  for  the  amount  of  the  said  two  bills  of  exchange  for 
300/.  and  279/.  16^.  5d.,  with  interest  thereon  respectively  to  the  time 
at  which  final  judgment  could  be  signed.  If  the  court  shall  be  of  opinion 
that  the  plaintifis  were  not  entitled  to  recover  in  this  action,  then  it  is 
agreed  that  a  verdict  shall  be  entered  for  the  defendants.  And  it  is  fur- 
ther agreed  that  the  court  shall  have  the  power  of  drawing  any  inferences 
from  the  above  facts  which  the  jury  might  have  drawn,  and  of  making 
any  amendment  which  could  have  been  made  by  the  judge  at  nisi  prius. 
It  is  also  agreed  that  a  copy  of  the  pleadings  may  be  referred  to  as  part 
of  die  case. 
The  case  was  argued  in  Easter  term  last. 

Mannings  Serjtl,  (with  whom  was  Sir  T.  TFi/<fe,Se]jt.,)  for  the  plaintifis. 
The  letter  written  ^and  'Sent  by  the  manager  of  the  Hampshire  Banking 
Company  to  Baker  *on  the  11th  of  August,  1842,  amounted  to  an  r^e^ 
absolute  promise  to  accept  the  bills  mentioned  in  the  pleadings, 
and  operated  as  an  actual  acceptance  thereof.  There  are  many  cases  in 
die  books  to  show  that  the  acceptance  of  a  foreign  bill  need  not  be  upon 
the  face  of  it,  and  that  a  mere  promise  to  accept  is  sufiicient ;  WUkhison 
T.  LuiwidgBj  1  Stra.  648,  4  Bac  Abr.  711,  6th  &  7th  editions ;  Lumley 
v.  Palmer^  2  Stra.  1000,  4  Bac.  Abr.  711 ;  Car  v.  Coleman^  4  Bac.  Abr. 
711 ;  Julian  v.  Shobrooke^  2  Wikr.  9,  Sproat  v.  Matthews^  1  T.  R.  182; 
Anderson  v.  Heath,  4  M.  &  Sel.  303 ;  and  indeed  this  is  implied  fi-om  the 
statutes  3  &  4  Ann.  c.  9,  s.  5,  and  1  &  2  G.  4,  c.  78,  s.  2.  Nor  is  it 
necessary  that  tibe  promise  to  accept  should  be  made  to  the  party  holding 
the  bill ;  Story  on  Bills,  2d  edit.  p.  272,  §  244 ;  PUlans  v.  Van  Jmeropy 
3  Burr.  1663;  Clarke  v.  Cock,  4  East,  57 ;  Fairlie  v.  Hsmng,  3  Bingh. 
625,  11  J.  B.  Moore,  520.  In  PUlans  v.  Van  Merop,  Lord  Mansfield 
says :  « If  a  man  agrees  <  that  he  will  do  the  formal  part,^  the  law  looks  - 
upon  it  (in  the  case  of  an  acceptance  of  a  bill)  as  if  actually  done.  This 
is  an  agreement  <  to  accept  the  bill,  if  there  was  a  necessity  to  accept  it, 
and  to  pay  it  when  due  ;'  and  they  could  not  afterwards  retract.  It  would 
be  very  destructive  to  trade  and  to  trust  in  commercial  dealing  if  they 
could."  And  Yates,  J.,  says :  «  This  agreement  *  to  honour  their  bill' 
was  a  virtual  acceptance  of  the  bill.  An  acceptance  need  not  be  upon 
the  bill  itself;  it  may  be  by  collateral  writing:  Wilkinson  v.  lAdundge. 
A  promise  >to  accept'  is  the  same  as  an  actual  acceptance.  And  a 
small  matter  amounts  to  an  acceptance :  and  so  says  Molloy,  lib.  2,  c. 
10,  §  20."  It  is  xjlear,  that,  if  the  Hampshire  Banking  Company  had 
VOL.  I.  6  D  2 
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sent  the  bills  back  to  Baker  with  their  acceptance  upon  them,  they  could 
•521     ^°*  ^^^^  retracted  •such  acceptance,  though  it  had  not  been  com- 

^  municated  tojthe  holder.  In  Billings.  DevauXy  3M.  &  6.  665| 
4  Scott,  N.  R.  175^  one  M.,  a  merchant  at  Stockhohn,  on  the  21st  of 
August,  1830,  drew  upon  the  defendants,  his  correspondents  in  London, 
(amongst  others,)  a  bill  for  225/.,  at  eighteen  days'  date,  payable  to  the 
plaintiff;  the  defendants,  not  being,  in  funds,  declined  to  accept  this 
bill :  on  the  11th  of  September,  the  bill  was  presented  for  payment,  and 
refused:  on  the  13th,  M.,  the  drawer,  died  insolvent:  on  the  15th,  the 
defendants,  in  ignorance  of  the  death  or  insolvency  of  M.,  wrote  to  him 
as  follows :  <<  Respecting  your  drafts  on  us,  we  have  to  advise  that  we 
have  paid  and  are  prqMred  to  pay  the  following,''  enumerating  several 
bills,  including  the  one  in  question ;  and  in  a  postscript  they  wrote,  <<  We 
have  just  been  informed  that  the  holders  of  the  bill  above  for  225/.  had 
returned  it  to  you :  this  they  had  no  rig^t  to  do,  as  we  have  already  ex- 
plained to  you  they  were  bound  to  keep  it  till  the  following  post-day : 
the  said  bill,  we  are  almost  sure,  was  presented  again  on  Saturday  last ; 
therefore  we  cannot  Conceive  how  it  can  have  been  sent  back  before  this 
day :  you  ought  to  require  proof  that  this  bill  has  been  returned  by  Fri- 
day's mail,  otherwise  the  charges  made  thereon  cannot  be  demanded  of 
you."  It  was  held  that  the  above  letter  constituted  a  valid  acceptance 
oi  the  bill,  there  being  nothing  in  the  postcripts  to  destroy  the  effect  of 
the  former  part  of  the  letter.  Besides,  there  is  here  an  express  considem- 
tion  for  the  acceptance.  Baker's  letter  of  the  10th  of  August,  1842, 
advising  the  Hampshire  Banking  Company  of  the  bills  in  question  having 
been  drawn  upon  them  on  his  account,  encloses  a  remittance ;  and  the 
manager,  in  answer,  acknowledges  the  receipt  of  the  remittance,  (as  to 
the  value  of  which  the  court  will  not  inquire,)  and  expressly  promises  to 
•531  ^^^^P^  ^^  drafts.  Trew's  letter  of  the  17th  of  August,  addressed  •to 
Balfour,  is  also  important,  as  showing  quo  atAno  the  letter  of  the 
11th  was  written. 

ChanmUj  Serjt.,  (with  whom  was  Montague  SnuUhj)  for  the  defendants. 
It  may  be  admitted  that,  in  the  case  of  a  foreign  bill,  the  acceptance 
need  not  be  on  the  face  of  it,  and  that  the  fact  of  the  acceptance  need 
not  be  communicated  to  the  holder  of  the  bill.  The  cases  are  too  dis- 
tinct and  too  numerous  to  be  now  questioned.  But  it  is  necessary  that  that 
which  is  relied  on  as  an  acceptance  should  be  communicated  to  some 
one  who  is  party  to  the  bUl,  or  at  least  to  an  agent  of  some  party.  None 
of  the  authorities  warrant  the  plaintifis  in  contending  that  the  letter  of  the 
11th  of  August,  from  Trew  to  Baker,  who  was  no  party  to  die  bills,  nor, 
as  far  as  appears  on  the  face  of  the  case,  agent  to  any  party  to  them, 
amounted  to  an  acceptance.  What  are  the  &cts  ?  On  Uie  3d  of  August, 
1842,  Grants,  Balfour  &  Co.,  the  plaintiffs,  advised  the  defendants,  the 
Hampshire  Banking  Company,  of  their  having  drawn  the  bills  in  question 
upon  them.    On  the  11th,  Trew,  the  manager,  wrote  the  letter  which  is 
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alleged  to  be  the  acceptance.  That  letter  was  addressed  to^Baker,  and 
-was  received  by  him  in  London  on  the  12th.  On  die  same  day  Trew 
came  to  London,  and  informed  Baker  that  the  bills  would  not  be  ac- 
cepted, the  letter  of  the  11th  not  having  then  been  communicated  to  the 
plaintiffi,  or  to  any  agent  of  the  plaintifis.  Baker  assented  to  the  coun- 
termand,  and  on  tiie  13th  communicated  to  Balfour,  one  of  the  plaintifis, 
Trew's  letter  of  the  11th,  but  did  not  apprise  him  that  that  letter  had 
been  recalled.  That  an  actual  acceptance  may  be  countermanded  or 
cancelled  before  it  is  communicated  to  the  drawer,  or  any  other  party  to  the 
bill,  is  clear;  Cox  v.  TVoy,  5  B.  &  Aid.  474,  1  D.  &  R.  38.  Bayley, 
J.,  there  says :  <«I  have  no  difficulty  •in  saying,  from  principles  of  .^e^ 
common  sense,  that  it  is^  not  the  mere  act  of  writing  on  the  bill,  but  ^ 
&e  making  a  communication  of  what  is  so  written,  that  binds  the  acceptor  \ 
for,  the  making  a  communication  is  a  pledge  by  him  to  the  party,  and 
enables  the  holder  to  act  upon  it.  But,  while  it  remains  in  the  drawee's 
hands,  it  seems  to  me,  the  acceptance  is  not  fully  binding  on  the  person 
who  signed  it,  and  he  is  at  liberty  to  say,  before  he  parts  with  it,  <  I  have 
not  yet  entered  into  an  engagement  to  accept.' "  The  same  rule  must 
apply  to  an  acceptance  other  than  on  the  face  of  the  bill.  The  passage 
cited  from  Story  on  Bills  does  not  afiect  this  position.  In  Clarke  v. 
Cocky  4  East,  57,  the  statement  was  made  to  the  holder  of  the  bill ;  and,  as 
IjgtA  Ellenbobough  says,  « induced  a  credit  without  which  the  plaintifis 
would  not  have  given  value  forthebilk.''  And  he  adds :  «  The  defendant 
has  thereby  enabled  another  with  truth  to  assert,  and  furnished  him  with 
the  means  of  proving  that  assertion  by  the  production  of  the  defendant's 
letter,  that  he  had  undertaken  to  accept  the  bills,  which,  in  ordinary  mer- 
cantile understanding,  amounts  to  an  acceptance;  and  by  that,  credit 
was  attached  to  the  bills.'^  In  Wynne  v.  Baikes^  5  East,  514,  the  letter 
iriiich  constituted  the  acceptance  was  addressed  to  the  drawer  of  the 
yil.  In  Fairlie  v.  Herrings  3  Bin^.  626,  11  J.  B.  Moore,  620,  the 
promise  was  made  to  a  party  to  the  bill ;  and  that  is  a  circumstance 
that  is  relied  on  by  Best,  C.  J.,  in  his  judgment.  So,  in  Pillans  v.  Van 
Mftrcpj  3  Burr.  1663,  the  communication  was  to  persons  who  were  to 
stand  as  parties  to  the  bills.  Again,  in  BUlimg  v.  DevauXy  3  M.  &  O. 
B66,  4  Scott,  N.  R.  175,  the  letter  containing  the  acceptance  was  com*- 
municated  by  the  administrator  of  Morsing,  the  drawer,  to  the  plaintitf. 
*Trew's  letter  of  the  17th  of  August  merely  assigns  the  reasons  of  r«^g 
the  company  for  rescinding  the  agreement  to  accept.  Then,  as  to 
die  alleged  consideration.  [Tinbal,  C.  J.  That  could  only  operate  as 
between  Baker  and  the  defendants.  Cresswell,  J.  The  only  use  of 
the  consideration  is  this,  to  explain  the  terms  used  by  the  defendants  in 
their  letter  of  acceptance.  Further  than  that,  it  can  have  no  operation 
between  these  parties.] 

Manningy  Seijt.,  in  reply.    The  position  contended  for  on  the  part  of 
die  defendants,  is  not  sanctioned  by  any  of  the  cases.    In  Wynne  v. 
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RaikeSy  5  E^ast,  521,  Lord  Ellenborough  says:  «The  second  question 
in  this  case  is,  whether,  inasmuch  as  the  bill  was  not  taken  by  the  hold- 
ers upon  the  credit  of  this  promise  of  the  defendants  so  made  to  the 
drawers,  nor  wais  the  same  known  to  them  to  have  been  made  at  all  till 
aft^  the  bill  was  due,  they^  the  holders,  can  avail  themselves  of  it  as  an 
acceptance.  In  the  case  of  Powell  v.  Mimnier^  1  Atk.  611,  already  men- 
tioned, that  which  was  holden  an  acceptance  enuring  to  the  benefit  of 
the  endorsees,  the  plaintiffs,  was  an  acceptance  contained  in  a  letter  to 
the  drawer,  one  Newburgh,  promising  <  that  his  bill  should  be  duly  hon* 
cured.'  The  promise  in  that  case,^  being  long  subsequent  to  the  time 
when  the  plaintifis  became  possessed  of  the  bill  by  endorsement,  could, 
of  course,  have  formed  no  part  of  their  original  inducement  to  take  it. 
And  the  promise  was,  in  that  case^  as  well  as  in  this,  made  to  a  drawer 
who  had  drawn  without  having  any  effects  in  the  acceptor's  hands ;  and 
it  does  not  appear  in  the  one  case  more  than  in  the  other,  that  the  holders, 
the  plaintiffs,  ever  knew  of  the  acceptance  on  which  they  afterwards 
relied  prior  to  the  time  when  the  bill  became  due.  Without  oversetting 
•561  ^®  *authority  of  the  case  of  Powell  v.  Jlfonmer,  we  cannot  say  that 
the  plaintiffs  are  not  in  the  present  case,  which  so  entirely  resem- 
bles it,  entitled  to  recover.  And  as,  in  adhering  to  it,  we  violate  no 
principles  of  commercial  convenience,  but  confirm  a  rule  of  law  which 
we  find  established  on  a  subject  which  least  of  all  others  endures  uncer^ 
tainty  and  change,  we  cannot  do  otherwise' than  hold  the  plaintifis  in 
this  case  entitled  to  recover."  Possibly,  in  the  present  case,  Balfour 
might  have  stopped  the  com  in  transitQ,  had  he  not  been  put  at  rest  by 
Trew's  letter  of  the  11th  of  August.  [Cresswell,  J.  Do  you  find  any 
case  where  the  promise  has  been  made  to  any  but  one  who  either  was 
or  had  been  the  holder,  or  the  agent  of  a  holder  of  the  bill  ?]  There  is 
no  case  in  which  that  distinctly  appears.  [Cresswell,  J.,  referred  to 
Doe  denu  Oartums  v.  Knight^  5  B.  &  C.  671, 8  D.  &R.  348.]  It  is  quite 
unnecessary  to  discuss  that  here ;  for  the  case  distinctly  discloses  agency  on 
the  part  of  Baker.  Baker  was  the  person  who  had  ordered  the  cargo  of 
the  plaintiffs.  Instead  of  pursuing  the  usual  course  of  drawing  the  bills 
himself  upon  the  Hampshire  Banking  Company,  payable  to  Grants,  Bal- 
four, &  Co.,  Baker  intimates  to  them  the  parties  on  whom  they  are  to 
draw  for  payment  of  the  invoice  price  of  the  cargo.  The  case  states  two 
former  transactions  in  which  the- same  course  was  adopted.  And  Baker 
afterwards  recognises  the  drafts  as  having  been  made  on  his  account. 
How,  then,  can  it  be  said  that  he  is  a  stfanger  to  the  transaction  ? 

[At  the  suggestion  of  the  court,  the  special  case  was  afterwards 
amended  by  the  insertion  of  the  words  within  brackets  in  pp.  45  and  46.] 

Cur,  adv.  milt. 

TiNDAL,  C.  J. ,  now  delivered  the  j  udgment  of  the  court.    This  case  was 

•571     argncd  in  last  Easter^term,  before  •my  brothers  Coltman,  Ers- 

KiKE,  and  Cresswell,  and  myself.    It  was  an  action  by  the  plain- 
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tiffi,  as  drawers,  against  the  Hampshire  Banking  Company,  as  acceptors, 
of  two  bills  of  exchange  drawn  at  Genoa.  The  defendants  pleaded  that 
diey  did  not  accept.  At  the  trial  before  me  a  verdict  was  taken  for  the 
plaintifis,  subject  to  the  opinioa  of  the  court  upon  a  case,  which  stated 
that  the  plaintifls,  having  made  purchases  at  Genoa  for  one  Baker,  a 
corn-merchant  in  London,  drew  the  bills  in  question  on  the  defendants 
for  a  part  of  the  purchase  money,  that  being  the  mode  in  which  they  had, 
by  Baker's  directions,  obtained  payment  for  goods  bought  for  him  on 
other  occasions.  The  plaintifls  sent  to  the  defendants  a  letter  bearing 
date,  at  Genoa,  the  3d  of  August,  1842,  in  which  they  stat€(d  that  <(they 
had  vabied  on  them^  for  account  of  Mr.  Henry  Baker,  for  579/.  ISs.  6d. 
steriing,  as  per  note  at  foot,  and  which  they  doubted  not  would  meet  their 
kind  protection."  On  the  lOth  of  August,  1842,  Baker  (who  had  a  banking 
account  with  the  defendants)  wrote  to  them  as  follows :  «  Messrs.  Grants, 
Balfour  &  Co.,  unexpectedly  to  me,  have  drawn  on  you  to  579/.  16^.  dd. 
Tins  please  accept  to  the  debit  of  my  account.  Please  return  me  also 
the  bUl  of  lading  of  the  Flora.  Enclosed  is  bill  on  King  &  Melvill 
for  2560/.,  for  the  credit  of  my  account."  And  on  the  following  day, 
Trew,  the  manager  of  the  bank,  wrote  in  answer,  »  We  beg  to  acknow- 
ledge the  receipt  of  your  favour  of  yesterday,  enclosing  bill  on  King  and 
Melvill,  at  four  months,  2560/.,  for  the  credit  of  No.  3  account.  Against 
diis  remittance  we  send  you,  as  requested,  B.  L.  of  Flora,  upon  which 
our  advance  is  2000/.,  and  unll  accq>t  Grantsr  &  Co.'s  drafts  for  6791.  IGs, 
5d.j  leaving  19/.  I65.  6d.  due  on  this  transaction.'^  This  letter  was 
received  by  Baker  on  the  12th  of  August,  and  was  shown  by  him  to 
Balfour  (one  of  the  plaintifls)  on  the  13th.  On  the  12th  of  August,  at 
*8bout  one  o'clock  in  the  afternoon,  and  after  the  receipt  of  the  p^g 
letter  written  the  day  before,  Trew,  the  manager  of  the  bank,  saw 
Baker,  and  on  the  part  of  the  defendants  informed  him  that  the  bills 
would  not  be  accepted,  and  that  they  countermanded  the  consent 
given  in  the  letter  of  the  11th,  to  which  Baker  assented,  but,  notwith- 
standing, afterwards  communicated  the  letter. of  the  11th,  and  not  the 
countermand,  to  Balfour. 

On  the  argument  before  us  it  was  not  disputed  by  the^coimsel  for  the 
defendant  that  a  foreign  bill  of  exchange  may  be  accepted  verbally,  or 
by  writing  not  on  the  face  of  the  bill,  or  that  a  promise  to  accept  or  pay 
has  the  efiect  of  an  acceptance ;  nor  was  it  disputed  that  such  accept- 
ance  may  be  given  to  the  drawer  or  any  other  party  to  the  bill,  after  it  has 
been  endorsed  away,  or  even  after  it  has  become  due ;  Powell  v.  Monvier^ 
1  Atic.  611,  and  Wyrme  v.  Brnk^s^  5  East,  514,  being  distinct  authorities 
to  that  efiect.  But  it  was  contended  that  such  promise  to  accept  or  pay, 
not  being  on  the  face  of  the  bill,  must,  in  order  to  bind  the  party  making 
it,  be  communicated  to  some  party  to  the  bill,  or  to  the  holder,  or  to 
some  agent  for  such  party  or  holder ;  and  that  in  rtiis  case,  no  such  com- 
munication  was  made  to  Balfour  until  after  (he  manager  of  the  bank  had 
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withdrawn  the  promise  to  accept,  with  the  asaent  of  the  party  to  whom 
that  promise  had  been  given.  On  the  other  hand,  it  was  contended  that 
Baker  was  not  a  stranger  to  the  bills,  but  a  person  who,  having  adopted 
the  act  of  the  drawers,  was  in  the  same  position  as  if  he  had  drawn  them 
himself:  and,  it  having  been  suggested  that  the  bills  were  drawn  in  pur^ 
suance  of  authority  previously  given,  the  case  stood  over,  in  order  Uiat,* 
if  such  were  the  fact,  it  might  be  stated  accordin^y.  Since  the  end  of 
last  term  the  special  ease  has  been  amended,  and  it  now  appears  that  a 
*591  ^''  ^Magnus  (acting  under  a  general  authority  from  Baker)  di<» 
rected  the  plaintiffs  to  purchase  the  corn  for  the  price  of  which 
the  bills  were  drawn,  and  also  that  the  bills  were  drawn  by  the  direction 
of  Magnus^  acting  as  agent  for  Baker.(a)  The  promise  t&  accept  was 
therefore  given  to  the  party  by  whose  direction  and  on  whose  account 
the  bills  were  drawn  :  and  in  Jf^'airKe  v.  Herring  it  was  held  that  such  a 
promise,  given  by  the  drawee  to  the  party  by  whose  direction  a  bill  waa 
drawn,  operated  as  an  acceptance^  and  enured  to  the  benefit  of  the  en* 
dorsee,  to  whom  the  bill  had  been  previously  endorsed.  In  the  present 
case  it  appears  to  us^  that,  when  Baker,  by  whose  directions  and  for 
whose  account  the  bills  were  drawn,  obtained  from  the  defendants  the 
written  promise  to  accept,  that  amounted  to  an  a^cceptance,  and  enured 
to  the  benefit  of  the  drawers ;  and  that  Baker  could  not  afterwards  can- 
cel that  acceptance,  or  release  the  defendants  from  their-  engagement,  bj 
consenting  to  the  countermand,  as  it  ils  called^  by  Trew,  on  the  12th  cf 
August. 

We  are,  therefore,  of  opinion  that  the  issue  on  the  acceptance  was 
properly  found  for  the  plaintifis,  and  that  the  postea  must  be  delivered 
to  them. 

Postea  to  the  plaintifis. 

a)  The  e&ct  of  the  amendiaent  {mpra,  4fi,  46)  seems  to  bave  been,  to  ihow  distinct^ 
tiiat  Baker  origindOy  aatborized  the  plaintifis  to  draw  the  two  bills  in  qoestion  apon  the  oom- 
ptny ;  whereas,  in  the  absence  of  soch  amendment,  it  might  be  open  to  the  defendants  to  ooii> 
tend  Uiat  a  contemporwneoutiy  existing  authority  was  not  distinctly  shown.  Still,  as  Baker,  by 
his  letter  of  1 0th  August,  aniij  46,  adcpttd  the  act  of  the  {daintiffii  in  drawing  upon  the  com- 
pany, which  act  tras  done  ^projfeuetUy  on  aocoimt  of  Baker,  (see  WUson  ▼.  Tumman,  6  M.  db 
G.  ^36,)  it  would  rather  appear  that  the  ratihabition  would  have  been  sufficient,  though  no 
eontemporeneously  existing  authority  had  been  shown. 
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In  assumpsit  upon  ftitides  of  agreement,  and  a  memorandum  of  the  same  date,  endoraod  thereoi^ 
varying  the  term%  the  consideration  for  the  defendants'  promise  was  alleged  to  be  the  making 
of  the  articles  and  memorandum,  and  the  undertaking  by  the  plaintifis  that  they  would  per- 
form every  thing  in  the  articles  and  memorandum  contained  on  their  part  to  be  peffoiliied. 
To  prove  the  promise,  and  that  it  was  made  upon  the  consideration  alleged,  the  plaintUls 
offered  in  evidence  the  part  of  the  articles  in  their  custody,  signed  by  the  defendants,  with 
the  meraonmdum  on  the  back  thereof  signed  by  the  derk  of  the  company,  and  by  the  tgeat 
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of  die  defendants.  Both  these  were  duly  stamped ;  bat  the  signatures  of  some  of  flie  do- 
fiendants  to  the  articles  being  attested  by  a  witness  whose  absence  was  not  accounted  for,  it 
was  objected  that  the  articles  were  not  admissible ;  and  they  were  accordingly  rejected.  Tbe 
phinti,ffii  then  cidled  for  the  part  of  the  attieles  and  memorandum  which  was  in  the  possea- 
aion  of  the  defendants,  as  well  to  prore  the  consideration  stated  in  the  declaration  as  to  meet 
the  above  objection.  The  articles  were  stamped,  but  the  memorandum  was  not;  on  which 
ground  it  was  objected  to  on  the  part  of  Uie  defendants,  and  rejected  >— 
Sembkt  that  the  evidence  was  properly  zejectedi 

Assumpsit  apon  articles  of  agreement  (not  under  seal)  entered  into  bjthe 
clerk  of  the  Fishmongers'  Company,  on  their  behalf,  with  the  defendants. 
.  The  first  count  of  the  declaration  stated  that  before  and  at  the  time  of 
the  making  and  entering  into  tHe  articles  of  agreement  in  that  count  men- 
tioned and  set  forth,  a  petition  had  been  presented  to  the  House  of  Com- 
mons, and  was  then  pending,  at  the  instance  and  on  behalf  of  the  defend* 
«Bts,  for  leare  to  bring  into  the  House  of  Commons  a  bill  for  draining, 
embanking,  and  reclaiming  certain  slob  or  waste  lands  in  Lough  Swilly 
and  Lough  Foyle,  in  the  counties  of  Donegal  and  Londonderry,  in  Ire- 
land :  that  the  plaintiffs,  before  and  until  and  at  the  time  of  the  making 
of  the  said  articles,  had  opposed  and  were  then  opposing  and  objected 
to  the  bringing  in  and  passing  of  such  bill :  that  one  Robert  OgUby  at 
tlu>se  times  also  objected  to  and  opposed  the  introduction  of  the  same 
bill,  separately  and  *apart  from  the  plaintifis  and  on  his  own  behalf :  pg^ 
that,  on  the  Itth  of  Marcir,  1838,  by  certain  articles  of  agreement 
in  writing  then  made  and  entered  into  by  and  between  T.  D.  Towse,  for 
and  on  behalf  of  the  plaintifis,  of  the  first  part ;  T.  G.  Kensit,  for  and 
on  bdialf  of  Ogilby,  of  the  second  part;  and  the  defendants  of 'the  third 
part ;  aftec  recitii^  that  a  petition  had  then  lately  been  presented  to  the 
House  of  Commons,  at  the  instance  and  on  behalf  of  the  defendants,  for 
leare  to  bring  in  a  bill  for  draining,  embanking,  and  reclaiming  the  slob 
or  waste  land  in  Lough  SwiUy  and  Lough  Foyle,  in  the  said  counties  of 
Donegal  and  Londonderry,  (being  the  petition  thereinbefore  mentioned,) 
and  that  certain  proceedings  had  been  thereupon  had,  and  that  the  plain* 
tifis  and  Ogilby  were  then  respectively  seised,  possessed  of,  or  otherwise 
entitled  to,  certain  lands  abutting  upon  or  adjacent  to  certain  parts  of 
the  said  slob  or  waste  land  in  Lough  Foyle  aforesaid,  and  in  respect  of 
such  land  then  were,  or  claimed  to  be,  entitled  to  the  said  slob  or  waste 
land  adjacent  thereto,  and  to  certain  rights  and  privileges  in,  over;  and 
upon  die  same ;  and  also  reciting  that  the  plaintifls  and  Ogilby  then  oIk 
jected  to  the  said  intended  bill,  and  the  powers  and  authorities  thereby 
sought  to  be  obtained,  as  injurious  to  their  said  respective  rights,  and 
had,  by  ^eir  agents,  opposed  the  proceedings  necessary  for  the  introduc-- 
tion  thereof  into  parliament  (being  tbe  said  opposition  by  the  plaintifls 
and  Ogilby  respectively  thereinbefore  mentioned,)  it  was,  by  the  said 
articles,  for  the  purpose  of  preventing  the  expense  of  further  opposition* 
to  the  said  intended  bill,  and  for  settling  and  adjusting  the  rights  of  the- 
plaintiffs  and  Ogilby  respectively  to  the  said  slob  or  waste  land  so  sought 
to  be  reclaimed,  mutually  agreed  by  and  between  the  said  parties  to  the 
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said  agreement,  and  they  did  thereby  mutually  agree,  each  with  the 
*621     ^^^^  ^^^  other  of  them,  in  manner  ^following,  that  is  to  say,  that 

the  plaintifis  and  Ogilby  should  respectively  withdraw  all  opposi* 
tion  to  the  further  progress  of  the  bill  to  be  brought  into  parliament  and 
promoted  by  the  defendants,  for  draining,  embanking,  and  reclaiming 
the  said  slob  or  wa$te  land  in  Jiougfa  Foyle  aforesaid ;  that  the  several 
powers  and  authorities  to  be  granted  by  the  said  bill,  and  the  several 
clauses,  provisos,  and  restrictions  and  stipulations  therein  to  be  contained, 
should  be  agreed  upon  and  settled  by  and  between  the  solicitors  of  the 
said  parties  to  the  said  a^eement,  before  any  proceedings  should  take 
place  thereupon  in  committee  of  either  house  of  parliament,  to  the  inteM, 
and  with  the  object,  that  the  said  bill  might  be  as  perfect  and  beneficial 
for  the  interest  of  all  the  said  parties  in  the  reclamation  of  the  said  slob 
or  waste  land  as  it  could  be  made ;  and  that^  if,  in  framing  and  perfect- 
ing the  said  bill,  any  difference  or  dispute  should  arise  between  the  said 
parties,  or  any  of  them,  in  regard  to  any  clause,  matter,  or  thing  which 
any  of  the  said  parties  might  desire  to  insert  or  to  have'  omitted  in  the 
said  bill,  such  difference  or  dispute  should  be  referred  forthwith  to  Mr. 
Brodie,  for  his  opinion  and  determination,  which  should  be  final  and 
conclusive  on  the  said  parties;  that  the  plaintiff  and  Ogilby  respectively 
should,  by  petition  or  otherwise,  at  the  expense  of  the  defendants,  use 
all  reasonable  means  and  endeavours  to  promote  the  progress  of  the  said 
bill,  and  procure  an  act  of  parliament  to  pass  thereupon ;  that  such  part 
of  the  said  slob  or  waste  land  as  was  opposite  to  the  plaintiffs'  estate, 
bounded  by  the  canal  on  the  one  nde  and  by  Mr.  Maxwell's  property  on 
the  other,  and  extending  to  the  site  of  the  proposed  embankment)  as 
laid  down  in  Mr.  McNeill's  plan,  diould  be  allotted  and  given  to  the 
plaintiffs ;  that  a  proportion  equal  to  one*tenth  part  of  the  whole  of  the 
slob  or  waste  land,  opposite  to  the  fix)ntage  of  the  lands  of  Ogilby,  which 
«go-i    should  be  *reclaimed  under  the  powers  of  the  intended  act,  should 

be  allotted  and  given  to  Ogilby,  such  proportion  of  the  said  slob 
or  v^aste  land  to  be  part  of  the  slob  opposite  such  frontage  as  aforesaid, 
and  to  be  selected  by  Ogilby  and  the  defendants,  with  ^ue  regard  to  the 
convenience  and  interest  of  Ogilby,  so  far  as  the  same  could  be  accom* 
plisbed  consistently  with  an  arrangement  for  the  cession  of  further  por- 
tions of  the  said  slob,  entered  into  by  the  defendant  Dimsdale,  with  cer- 
tain other  persons,  it  being  understood  that  such  arrangement  was  not  to 
affect  or  prejudice  any  right  of  Ogilby;  that  such  respective  allotments 
or  proportions  should  be  absolutely  reserved  in  the  said  intended  act,  to 
the  plaintifis  and  their  successors,  and  to  Ogilby  and  his  heirs,  respec* 
tively,  free  and  indemnified  of,  and  from,  and  against  all  costs,  charges, 
and  expenses  attending  the  embanking,  draining,  and  reclaiming  of  the 
said  slob,  or  any  other  charge,  stipulation,  restriction,  or  condition  w|iat» 
soever :  and  the  defendants  did  also,  in  and  by  the  said  articles,  under- 
take and  agree  that  they  would,  on  the  passing  of  the  said  intended  act, 


1  Manning,  Granger,  &  Scott.  63 

pay  to  the  plaintifis  the  sum  of  1000/.,  and  that  the  defendants  should 
and  would  pay  all  costs  and  expenses  of,  and  attendant  upon,  the  appli- 
cation for  and  obtaining  the  said  act :  and,  lastly,  it  was  in  and  by  the 
said  articles  agreed,  by  and  on  the  part  of  the  plaintifis  and  the  said  Ogilby, 
that  the  aforesaid  proportions  or  allotments  of  the  said  slob  or  waste  land, 
when  reclaimed,  which,  should  be  allotted  to  them  respectively  as  afore- 
said, should  be  received  and  taken  by  them  respectively,  in  full  of  all 
rights  and  claims  of  the  plaintifis  and  Ogilby  respectively,  or  any  of  their 
Teq>ective  tenants  claiming  from  or  under  them  or  him,  in  respect  of  the 
said  slob  or  waste  land,  and  that  the  plaintifi*s  and  Ogilby  respectively 
would  protect  and  indemnify  the  defendants  from  and  against  any  right 
or  claim  derived  from  and  under  the  plaintifis  and  Ogilby  "^respec-  r«^ 
tirely,  which  should  or  might  be  made  by  any  of  their  said  tenants 
respectively  in,  to,  or  upon  the  said  slob  or  waisfte  land,  or  any  part  thereof, 
except  as  to  any  contract  or  engagement  which  might  have  been  there- 
tofore entered  into  by  the  defendants,  or  any  of  them,  with  the  said  tenants 
respectively,  or  any  of  them  in  respect  thereof:  that,  after  the  making  of  the 
said  articles,  to  wit,  on  the  said  17th  of  March^  1838,  by  a  certain  memoran* 
dum  then  endorsed  on  the  said  articles  of  agreement,  by  and  with  the  con- 
sent and  approbation  of  all  the  said  parties  to  the  said  articles,  and  then 
signed  by  one  J.  M.  Pearce  as  die  solicitor  and  agent  of  the  defendants,  it 
was  and  is  declared  to  be  understood  between  the  said  parties  to  the  said 
articles  of  agreement,  that  the  plaintifis  and  the  said  Ogilby  were  only  seve- 
rally, and  not  jointly,  held  and  bound  for  the  frilfilment  of  the  said  agree- 
ment on  their  own  respective  parts,  but  not  for  each  other ;  and  that  the 
sum  of  1000/.,  so  in  the  said  articles  mentioned  to  be  paid  to  the  plaintifis, 
was  for  certain  costs  and  expenses  which  they  the  plaintifis  had  been  put  to 
during  the  then  present  year,  partly  in  a  certain  survey  made  by  Mr. 
McNeill,  and  for  his  plans  and  valuations;  which  surveys,  plans,  and 
valuations  the  defendants  were  to  have  the  benefit  of,  but  that  they  were 
to  be  forthwith  returned  to  the  plaintifis  if  the  said  sum  of  1000/.  should 
not  be  duly  paid  as  mentioned  in  the  said  articles ;  and  it  was  also 
thereby  agreed  that  the  said  agreement  for  withdrawing  the  opposition 
and  facilitating  the  bill,  as  in  ^e  said  articles  mentioned,  should  only 
be  and  remain  in  force  for  the  then  present  session  of  parliament,  1837 
— 1838.  Averment :  that  the  said  articles  of  agreement,  and  the  said 
memorandum  so  endorsed  thereon  as  aforesaid,  having  been  so  made  as 
aforesaid,  afterwards,  to  wit,  on  the  said  1 7th  of  March,  in  the  year  last  afore- 
said, in  consideration  thereof,  and  of  the  premises  ^aforesaid,  and  r^^g 
in  consideration  that  the  plaintifis  toould  then  observe,  perform, 
fulfil,  and  keep  all  things  in  the  said  articles  and  memorandum  contained 
on  their  part  and  behalf  to  be  observed,  &c.,  the  defendants  promised 
the  plaintifis  that  they,  the  defendants,  would  observe,  &c.,  all  things  in 
the  said  articles  and  memorandum -contained,  on  their  part  and  behalf 
to  be  observed,  &c.,  so  far  as  concerned  the  interest  of  the  plaintiffs : 
VOL.  1.  7  E 
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that  the  plaintilfs,  on  the  faith  of,  and  in  pursuance  of,  the  tenns  of  the 
said  articles  and  memorandum,  afterwards,  to  wit,  &c.,  delivered  to 
the  defendants  the  surveys,  plans,  and  valuation  in  the  memorandum 
mentioned,  being  of  the  value  of  1000/. ;  that  the  plaintiff's  opposition  to 
the  bill  was  ^thdrawn ;  that  the  bill  was  brought  into  parliament ;  that 
its  provisions  were  discussed  between  the  parties ;  that  differences  arose 
between  them,  which  were  referred  to  Mr.  Brodie,  by  whom  the  bill 
was  settled ;  that  the  plaintiffs  used  all  reasonable  means  and  en- 
deavours to  promote  the  bill,  withdrew  their  opposition  to  its  progress, 
and  presented  a  petition  in  its  favour ;  that  Ogilby  also  withdrew  his 
opposition  to  die  bill,  and  used  aU  reasonable  means  and  endeavours  to 
promote  its  progress ;  that  the  plaintiffs  incurred  costs,  at  the  request  of 
the  defendants,  to  the  amount  of  1200/.;  that  the  biH  passed,  with 
divers  alterations  not  assented  to  by  the  plaintifis,  or  referred  to  Mr. 
Brodie ;  and  that  the  plaintifis  and  Ogilby  had  been  at  all  times  ready  and 
willing  to  receive  their  respective  allotments,  and  to  indemnify  the 
defendants  from  claims  by  tenants,  &c.,  as  in  the  articles  of  agreement 
mentioned.  The  declaration  then  assigned  for  breaches,  first,  the  insertion 
by  the  defendants  in  the  bill,  of  divers  powers  and  authorities,  and  divers 
clauses,  provisoes,  restrictions,  and  stipulations,  not  agreed  upon  and  sub- 
mitted to  Mr.  Brodie ;  secondly,  that  such  last^mentioned  powers  and  au* 
»gg1  thorities,  &c.,  were  not  in  '^accordance  with,  but  contrary  to,  the  true 
^  intent  and  meaning  of  the  agreement,  whereby  the  plaintifis  were  de- 
prived of  the  stipulated  reservation  of  the  reclaimed  waste ;  thirdly,  non- 
payment of  the  1000/.  as  agreed;  fourthly,  not  returning  the  survey,  plans, 
and  valuation ;  fifthly,  non-payment  of  the  costs  incurred  by  the  plaintiflb. 

The  declaration  also  contained  a  count  upon  an  account  stated. 

The  defendants,  who  severed  in  pleading,' pleaded  various  pleas,  to 
some  of  which,  or  to  the  subsequent  pleadings,  the  plaintifis  demurred, 
and  obtained  judgment  or  leave  to  amend.(a) 

The  only  pleas  that  ultimatdly  became  material  upon  the  present  occa- 
sion were — non  assumpsit,  and  a  plea  tiiat  the  promise  of  the  defendant^ 
in  the  first  count  mentioned  was  not  made  for  the  consideration  in  the 
«ame  count  mentioned,  and  there  was  not  any  good  or  valuable  con- 
sideration whatsoever  for  tiie  making  of  the  promise  in  the  said  first  count 
mentioned.  The  plaintifis  joined  issue  upon  the  former  and  traversed  the 
latter  of  these  pleas ;  upon  which  trav^^  issue  was  joined. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  last  Easter  term.  In  order  to  prove  the  affirmative  of  the  two  issues 
above  mentioned,  the  plaintiffs  called  upon  the  defendants  to  produce 
(on  notice)  the  part  of  the  agreement  and  memorandum  in  their  posses- 
sion. They  were  accordingly  produced,  both  being  signed  by  Towse, 
on  behalf  of  the  Fishmongers'  Company,  and  by  Kensit,  on  behalf  of 
Ogilby.  The  agreement  was  stamped ;  but  the  memorandum  endorsed 
(a)  See  6  Mann.  &  Gr.  131,  6  Scott,  N.  R.  66, 112, 117. 
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thereon  was  not  stamped ;  whereupon  it  was  objected  on  the  part  of  the 
defendants  that  the  last-mentioned  ^document  was  inadmissible.  p«g^ 
On  the  part  of  the  plaintiffs  it  was  submitted  that  the  whole,  sub-  '* 
stantiallyi  constituted  but  one  agreement,  and  was  therefore  covered  by 
the  stamp  upon  the  face  of  it :  it  was  also  insisted  that  it  did  not  appear 
that  the  subject  of  the  agreement,  at  the  time  of  its  exeeuUcn^  was  of  the 
Talue  of  20/.,  the  value  depending  upon  the  contingency  of  the  bill  pass* 
ing.     His  lordship,  howeter,  thought  otherwise. 

The  plaintifis  then  tendered  in  evidence  the  part  of  the  agreement 
which  was  in  their  own  possession,  and  which  was  signed  by  the  seven 
defendants,  with  the  memorandum  on  the  back  signed,  by  Towse,  on 
behalf  of  the  plaintifis,  by  Kensit,  as  the  agent  of  Ogilby,  and  by  Pearce, 
»  as  solicitor  to  the  within-named  parties  of  the  third  part."  Tlie  agree- 
ment and  memorandum  were  both  stamped :  but  the  signature  to  the: 
agreement  by  the  several  defendants  being  attested  by  different  witnesses, 
and  the  witness  who  attested  the  signatures  of  three  of  the  defendants, 
viz.  Booth,  Stedman,  and  Edge,  not  being  called,  and  his  absence  not 
being  accounted  for,  it  was  objected  on  behalf  of  the  defendants  that  this 
part  of  the  agreement  could  not  be  read.  On  the  part  of  the  plaintifib  it 
was  insisted,  (assuming  Pearce  to  have  been  duly  constituted  the  agent 
of  all  the  defendants,  which  the  Lord  Chief  Justice  thought  sufficiently 
established,)  that  the  signature  of  the  memorandum  by  him  dispensed 
with  proof  of  the  due  execution  of  the  agreement ;  and  IMert&n  v.  Aoitns, 
1  Ad.  &  E.  423,  was  cited. 

It  was  further  insisted  on  behalf  of  the  defendants,  that  the  considera- 
tion for  the  agreement  on  their  part  was  not  proved,  inasmuch  as  it  did 
not  appear  that  the  agreement  was  executed  by  the  company  under  their 
common  seal,  or  that  Towse,  their  agent,  was  authorized  under  seal  to 
execute  it  for  them ;  and  that  the  subsequent  ^ratification  by  deed-  p«g^ 
poll  under  the  corporate  seal  (which  was  stated  in  the  replication  '- 
to  one  of  the  pleas,  but  which  was  after  the  alleged  breach)  could  not 
avail :  Savmderson  ^.  Griffiths,  5  B.  &.  C.  909,  8  D.  &  R.  643. 

The  learned  judge  ruled  that  the  objection  to  the  reception  of  the  arti«^ 
cles  produced  from  the  plaintifis'  custody,  and  of  the  memorandum  pro- 
duced from  that  of  the  defendants,  was  valid,  and  declined  to  receive 
them :  and,  the  jury  having,  at  the  request  of  his  lordship,  assessed  the 
damages  the  plaintiffs  had  sustained  by  the  breach  of  the  agreement,  at 
1^.,  the  learned  judge  directed  a  verdict  to  be  entered  for  the  defendants 
on  the  two  issues  above  mentioned,  with  liberty  to  the  plaintifis  to  move 
to  enter  the  verdict  for  Is.,  if  the  court  should  be  of  opinion  that  the 
articles,  or  the  memorandum,  had  been  improperly  rejected. 

The  plaintiffs'  counsel  insisted,  that,  upon  the  true  construction  of  the 
articles  and  memorandum,  they  were  entitled  to  a  verdict  for  the  1000^ 
as  liquidated  damages ;  but  in  this  view  of  the  case  die  learned  judge 
did  not  acquiesce. 
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Channellf  Seijt,  in  Easter  term  last,  accordmgly  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiffs  for  Is.,  or  for  1000/.,  or  for  a  new 
trial.  He  cited  Jfash  v.  Tltmer^  1  Esp.  N.  P.  C.  217,  Britigloe  v.  Good^ 
5(w,  5  N.  C.  738,  8  Scott,  71,  and  Uttertan  v.  Bobins,  1  Ad.  &  E.  423, 
to  show,  that,  inasmuch'Bs  the  memorandum  endorsed  on  the  articles 
admitted  the  due  execution  of  the  agreement,  the  plaintiffs  were  not 
bound  to  prove  it  in  the  ordinary  way  ;  and  also  Smartle  d,  JVetoport  v. 
WiUiams,  1  Salk.  280,  and  Bradshaw  v.  BenmU^  1  M.  &  Rob.  143,  to 
*691  ^^^^  ^^  ^^  plaintifis  were  relieved  from  the  necessity  of  proving 
^  *the  execution  of  the  articles  and  memorandum  produced  on 
notice  by  the  defendants,  inasmuch  as  the  latter  claimed  an  interest  under 
them.  He  fiirther  submitted  that  no  stamp  was  necessary  upon  the  memo- 
randum, the  articles  which  it  referred  to  and  incorporated  being  duly 
stamped :  for  this  he  cited  Peate  v.  JKckeuy  1  C,  M.  &  R.  422,  5  Tyrwh. 
116,  3  Dowl.  P.  C.  171.  And  as  to  entering  a  verdict  for  1000/.,  he 
inristed  that,  the  declaration  assigning  for  breach  the  non-payment  of 
that  sum,  and  there  being  no  plea  alleging  payment  thereof,  the  plaintifis 
were  entitled  to  a  verdict  for  the  1000/.  as  stipulated  damages. 

Talfaurdf  Serjt.,  (with  whom  was  J.  W.  Smithy)  showed  cause  on 
behalf  of  the  defendant  Dimsdale.  He  submitted — first,  that  the  signing 
of  the  memorandum  by  Pearce,  assuming  him  to  have  been  duly  autho- 
rized to  sign  it  for  all  the  defendants,  did  not  dispense  with  the  necessity 
of  calling  the  subscribing  witness  ta  prove  the  execution  of  the  agree- 
ment ;  Call  V.  JDunningy  &  Esp.  N.  P.  C.  16, 4  East,  63,  ^bbot  y.  Plumber 
1  Dougl.  216 ;  the  admission  not  being  made  for  the  purpose  of  the 
cause,  and  the  agreement  not  being  set  up  by  the  defendants  as  parties 
claiming  an  interest  under  it — ^secondly,  that  inasmuch  as  the  memoran- 
dum materially  varied  the  terms  of  the  agreement,  the  former  required  a 
stamp ;  Reed  v.  Deere^  7  B.  &  C.  261,  2  0.  &  P.  624. 

Murphy  J  Serjt.,  for  the  defendant  Robertson,  as  to  the  necessity  of 
calling  the  subscribing  witness,  referred  to  Stark.  Evid.  2d  edit.  p.  371 ; 
ITie  Kmg  v.  Tlie  Mabitanis  of  Harringworthy  4  M.  &  Selw.  350 ;  the 
observation  of  Bayley,  on  Smartle  d.  JVewport  v.  Williams^  in  Tinkkr  v. 
4,_.  Walpoky  14  East,  230 ;  Bacon's  Abridgment,  Evidence  (F. ) ;  StaUerie 
^  V,  ""Pooley,  6  M.  &  W.  664;{a)  WWicms  v.  Sills,  2  Campb.  619; 
Qilidty.  AbbM,  1  Ad.  &  E.  783,  3  N.  &  P.  24;  Collins  v.  Bayntun, 
1  Q.  B.  117,  4  P.  &  D.  634. 

As  to  the  stamp,  he  cited  Reed  v.  Deere,  7  B.  &  C.  261. 

Byles,  Serjt.,  for  the  defendant  Staines,  also  submitted  that  the  case 
was  not  within  any  exception  to  the  rule  which  requires  proof  of  a  writ- 
ten instrument  by  calling  the  attesting  witness ;  citing  Hato/dms  v.  Shef^ 
many  3  C.  &  P.  469;  Comyn's  Digest,  FaU  (A  2.);  Litt.  §  374 ;  Co. 
Litt.  231  a :  and  that  there  was  no  consideration  for  the  promise  alleged 
in  the  declaration ;  Saunderson  v.  GriffilhSy  6  B.  &  C.  909, 8  D.  &  R.  643. 

(a)  And  see  BdkeU  ▼.  BUncowt,  3  M.  &  O.  119;  Howards.  Smilh,  lb.  264. 
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Hu^Anarchy  for  the  defendant  WhLskin,  submitted,  first,  that  the  plain- 
tifis  had  failed  in  proving  the  consideration  upon  which  the  alleged 
promise  of  the  defendants  was  founded;  secondly,  that  the  plaintifis 
were  bound  to  call  the  attesting  witness — citing  Doe  dem.  Sykes  v.  Dwrrir 
ford^  2  M.  &  Selw.  62;  Cbi/j^  v.  iSg/fon,  2  East,  183 ;  Barnes  v.  TVom- 
fowskyj  7  T.  R.  265 ;  and  Gordon  v.  Secretan^  8  East,  548 ;  thirdly,  that 
the  signature  of  the  memorandum  by  Pearce  did  not  amount  to  an 
admission  of  the  execution  of  the  agreement  so  as  to  dispense  with  proof 
thereof  in  the  ordinary  way ;  fourthly,  that  the  memorandum  required  a 
stamp,  Bamtbottom  v.  Morthfj  2  M.  &  Selw.  445 ;  fifthly,  that,  assuming 
the  agreement  and  memorandum  to  have  been  both  properly  in  evidence^ 
they  did  not  sustain  the  promise  alleged  in  the  declaration,  which  was  a 
promise  founded  upon  an  executory  consideration  only — Com.  Dig., 
JSdion  ypon  the  Case  (F  6.);  Bampston  and  *Bowmer^8  case,  |.«^. 
3  Leon.  98 ;  1  Stark.  Evid.  2d  edit.  p.  405 ;  Hopldns  V.  Logan^    ^ 

5  M.  &W.  241 ;  .OntrcBn  v.  Chace,  15Esi8t,209;  DiUeyr.PoUuUj  2Str. 
923;  Ferrer  v.  Ot;en,  7  B.  &C.  427, 1  Mann.  &R.  222;BiddeU  v.  Dowse^ 

6  B.  &  C.  255,  9  D.  &  R.  404. 

Charniellj  Serjt.,  (with  whom  was  BovUy)  in  support  of  the  rule.  The 
plaintifis  were  entitled  to  treat  the  memorandum  as  a  new  contract, 
incorporating,  by  reference,  the  original  agreement ;  and  therefore  form^ 
proof  was  dispensed  with,  more  especially  as  the  defendants  took  an 
interest  under  it ;  JVash  v.  Tiimer,  1  Esp.  N.  P.  C  217 ;  Bringloe  v. 
Goodsanj  5  N.  C.  738,  8  Scott,  71 ;  Bradshaw  v.  Bennett,  1  M.  &  Rob. 
143;  Uttertany.  BMns,  1  Ad.  &E.  423;  BeU  v.  C/u^ftor,  1  Car.  &  K. 
162;  Doe  dim.  Tffndale  v.  Hendng,  6  B.  &  G.  28,  9  D«  &  R.  15.  He 
further  insisted  that  the  memorandum  did  not  require  a  new  stamp,  its 
object  being  merely  to  carry  into  effect  the  substantial  intentions  of  the 
parties  as  imperfectly  expressed  in  the  original  agreement;  Pede  v. 
Dichen^  1  C,  M.  &  R.  422,  5  Tyrwh.  116,  3  Dowl.  P.  C.  171 ;  and  that 
the  1000/.  mentioned  in  the  articles  and  memorandum  was  not  a  penalty, 
but  liquidated  damages,  the  defendants  having  contracted  to  pay  that 
specific  sum  for  a  specific  object.  [As  to  this  latter  point  it  was  insisted 
fior  the  defendants  that  no  leave  was  reserved  to  the  plaintifis  to  move  to 
enter  the  verdict  for  1000/.,  and  that  had  it  been  a^ed  at  the  trial  the 
defendants  would  not  have  assented  to  such  a  reservation.] 

Cur.  adv.  vuU. 

TiHDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  cause 
went  down  to  trial  upon  the  several  ^questions  of  fact  raised  by  r^f^a 
the  pleadings  on  the  part  of  the  respective  defendants,  amongst 
which  one  issue  was  upon  the  plea  of  non  assumpsit,  and  another  upon  a 
plea  denying  that  the  promise  was  made  upon  the  consideration  alleged 
in  the  special  count.  The  consideration  of  that  promise  was  stated  to 
be  the  making  of  the  articles  of  agreement  on  the  17th  of  March,  1838, 
and  the  memorandum  endorsed  thereon  of  the  same  date,  and  the  under- 
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txidng  by  the  plaintifis  that  they  would  perform  every  thing  in  Ae  arti- 
cles and  memorandum  contained  on  their  part  and  behalf  to  be  per* 
formed.  And,  as  the  whole  question  before  us  turns  upon  the  evidence 
offered  as  to-  those  issues,  and  the  finding  of  the  juiy  thereon,  it  will  be 
unnecessary  to  advert  to  any  other  questions  raised  on  the  record. 

The  plaintiff  in  order  to  prove  the  affirmative  of  the  two  issues  above 
referred  to,  first  tendered  in  evidence  the  part  of  the  agreement  of  the 
17th  of  March,  1838,  which  was  in  their  own  possession,  and  was  signed 
by  the  seven  defendants,  and  which  had  also  the  memorandum  on  the 
back,  signed  by  Towse,  the  cleik  of  the  Fishmongers'  CSompany,  by 
Kensit,  the  agent  of  Ogilby,  and  by  Pearce,  «  as  solicitor  to  the  within* 
named  parties  of  the  third  part."  Both  the  articles  and  memorandum  so 
tendered  in  evidence  were  stamped :  but,  as  it  appeared  that  the  signa* 
ture  of  the  articles  by  the  several  defendants  was  attested  by  different 
witnesses,  and  the  witness  who  attested  the  signature  by  the  defendants 
Booth,  Stedman,  and  Edge  was  not  produced,  and  his  absence  was  not 
accounted  for,  the  objection  was  taken  that  thai  part  of  the  agreement 
could  not  be  received  in  evidence. 

The  plaintifis  then  called  for  the  part  of  the  same  articles  and  memo- 
randum which  was  in  the  possession  of  the  defendants,  as  well  for  the 
purpose  of  proving  the  consideration  stated  in  the  declaration,  as  also 
*731  ^^'  ^^  ^purpose  of  meeting  the  objection  raised  against  the  admis- 
sibility of  the  former  part  o!  the  agreement.  The  defendants 
accordingly  produced  the  part  in  their  possession,  such  part  c^  the  arti- 
cles being  signed  by  Towse,  on  behalf  of  the  Fishmongers'  CSompany^ 
and  by  Kensit,  on  behalf  of  Ogilby,  the  parties  to  the  articles  of  the  first 
and  second  part,  and  memorsmdum  being  signed  by  the  same  parties, 
Towse  and  Kensit.  But,  with  respect  to  this  part  of  the  articles  and 
memorandum,  it  appeared,  that,  although  the  articles  were  stamped,  the 
memorandum  was  not  The  objection,  therefore,  taken  against  the 
admissibility  of  this  document  was,  that  the  memorandum  had  no  stamp. 

After  argument  at  the  trial,  the  Chief  Justice  held  the  objeotion  to  be 
valid ;  and  the  verdict  upon  these  two  issues  was  thereupon  found  for 
the  defendants,  with  liberty  to  the  plaintifis  to  move  to  enter  the  verdict 
for  themselves  if  the  court  should  think  the  rejection  of  this  evidence 
was  wrong :  and,  at  the  same  time,  the  Chief  Justice  requested  the  jury 
(with  the  consent  of  the  parties)  to  find  what  damages  the  plaintiffs 
would  have  sustained  by  the  breach  of  this  agreement,  supposing  the 
plaintifis  entitled  to  recover ;  when  the  jury  found  the  sum  of  one  shiUing 
only.  But,  as  the  plaintiffs  contend  they  are  entitled,  upon  the  proper 
construction  of  the  agreement,  to  the  sum  of  1000/.  as  damages  ascer> 
tained  by  the  articles  of  agreement  and  memorandum,  the  cause  must, 
in  any  point  of  view,  go  down  to  a  new  trial ;  for,  the  defendants  insist 
that  there  was  no  understanding  on  their  part  that  the  rule  should  em- 
power the  court  to  enter  any  verdict  for  the  plaintifis  except  for  the 
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Bominal  damages  of  one  skUUng;  and  that  they  should  never  have 
assented  to  such  a^  construction  of  the  agreement  as  that  the  1000/.  was 
the  stipulated  amount  of  the  damages  between  the  parties,  *but,    ^^^ . 
on  the  eontraij,  would  have  tendered  a  bill  of  exceptions  to  such    '' 
direction,  if  any  such  had  been  given. 

The  only  question,  therefore,  is,  upon  what  terms  the  new  trial  should 
be  had.  If  the  cause  went  to  a  new  trial  simply  on  the  ground  of  the 
improper  rejection  of  evidence,  the  plaintifls  would  undoubtedly  have 
been  entitled  to  such  new  trial  without  payment  of  costs ;  but  the  plain- 
tifls have  a  further  object  in  obtaining  a  new  trial,  namely,  the  object  of 
increasing  the  damages  beyond  the  nominal  sum  at  which  the  jury  have 
assessed  them:  and,  even  supposing  the  verdict  to  have  been  properly 
found  for  the  defendants,  the  plaintifls  would  still  ask  for  a  new  trial,  in 
order  that  they  might  remove  the  difficulty  which, had  occurred  on  the 
former  occasion,  by  procuring  the  proper  stamp,  on  the  memorandum, 
and  by  accounting  for  the  absence  of  the  attesting  witness. 

We  do  not,  therdbre,  feel  ouiselves  called  upon  to  give  any  opinion 
upon  the  points  which  have  been  argued  before  us,  which,  so  far  as  can 
be  foreseen,  will  not  occur  on  the  second  occasion,  or,  if  they  should 
occur,  may  be  made  the  ground  of  a  bill  of  exceptions :  and,  looking  at 
the  case  as  one  in  which  the  new  taial  is  granted  substantially  for  the 
benefit  of  the  plaintifls^  to  enable  them  to  increase  the  damages,  we 
think  the  justice  of  the  case  requires  that  tber^  should  be  a  new  trial  on 
payment  of  costs  by  the  pkuatifis^  Rule  absolute  accordingly. 


•PONTIFEX  and  Another  v.  WILKINSON.  [ns 

Tli0  pliriiitifit  dedand  in  awninpiBt  upon  a  eontnct^  by  whidi  diey  were  to  maimfactnre  and 
fix  ooii4>lel6  fin-  tfaa  defeodant  a  eertain  copper,  dec  neoeaaary  for  the  fitting  ap  of  a  brew- 
howB,  aocoidtDg  to  a  apecjficatioo,  for  a  eertain  price,  and  the  defendant  wac  to  permit  the 
plainfift  to  pot  ap  the  work  and  paj  fir  the  Mme  on  the  delivery  and  fixing  jxp  thereof; 
aaaigning  aa  a  breach  that  the  defendant  wookl  not  permit  the  (daintiffii  further  to  proceed 
with,  and  to  complete  the  woit,  bat  diacbarged  them  therefrom.  Upon  the  trial  of  an  iaeoe 
on  ttie  readineai  of  the  plamtiffii  to  manufiitftuve  and  complete  the  copper,  dec,  it  wae  kft  to 
the  jury  to  aay,  npon  the  CTidenoe,  which  party  waa  in  firalt  in  occaaicning  the  contract  not 
to  be  carried  into  efiect : — BMld,  no  miadixedion. 

AssuMPsrr.  The  first  count  in  the  declaration  stated,  that  on  the  7th 
of  July,  1842,  in  consideration  that  the  plaintifis,  at  the  request  of  the 
defendant,  had  then  agreed  with,  and  promised,  the  defendant  to  manu- 
lacture  and  make  of  the  best  materials  and  best  workmanship,  and  fix 
complete,  exclusiye  of  any  bricklayers'  and  carpenters'  work,  for  hnn 
certain  goods  and  chattels  named  and  specified  in  a  certain  specification 
or  estimate,  that  is  to  say,  &c.,  [setting  out  a  special  contract  for  the 
fittings  up  and  uteAsils  necessary  for  a  brewhouse,]  at  and  for  a  certain ' 
price  or  «iiu,  to  wit,  the  sum  of  535/.  lOs.,  and  to  deliver  the  same  to 
him,  and  fiz.the  isw^e  for  him,  when  oonipleted  as  aforesaid,  the  defend- 
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ant  promised  the  plaintifis  to  pennit  and  sufier  them  to  perform  and 
complete  the  said  work  on  the  terms  aforesaid,  and  also  to  accept  the 
said  goods  and  chattels  of  the  plaintifis  when  so  manufactured,  made, 
and  fixed  as  aforesaid,  and  pay  for  the  same  the  price  aforesaid  on  the 
delivering  and  fixing  thereof:  Averment,  that,  dthough  the  plaintifis, 
confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  on  the 
day  and  year  aforesaid,  commence,  and  in  part  manufacture  the  said 
goods  and  chattels  on  die  terms  aforesaid,  and  had  always  been  ready 
and  willing,  and  still  were  ready  and  willing,  to  manufacture  and  com- 
«75i     pl^^^  ^^  whole  of  the  said  goods  and  chattels,  and  fix  the  *same 

when  completed,  upon  the  said  terms ;  whereof  the  defendant,  on 
&c.,  last  aforesaid,  had  notice ;  yet  the  defendant,  on,  &c.,  last  aforesaid, 
did  not  nor  would  not  sufi*er  or  permit  the  plaintifis  further  to  proceed 
with,  or  complete,  the  manufacture  of  the  said  goods  and  chattels,  but, 
on  the  contrary,  wholly  refused  so  to  do,  and  afterwards,  on,  &c.,  last 
aforesaid,  wrongfully  and  absolutely  discharged  the  plaintifis  bom  pro- 
ceeding with  and  completing  the  manufacture  of  the  residue  thereof;  by 
means  whereof  they,  the  plaintifis,  had  lost  and  been  deprived  of  divers 
great  gains  and  profits  which  would  o&erwise  have  arisen  and  accrued 
to  them  firom  the  completion  and  fixing  of  the  said  goods  and  chattels ; 
and  the  price  and  value  of  the  work  by  them  so  done,  and  of  the  work 
to  be  by  them  completed,  were  unpaid  and  unsatisfied,  and  the  said  part- 
completed  woiks  had  become  and  were  of  no  value  and  wholly  lost  to 
the  plaintifis,  &g.  The  declaration  also  contained  counts  for  goods  sold 
and  delivered,  for  goods  bargained  and  sold,  for  work  and  labour,  and 
upon  an  account  stated. 

The.  defendant  pleaded,  first,  non  assumpsit ;  secondly,  to  the  first 
count,  that  the  plaintifis  were  not  ready  or  willing  to  manufacture  and 
complete  the  whole  of  the  sidd  goods  and  chattels  in  that  count  men- 
tioned, and  to  fix  the  same  when  completed  upon  the  said  terms,  in 
manner  and  form  as  the  plaintifis  had  in  the  said  first  count  alleged ;  thirdly, 
to  the  first  county  that  he  did  sufier  and  permit  the  plaintifis  to  proceed 
with  and  complete  the  manufacture  of  the  said  goods  and  chattels,  and 
did  not  discharge  the  plaintifils  firom  proceeding  with  or  completing  the 
manufacture  6f  the  residue  thereof,  or  any  part  thereof,  for  the  defendant, 
modo  et  form& ;  fourthly,  to  the  first  count,  that,  after  the  making  of  the 
said  contract  and  promise  by  the  plaintifis  and  the  defendants  respectively 
in  that  count  mentioned,  and  before  any  breach  thereof  by  the  defendant, 
«^iyi    to  wit,  *on  the  12th  of  August,  1842,  it  was  mutually  agreed  by 

the  plaintifis  and  the  defendant  that  neither  of  them  sliould  there- 
after perform  the  said  contract  or  promise  on  their  respective  parts,  and 
that  the  same  should  be  respectively  then  waived,  abandoned,  and  re- 
scinded, and  that  the  plaintifis  and  defendants  should  be  then  respect- 
ively discharged,  and  they  then  respectively  discharged  each  other 
firom  performing  the  said  contract  and  promise,  and  the  said  contract 
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And  promise  were  then,  in  pursuance  of  the  last-mentioned  agreement, 
respectively  waived,  abandoned,  and  wholly  rescinded  by  the  plaintiffs 
and  defendant  respectively — verificationr 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  replied  de 
injuria  to  the  fourth,  whereupon  issue  was  joined. 

By  their  particulars  of  demand  the  plaintiffs  claimed  535/.  10^.  in  re- 
elect of  the  contract  referred  to  idl  the  first  count  of  the  declaration ; 
25/.  «  for  preparing  and  copying  the  drawings,  of  the  machinery  and 
plant  in  the  first  count  mentioned,  and  for  making  a  duplicate  thereof 
for  the  defendant,  and  at  his  request,  and  which  drawingps  were  prepared 
for  use  in  or  about  the  month  of  July,  1842,  and  were  then  delivered  to  the 
defendant  ;^^  and  18/.  11^.  6e/.  for  certain  gun-metal  cocks,  levers,  gauges, 
&c.,  supplied  by  the  plaintiffs  to  the  defendant. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  adjourned  sittings 
in  London  after  Michaelmas  term,  1843.  The  plaintiffs  were  copper- 
founders  and  vat  and  backmakers,  carrying  on  business  in  Shoe  Lane ; 
the  defendant  was  an  ironmonger,  whose  place  of  business  was  in  the 
Quadrant,  Regent  Street.  In  June,  1842,  the  defendant,  having  received 
an  order  to  fit  up  a  breweiy  at  Wimpole  Hall,  the  seat  of  the  Elarl  of 
Hardwieke,  applied  to  the  plaintiffs  for  an  estimate  ibr  a  copper,  vats, 
and  other  suitable  fittings.  After  several  '^communications  on  the  r^^^ 
subject,  the  defendant  on  the  24th  of  June  wrpte  to  the  plaintiffs  ^ 
as  follows : 

<«  T.  WiDdnson's  compliments  to  Messrs.  Pontifex  &  Wood,  and  begs 
to  enclose  them  an  outline  of  his  idea  of  the  sizes  that  will  do  for  the 
brewery  in  question ;  but  which  be  submits  to  their  superior  judgment, 
and  will  call  in  the  morning,  9B  arranged,  to  see  what  they  have  done  in 
it  previously  to  the  estimate  being  gone  into.  [Here  followed  a  particular 
enumeration  of  the  articles  required,  to  be  <  guarantied  to  be  kept  in 
repair  firee  of  expense  for  twelve  months  after  its  completion.']  So  that 
all  and  every  expense  must  be  included  in  the  estimate,  whether  speci- 
fied or  not,  (including  a  hand  mashing  machine ;)  so  that  you  are  to 
consider  that  you  are  to  find  every  thing,  except  the  bricklayers'  work, 
carpenters'  work,  and  the  necessary  labour  requisite  in  removing  heavy 
articles  to  fix  them  in  their  proper  situations,  which  will  place  you  in  the 
same  situation  only  as  Mr.  Wilkinson  is  bound. 

«  N.  B.  JVb  extras  whatever  will  be  allowed,'*^ 

In  reply  to  this  note,  the  plaintiffs,  on  the  7th  of  July,  wrote  as  follows : 

«<A  dome  and  pan  copper  fitted  up  with  chimney  and  valves,  &c., 
[here  followed  a  particular  enumeration  and  description  of  all  the  articles 
required,]  men's  coach-hire  and  time  travelling,  carriage  of  the  whole 
to  the  job^^en's  diet  and  lodging. 

<«  The  whole  of  the  above,  fitted  up  with  the  best  material  of  each 
different  sort,  and  with  the  best  workmanship,  and  fixed  complete,  ex- 
clusive of  any  bricklayers'  or  carpenters'  work,  will  come  to  535/.  10«. 

VOL.  I. —  8 


78  PoNTiFEX  V.  Wilkinson.  H.  T.  1845. 

We  also  agree  to  repair  any  defect  that  may  be  found  in  the  worionan- 
ship  when  die  whole  is  set  to  woik^  and  also  to  do  any  repairs  that  may 
•7QT    be  required  for  twelve  •months  from  the  time  of  being  finished, 

-'  provided  such  repairs  are  required  in  the  fair  wear  and  tear  of  the 
utensils,  cocks,  pipes,  pumps,  &c. ;  but  we  do  not  hold  ourselves  re- 
sponsible, in  any  way,  for  any  repairs  that  may  be  necessary  to  any  part 
of  the  plant  caused  by  negligence,  accident,  wilful  neglect^  or  otherwise 
than  fair  wear  and  tear." 

On  the  following  day  the  defendant  wrote  to  the  plaintiffs  as  follows  >^ 

« I  have  been  confined  to  my  room  since  I  saw  you,  or  you  would 
have  had  the  orders  for  the  fittings  of  the  brewhouse  earlier.  I  beg  you 
will  put  &e  copper  immediately  under  hand ;  and  it  must  be  delivered 
at  Wimpole  in  three  weeks  or  a  montii,  as  the  building  is  to  be  covered 
in  by  the  end  of  July.  The  other  part  should  be  ready  by  the  middle 
of  August.  I  trust  you  will  do  all  in  your  power  to  meet  these  arrange- 
ments. I  must  say  the  price  is  more  dian  I  expected,  when  I  draw  the 
comparison  with  the  other  house  I  spoke  of,  inasmuch  as  there  is  less 
pipe,  and  one  pump  less,  and  various  other  things.  I  really  think  you 
should  make  it  the  500/.  to  cover  all,  as  I  must  make  the  party  a  com* 
pliment  of  at  least  10/. ;  and  the  same  sum  I  have  paid  for  tlie  plans 
you  saw.  Be  good  enough  to  let  me  hear  from  you  upon  this  subject ; 
and  let  me  have  the  other  set  of  plans  as  early  as  you  conveniently  can." 

On  the  19th  of  July,  the  defendant  wrote  to  a  person  in  the  employ 
of  the  plaintifls  as  follows : — 

« I  trust  you  are  getting  on  with  the  copper,  as  they  are  pushing  me 
daily.  Will  you  oblige  me  with  a  line  when  it  will  be  ready,  and  I  will 
then  direct  the  carrier  to  call  for  it.  Yo\i  must  also  get  on  with  the  bada 
and  other  things  fast ;  for  I  find  that  the  wiiole  thing  must  be  completed 
*801  ^  ™^^*^  earlier  than  I  expected.  Peihaps  •you  will  send  me  a 
-*  note  when  they  will  also  be  ready.  The  set  of  drawings  for  my 
use  I  have  not  yet  received ;  also  plan  for  setting  the  copper,  at  your 
early  convenience. 

<(  P.  S.  Be  good  enough  to  remind  Mr.  Pontifex  to  send  me  an  answer 
to  my  last  note." 

To  this  letter  the  plaintifls  replied  on  the  21«t  :-— 

«  We  put  the  whole  of  the  work  in  hand  as  soon  as  the  order  airived ; 
but  we  fear  we  shall  not  be  able  to  complete  it  as  soon  as  you  name. 
We  will,  however,  do  all  in  our  power  to  meet  your  wishes,  so  that  the 
quality  of  the  woik  is  not  injured.  We  shall  be  most  happy  to  make  a 
deduction  firom  the  amount  of  contract,  if  we  find,  when  the  job  is  com- 
pleted, that  we  can  do  so.  The  whole  of  the  articles  are  put  down  as 
low  as  possible ;  but  in  fixing  we  are  obliged  to  allow  a  certain  latitude; 
therefore  it  will  much  depend  on  what  assistance  we  get  on  the  spot : 
and  whatever  our  estimate  of  the  eiq>ense  of  fixing  exceeds  the  costs^ 
we  shall  be  happy  to  give  you  the  benefit  of." 
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The  order  for  the  goods  which  formed  the  subject  of  the  second  count, 
was  contained  in  a  letter  of  the  1st  of  August,  describing  them,  and  re- 
questing that  they  might  be  sent  as  sooa  as  possible,  ««with  a  note  when 
the  copper  will  be  ready,  and  also  the  plans,  which  T.  W.  has  not  yet 
receired." 

On  the  12th  of  August  the  plaintifis  addressed  the  following  letter  to 
the  defendant : — 

« E.  &  W.  Pontifex  &  Wood  present  their  compliments,  and  beg  to 
acquaint  Mr.  Wilkinson  that  the  dome  of  the  copper  haying  cracked  in 
the  working,  they  cannot  proceed  further  with  it  till  they  get  a  dome, 
and  that  it  will  be  ten  days  before  it  is  ready.  In  the  mean  time  it  will 
be  advisable  to  make  a  £nal  arrangement  as  to  the  payment.  Mr.  Wil- 
kinson said  he  would  pay  *as  he  received  the  money.  This  will  |.«g. 
be  perfectly  satis&etoiy,  if  he  will  give  an  order  on  Lord  Hard-  ** 
wicke's  steward  for  the  amount." 

It  appeared,  that,  in  consequence  of  this  note,  some  personal  com- 
munication took  place  between  the  parties,  which  ended  in  the  defend- 
ant's giving  the  plaintifis  a  reference  as  to  his  responsibility :  and  on  the 
15th  of  August  the  plaintifis  wrote — «  We  have  made  the  inquiry  where 
you  referred  to ;  and  it  is  not  so  satisfactory  as  to  justify  us  in  giving 
you  credit  for  such  an  amount  without  some  security ;"  and  again  on 
the  19th,  <«  I  will  call  on  you  any  time  you  appoint  next  week,  although 
I  cannot  see  what  use  it  will  be,  unless  you  are  prepared  to  give  some 
security.  We  have  made  inquiries  of  the  parties  you  have  referred  us 
to,  and  they  were  so  guarded  and  reserved  in  what  they  stated,  that  the 
reference  cannot  be  considered  as  at  all  satisfactory.  We  are  not 
desirous  to  drive  you  (as  you  seem  to  think)  into  a  comer:  we  are 
desirous,  on  the  contzvy,  to  do  all  we  can  for  your  accommodation 
consistent  with  our  own  security,  which  you  very  fairly  admitted  we 
were  bound  to  look  to." 

On  the  25th,  the  defendant,  in  a  letter  addressed  to  the  plaintifis, 
expostulated  with  them  upon  what  he  called  «  an  attempt  to  make  an 
inroad  upon  his  credit  and  standing  in  society  as  a  tradesman ;"  to 
which  the  plaintifis  replied  as  follows : — 

« In  the  position  in  which  things  were  when  I  saw  you  last,  as  men 
of  business  we  could  not  be  satisfied  with  any  thing  short  of  security. 
Being  extremely  desirous  to  ascertain  the  truth,  we  have  been,  and  are, 
making  other  inquiries.  We  shall  be  most  happy  if  the  result  will  alter 
our  views.  When  we  have  completed  them  we  will  communicate  with 
you,  and  will  endeavour  that  the  delay  shall  be  as  diort  as  possible." 

^On  the  sam&  day  the  defendant  referred  the  plaintifis  to  a  firm    p^^^^ 
at  Birmingham  with  which  he  had  extensive  dealings;  and  on  the 
26th,  he  received  from  the  plaintifis  the  following : — 

<<  Since  my  letter  of  yesterday  we  have  made  the  inquiries  referred  to, 
which,  we  regret,  confirm  our  impressions  as  to  the  necessity  of  a  security. 
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We  had  hoped  that  the  result  would  have  been  different.  Notwithstand- 
ing  our  desire  to  give  a  favourable  interpretation  to  our  information,  yet, 
as  prudent  and  cautious  men  of  business,  we  cannot,  looking  at  all  the 
circumstances,  come  to  any  other  conclusion.  We  must,  therefore,  beg 
the  favour  of  your  providing  for  us  the  required  security,  or  giving  us 
an  order  for  payment  upon  the  steward  of  the  Earl  of  Hardwicke,  or 
obtaining  the  promise  of  the  architect  to  give  us  an  order  for  payment 
of  our  account." 

The  defendant,  in  a  letter  of  the  29th  of  August,  declined  to  give 
security  or  an  order  as  required,  and  insisted  upon  the  plaintiffs  giving 
up  the  order  or  finishing  it  at  once,  as  he  could  not  allow  it  to  go  oh 
unless  they  gave  an  imdertaking  to  deliver  and  fix  the  whole  in  one 
month  firom  that  time ;  and  also  intimating  diat  <cthe  cocks,  &c.  (ordered 
on  the  1st)  not  being  sent  in  time,  he  must  decline  taking  them,  as  he 
had  got  them  elsewhere."  The  plaintifis'  answer  to  this  letter  was  as 
follows : — 

"  We  assure  you  we  extremely  regret  the  position  we  are  in  with  you. 
With  every  disposition  'to  maintam  the  kindly  fiselings  with  which  we 
commenced,  we  find  that,  as  men  of  business,  we  are  unable  to  pursue 
any  other  than  the  plan  we  have  proposed  to  you  for  security.  We 
should  propose  to  take  the  payment  you  would  receive,  but  that  you 
should  contrive  some  means  by  which  we  may  be  assured  that  the  money 
*831  ^'^  ^^^  *^^^  ^^^  hands.  We  are  aware  that  this  is  only  another 
mode  of  asking  security ;  but  we  wish  to  leave  the  mode  to  your- 
self by  which  we  may  be  made  secure.  If  you  were  in  our  position, 
you  would  at  once  perceive  that  we  are  only  doing  tiiat  which  you  your- 
self would  do.     The  cocks  are  nearly  ready." 

On  the  following  day,  viz.  the  30th  of  August,  the  defendant's  attorney 
wrote  to  the  plaintifis  as  follows : — 

"  My  client,  Mr.  Wilkinson,  of  the  Quadrant,  Regent  Street,  has  sent 
me  a  contract  entered  into  by  you  with  him,  and  some  correspondence 
relating  thereto.  In  ignorance  of  the  plan  upon  which  your  firm  con- 
ducts its  business,  it  does  appear  to  me  that  your  course  of  conduct  in 
this  matter  savours  of  Injustice,  if  not  of  vexatious  and  untradesman-like 
conduct. 

"I  am  of  course  open  to  your  version  of  the  story;  but,  as  at  present 
instructed,  I  find  a  contract  anxiously  sought  for  and  entered  into  by  you 
for  the  supplying  certain  work  to  Mr.  Wilkinson.  This  contract  is  dated 
the  7th  of  July.  On  the  21st  you  write  the  work  is  in  progress  of  com- 
pletion, and  on  the  12th  of  August  Mr.  Wilkinson  is  for  the  first  time 
called  upon  to  satisfy  you  of  his  responsibility.  Surely,  it  became  you 
to  be  less  tardy  in  taking  this  new  ground.  However,  he  refers  you  to 
a  respectable  house,  from  which  you  receive  assurances  which  would 
have  been  satisfactory,  but  for  reasons  in  no  way  affecting  my  client. 
Mr.  W.  then  refers  you  to  a  very  substantial  firm  at  Birmingham,  with 
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whom  he  has  long  transacted  business.  You  decline  to  apply.  Mr. 
Steely  a  veiy  respectable  man,  then  takes  the  trauble  to  call  on  you ; 
and,  from  his  statement,  it  appears  you  have  conceived  some  opinion 
prejudicial  to  Mr.  Wilkinson's  propriety  of  conduct :  and  I  therefore 
call  upon  you,  as  respectable  men,  in  common  justice,  to  allow  him  an 
opportunity  to  remove  these  ^impressions.  I  must  require  this  r^yg. 
independently  of  any  existing  difference  between  you." 

In  reply  to  this  letter  the  plaintifis  intimated,  on  the  following  day, 
that  they  were  not  satisfied  with  the  reference  the  defendant  gave  them, 
and  therefore  required  some  security  « for  the  payment  of  their  goods 
hefcre  they  were  delivered.^^ 

On  the  31st  of  August,  the  defendant's  attorney  again  addressed  the 
plaintiffs  as  follows : — 

«  As  I  find  firom  the  tenor  of  your  reply  to  my  letter  that  we  shall  be 
unable  to  settle  this  matter,  I  have  no  alternative  but  to  advise  my  client 
to  insist  on  your  completion  of  your  contract,  if  he  considers  it  bene- 
ficial, as  I  consider  you  should  have  doubted  his  responsibility  before 
you  agreed  to  furnish  the  work." 

And  on  the  14th  of  September  he  again  addressed  them  as  follows  :— 

« I  communicated  your  condition  for  performance  of  the  work  on  ac- 
count of  Mr.  Wilkinson,  to  him ;  and,  although  I  still  contend  that  it 
was  quite  out  of  your  power  to  maintain  the  position  you  assumed,  we 
have  considered  it  more  advisable  to  dispense  with  your  assistance  in 
the  matter.  I  accordingly  beg  to  return  your  plans.  You  will  oblige 
me  by  giving  any  plans  you  have  belonging  to  Mr.  Wilkinson  to  the 
bearer." 

To  this  the  plaintifis  replied  on  the  same  day : — <<  Although  Mr.  Wil- 
kinson may  consider  it  more  desirable  to  dispense  with  our  assistance  in 
the  supply  of  the  goods  he  has  ordered,  we  shall  not  submit  to  the  loss 
of  making  the  various  articles,  and  having  them  thrown  on  our  hands, 
which,  we  suppose,  is  what  you  mean  by  the  above  observation.  As 
soon  as  finished,  we  shall  require  payment  for  them ;  and  you  will  con- 
sider this  as  a  notice  to  that  effect." 

*And  on  the  16th  of  September  the  defendant  received  firom  the  r«gg 
plaintifis'  attorneys  the  following  notice : — 

u  We  are  desired  by  our  clients,  Messrs.  Pontifex,  of  Shoe  Lane,  to 
inform  you  that  the  copper,  mash-tun,  pipes,  and  cocks,  ordered  by  you, 
are  ready ;  and  that  the  other  things  are  proceeding  with  all  possible 
despatch.  The  copper,  mash-tun,  &c.,  will  be  delivered  upon  payment 
by  you  of  the  value,  accordmg  to  your  order :  and  they  desire  us  also 
to  say,  that,  whenever  you  shall  pay  for  the  remainder  of  the  things,  they 
will  also  be  prepared  to  fix  them.  In  case  payment  is  not  made  in  due 
course,  we  have  instructions  to  proceed  against  you." 

On  the  part  of  the  defendant  it  was  insisted,  that,  assuming  the  con- 
tract declared  on  .to  be  a  binding  contract  within  the  statute  of  frauds^ 
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the  fixing  the  work  was,  by  its  terms,  a  condition  precedent  to  the  plain- 
tiffs' right  to  demand  payment,  or  at  least  that  the  fixing  and  the  paj- 
m^it  were  to  be  simultaneous  acts; (a)  that,  upon  the  evidence,  it  was 
clear  that  the  plaintiffi  were  not  ready  and  willing  to  complete  and  fix, 
as  alleged  in  the  first  count ;  and  that  it  was  their  default  alone  that  pre^ 
vented  the  contract  firom  being  carried  into  efiect.  It  was  further  sub- 
mitted, that  there  was>  no  complete  contract  to  satisfy  the  statute,  that 
which  was  relied  on,  as  the  contract,  being  silent  as  to  the  time  and 
mode  of  payment,  and  being  in  other  respects  not  a  final  agreement. 

With  respect  to  the  cocks,  &c.,  Ute  subject  of  the  demand  in  the 
second  count,  the  evidence  was,  that,  on  Ae  19th  of  September,  they 
were  sent  in  a  cart  to  the  defendant's  shop^  that  a  portion  of  them  were 
«gg-|  carried  in  *and  laid  on  the  floor,  but  that  the  drfendant  caused 
them  to  be  replaced  in  the  cart,  and  refused  to  receive  them.  As 
to  the  plans,  it  appeared  that  they  consisted  of  two  sets,  the  one  a  set 
of  working  plans  which  had  been  made  for  the  use  of  the  plaintifis,  the 
other  a  copy  for  the  defendant,  the  latter  only  hearing  been  delivered. 

For  the  defendant  it  was  urged,  that  there  was  no  delivery  or  appro* 
priation  or  acceptance  to  entitle  the  plaintifis  to  recover  either  on  the 
count  for  goods  sold  and  delivered,  or  goods  bargained  and  sold,  the 
price  of  the  cocks  or  of  the  plans,  and  that  those  articles  being  merely 
accessory  to  the  contract  alleged  in  the  first  count,  the  plaintifis  fiuHng 
to  establish  that  count,  failed  altogether. 

His  lordship  told  the  jury  that  the  question  for  their  consideration  upon 
the  first  count  was,  which  party  was  in  fault  in  occasioning  the  contract 
not  to  be  carried  into  effect ;  and  that,  if  they  thought  the  subsequent 
correspondence  between  the  parties  as  to  the  defendant's  responsibility, 
or  the  giving  of  security,  imported  into  the  contract  an  additional  term 
to  that  effect,  the  plaintifis  were  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  175/.  2s,  3 J. ; 
being  140/.  for  the  breach  of  the  special  contract ;  16/.  10s.  9d.  for  the 
plans ;  and  18/.  lis.  6d.  for  the  cocks,  &c. 

Bj/leSf  Seijt.,  in  Hilary  term  last,  pursuant  to  leave  reserved  to  him  at 
the  trial,  obtained  a  rule  nisi  to  reduce  the  damages  by  the  amount  of 
those  found  on  the  special  contract ;  or  for  a  new  trial  generally,  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against  evidence. 

Sir  T.  Wilde^  Serjt.,  (with  whom  was  Petersdo^^)  in  Easter  term, 
jpg^^  showed  cause.  The  contract  being  silent  *as  to  the  time  of  pay- 
ment, the  law  would  imply  that  the  goods  were  to  be  paid  for 
upon  being  completed  and  fixed,  just  as  the  law  will  imply  a  contract 
for  a  reasonable  time  where  the  parties  have  omitted  to  express  it; 
Acebal  v.  Levyj  10  Bingh.  376,  4  M.  &  Sc.  217 ;  Hoadly  v.  M^Laine, 
10  Bingh.  482,  4  M.  &  Sc.  340 ;  Elmore  v.  Kingscate,  6  B.  &  C.  683, 

(a)  It  IS  dilEcult  to  conceive  of  two  acts  as  timultaneoos,  one  of  which  (payment)  is  aao- 
aientaxy,  and  the  other  (fixing  the  articles)  continnous. 
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8  D.  &  IL  343.  [Cresswell,  J.,  referred  to  Ashcroft  ▼.  Marrin,  4  Mann. 
&  Gr.  450.]  Here,  before  the  arrival  of  the  time  for  the  completion  of 
die  contract,  viz.,  on  the  12th  of  August,  the  plaintifis  had  notice  from 
the  defendant  that  he  did  not  mean  to  paj  for  the  goods  on  delivery. 
The  defendant  had  then  broken  his  contract ;  and  from  that  time  the 
parties  were  acting  upon  an  imderstanding  that  the  defendant  was  not 
ready  to  pay  for  the  goods  upon  the  delivery  and  fixing  thereof.  [Cress- 
WELX«,  J.  Suppose  -the  defendant  had  expressly  said  he  would  not  pay 
for  the  goods  at  the  time  of  delivery,  .would  the  plaintiffs  have  been  en- 
titled to  maintain  an  action  against  him  for  not  allowing  them  to  fix  and 
ddiver  the  goods,  the  time  for  the  performance  of  the  defendant's  part 
of  the  contract  not  having  arrived  ?]  Substantially  they  would.  These 
articles,  it  is  to  be  observed,  are  not  such  as  the  plaintifis  could  take 
back  when  once  fixed.  [Cresswell,  J.  In  Hoadly  v.  M^Laine  the  ac* 
tion  was  for  not  accepting  the  carriage.  Tini>al,  C.  J.  That  would 
seem  to  have  been  the  proper  form  of  action  here.]  Where  the  delivery 
and  payment  are  to  be  simultaneous  acts,  and  the  buyer  gives  notice  that 
he  will  not  pay  for  the  goods  on  delivery,  the  seller  would  be  placed  in 
a  situation  of  extreme  peril  if  he  were  bound  to  deliver  the  goods  be^ 
fore  he  could  sue  the  buyer  for  his  breach  of  contract*  It  is  not  open  to 
the  defendant's  cotmsel  now  to  object  that  the  *Lord  Oiief  Justice,  r«gg 
in  his  direction  to  the  jury,  adopted  the  precise  mode  in  which 
the  question  was  stated  by  himself  in  addressing  the  jury.  With  respect 
to  the  cocks,  &c.,  the  order  for  them  was  quite  independent  of  the  spe- 
cial contract ;  and  the  evidence  d&owed  a  sufficient  ddivery  to  entitle  the 
plaintiffs  to  recover  their  value  as  for  goods  sold  and  delivered.  As  to 
the  plans,  the  defendant  could  not  have  been  siisled  by  the  statement  in 
the  particulars  that  they  had  been  dselivered  to  him.  He  must  have 
known  that  one  set  of  the  plans  was  neoesaurily  retained  by  the  plaintifis 
to  enable  them  to  do  the  work.  Partioithirs  of  demand  are  not  to  be 
eonstmed  with  the  same  strictness  as  special  pka8.(^) 

Bylesj  Serjt.,  in  mpport  of  his  rule.  In  the  absence  of  an  express 
contract  to  die  contrary,  the  fixing  of  the  work  and  &e  payment  of  the 
price  must  be  conteinponaieoas(&)  acts.  The  plamtiffs  having  refused 
to  perform  their  part  of  the  contnet  by  the  delivery  and  fixing  of  the 
articles,  their  right  to  call  upcm  the  defendamt  for  payment  nerer  attached. 
The  contract  being  in  writing,  nothing  that  passed  by  parol  could  be 
allowed  to  vary  it;  Goss  v.  Lcn-d  Migentj  5  B.  &  Ad.  SB,  2  N.  &  M.  28; 
Mankall  v.  L^^  6  M.  &  W.  109.  And  there  is  nothbg  in  the  corre- 
qK>ndence  that  ensned  between  the  parties  after  die  plaintifis  declined  to 
proceed  with  the  work  unless  security  were  given  for  the  payment  of  the 
{nice,  that  amounted  to  a  new  contract.  The  question  left  by  the  Lord 
Chief  Justice  to  the  jury  was  not  the  proper  one  to  be  subi&itted  to  them 
upon  the  recced  »§  firamed.  The  -real  question  was,  whether  the  piain^ 
(a)  See  Bnmk  ▼.  fiN^foiH  4  Tonnt.  190.  (6)  Vide  mrpi,  8G,  n.  a. 
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tiffs  had  performed  their  part  of  the  contract  so  as  to  be  entitled  to  call 
*891  ^P^^  ^^  defendant  to  perform  his.  And,  whatever  may  have 
•been  urged  before  the  jury,  such  was  not  the  meaning  of  the  de- 
fendant's counsel.  With  respect  to  the  cocks  and  other  small  articles, 
the  plaintifis  clearly  cannot  recover  the  price  of  them,  either  under  the 
count  for  goods  sold  and  delivered,  goods  bargained  and  sold,  or  work 
and  labour :  their  remedy,  if  under  the  circumstances  the  defendant  was 
not  justified  in  refusing  to  receive  them,  was  by  an  action  for  refusing  to 
accept  pursuant  to  his  contract:  Atkinson  v.  Belly  8  B.  &C.  277, 2 Mann. 
&  R.  292.  Then,  as  to  the  plans,  the  particulars  of  demand  charge  for 
the  whole  as  delivered  to  the  defendant :  whereas,  as  to  one  set,  it  was 
conceded  that  they  were  not,  and  never  were  intended  to  be,  delivered, 
but  were  made  for  the  plainti£&'  own  use.  [Tiin>AL,  C.  J.  If  the  plain- 
tiffs fail  to  recover  on  die  special  count  for  breach  of  the  contract,  I  do 
not  see  how  they  can  recover  for  the  working  plans,  which  would  not 
have  been  charged  for  had  the  work  been  completed  and  paid  for  ac- 
cording to  die  contract.]  These  plans  were  all  ancillary  to  the  contract; 
and,  the  contract  failing,  they  necessarily  fall  with  it.  Besides,  the  de- 
fendant's proposal  of  the  24th  of  June  expressly  provides  that  «no 
extras  whatever  will  be  allowed."  There  clearly,  then,  was  no  implied 
promise  on  the  defendant's  part  to  pay  for  any  of  the  plans. 

Cur.  ado.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  ques- 
tion in  this  case  has  been  raised  before  us  on  a  rule  obtained  by  the 
defendant,  either  to  reduce  the  damages  by  the  amount  of  those  found 
on  the  special  count,  that  is,  in  substance,  to  enter  a  verdict  for  the  de- 
fendant, on  that  count,  according  to  leave  given  at  the  trial,  or  for  a  new 
trial  generally  on  die  whole  of  the  cause  of  action. 
*901  *^^  declaration  contained  a  special  count  upon  a  contract  that 
the  plaintiiffs' should  manufacture  and  make,  and  fix  complete  (ex- 
cept bricklayers'  work,  &€.)  for  the  defendant,  a  certain  copper  and 
other  utensils  necessary  for  the  fitting  up  of  a  brewhouse,  according  to  a 
specification,  for  the  price  of  535/.  10«.,  and  that  the  defendant  should 
permit  the  plaintiffs  to  put  up  the  work,  and  should  pay  for  the  same  on 
the  delivery  and  fixing  up  of  the  woik :  and  the  breach  assigned  was, 
that  the  defendant  would  not  permit  the  plaintifis  further  to  proceed  with 
and  complete  the  work,  but  absolutely  discharged  them  firom  proceeding 
with  the  completion  thereof. 

There  were  counts  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  and  work  and  labour  and  materials;  which  general  counts 
applied  to  other  and  different  demands.  But,  as  the  jury  have  found 
their  verdict  for  the  plaintifis  as  to  the  whole  of  the  demand,  though  with 
separate  damages  upon  the  difierent  counts,  and  as  the  defendant  con- 
tends the  verdict  is  wrong  in  eveiy  part,  the  first  ground  upon  which  the 
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rule  was  granted  wiD  not  apply  to  this  state  of  the  case ;  but  the  real 
question  is,  whether  there  should  be  a  new  trial. 

The  case  was  argued  on  the  part  of  the  defendant  upon  the  ground 
of  misdirection  by  the  judge  at  the  trial.  The  questions  as  to  the  spe- 
cial count  which  arose  upon  the  pleadings  were,  in  point  of  form,  two ; 
first,  whether  the  plaintifis  were  ready  and  willing  to  manufacture  and 
complete  the  whole  of  the  goods,  and  to  fix  the  same  according  to  the 
tenns  of  the  contract ;  secondly,  whether  the  defendant  discharged  the 
plaintifls  from  proceeding  with  and  completing  the  manufacture  of  the 
said  goods ;  which  two  questions  amount,  in  reality,  to  no  more  than 
one,  viz.,  whether  the  non-completion  of  the  contract  proceeded  from 
the  ^wrongful  act  and  conduct  of  the  plaintifls  in  refusing  to  finish,  r^g.. 
or  of  the  defendant  in  not  permitting  them  to  finish  the  goods  ac-  ^ 
cording  to  the  terms  of  the  contract. 

The  mode  in  which  this  question  was  left  by  the  judge  to  the  jury  was 
this, — which  party  was  in  fault  in  occasioning  the  contract  not  to  be  car- 
ried into  effect?  And  we  see  no  objection,  in  point  of  law,  to  this  mode 
of  leaving  the  question  to  the  jury  under  the  evidence ;  the  more  es- 
pecially, as  the  defendant's  counsel,  in  his  reply  to  the  jury,  had  him- 
self stated  this  to  be  the  proper  question  for  their  consideration.  And  if 
in  commenting  on  the  evidence  given  at  the  trial  with  the  view  to  the 
explanation  of  the  meaning  of  this  question,  and  of  the  ground  of  deci- 
sion proper  for  the  jury,  the  judge  made  some  observations  which,  as  my 
brother  Byles  contended  before  us,  gave  a  difierent  sense  to  this  question 
than  what  he  himself  intended,  we  think  he  should  have  made  some  sug- 
gestion to  that  effect  at  the  time  for  the  consideration  of  the  judge,  and 
not  brought  such  objection  forward  now,  for  the  first  time,  before  us : 
and,  even  supposing  the  observatiox^  to  have  been  made  by  the  judge  in 
the  unqualified  manner  now  stated,  that  the  making  such  observations 
cannot  support  a  rule  for  a  new  trial  on  the  ground  of  misdirection,  where 
the  substantial  question  was,  in  fact,  left  for  the  consideration  of  the  jury. 

The  question,  however,  whether  the  plaintiffs  wrongfully  withdrew 
from  the  completion  of  the  work  on  their  part,  or  whether  they  were  dis- 
charged therefirom  by  the  conduct  of  the  defendant,  was  a  question  of 
fact,  depending  upon  the  construction  the  jur^  put,  as  well  upon  the  acts 
of  the  parties  as  upon  their  correspondence :  and,  upon  this  question  of 
fact,  we  are  not  satisfied  that  they  have  come  to  a  proper  conclusion,  or 
that  justice  can  be  done  between  the  parties  without  submitting  the  case 
to  another  trial.  And  we  therefore  give  the  *defendant  the  oppor-  r^gn 
tunity  of  having  the  question  re-»considered,  by  granting  a  new 
trial  upon  the  usual  terms. 

It  becomes,  therefore,  unnecessary  that  we  should,  at  present,  give 
any  opinion  upon  the  points  which  have  been  argued  with  respect  to  the 
other  counts  of  the  declaration. 

Rule  absolute  for  a  new  trial,  upon  payment  of  costs. 
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A  revenne  act  (3  d^  4  W.  4,  c  52,  s.  50)  directs  that  "  foreign  goods,  derelict,  jetsam,  flotsam, 
md  ureck,  brought  or  coming  into  the  United  Kingdom,  shall  be  subject  to  the  same  datiea 
as  goods  oi  the  like  kind  imported  into  the  United  Kingdom  lespectiTely,  are  subject  to; 
provided  that  all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due  thereon  shall  be 
delivered  over  to  the  lord  of  the  manor,  dec,  and  shall  be  deemed  to  be  unenumerated  goods, 
and  shall  be  liable  to  be  charged  with  duty  accordingly ;"  that  is,  5^.  per  cent  ad  valorem. 

Certain  unmanufactured  tobacco  had  been  imported  in  the  year  1835,  and  warehoused  in  the 
London  Docks.  In  March,  1836,  it  was,  with  the  permission  of  the  commissioners  of  the 
customs,  shipped  under  bond  for  Ireland.  In  the  course  of  the  voyage  the  ship,  having  re- 
ceived damage,  was  abandoned  and  driven  on  shore  where  she  remained  several  days,  when, 
the  cargo  having  been  landed,  the  vessel  was  got  off,  and  though  consderably  damaged,  was  after- 
wards repaired  by  parties  to  whom  she  was  sold: — Held,  that  the  tobacco  was  not  "  wreck" 
within  the  meaning  of  the  statute. 

Case.   The  declaration  stated  that  the  plaintiff,  on  the  10th  of  August, 
1836,  was  the  owner,  and  lawfully  entitled  to  the  possession,  of  certain 
goods,  that  is  to  say,  twenty-five  hogsheads  of  tobacco,  three  bags  of  to- 
bacco, and  two  mats  of  tobacco,  of  great  value,  to  wit,  of  the  value  of 
10,000/.,  and  which  tobacco  was  then  in  a  certain  warehouse  subject  to 
the  payment  of  the  duties  of  customs  thereon  to  his  late  Majesty  King 
William  the  Fourth,  and  subject  also  to  the  control  and  direction  of  the 
defendant,  he  then  being  the  collector  of  the  customs  at  the  port  of  Lon- 
don: that  the  plaintiff,  on  the  day  and  year  aforesaid,  produced  and  ten^ 
•9^1     ^^^^^  *^^  offered  to  the  defendant,  he  then  being  *the  collector 
of  the  said  customs  as  aforesaid  |  a  bill  of  the  entry  of  the  said 
goods,  written  and  arranged  in  the  manner  and  form,  and  expressing 
and  containing  therein  the  several  matters  and  particulars,  required  by 
the  statute  in  such  case  made  and  provided  to  be  expressed  and  contained 
therein,  and  by  the  collector  of  the  customs  in  that  behalf:  and  then 
offered  to  pay  down  to  the  defendant,  he  being  such  collector  as  afore- 
said, and  the  proper  officer  to  receive  the  same  in  that  behalf,  the  sum  of 
261/.  Is.  6d,y  being  the  duties  of  customs  and  charges  which  were  pay- 
able upon  the  said  goods  which  were  so  mentioned  in  such  entry ;  and 
then  also  produced  and  tendered  and  offered  to  the  defendant  two  du- 
plicates of  the  said  bill,  and  ofiered  to   deliver  to  him  such  number 
of  the  said  duplicates  as  he  and  the  controller  of  the  customs  of  the 
said  port  of  London  required,  in  such  form  and  in  such  manner  as  by 
the  said  statute  and  by  the  said  collector  and  controller  was  directed  and 
required ;  and  then  requested  the  defendant  to  sign  such  bill,  in  order 
that  the  same  might  be  transmitted  to  the  proper  officer  or  person  in  that 
behalf,  as  the  warrant  for  the  delivery  of  the  said  goods,  and  to  enable 
the  plaintiff  to  receive  possession  of  the  same ;  and  then  also  requested 
and  required  the  defendant  that  he  should  cause  the  8aid  goods  to  be 
delivered  to  him  the  plaintiff;  whereupon  it  then  became  and  was  the 
duty  of  the  defendant  to  accept  and  receive  from  the  plaintiff  the  same 
duties  and  charges  aforesaid,  and  to  sign  the  said  bill,  and  to  enable  the 
plaintiff  to  make  use  of  the  same  for  the  purpo^  of  obtaining  the  deli* 
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Teiy  and  possession  of  the  said  goods,  and  to  cause  the  said  goods  to  be 
deliyered  to  the  plaintiff:  yet  the  defendant,  not  regarding  his  said  duty, 
did  not  nor  would,  when  the  said  duties  and  charges  as  aforesaid  were 
so  tendered  to  him  as  aforesaid,  receive  the  said  duties  and  •charges,  pg . 
or  any  part  thereof,  but  wholly  refused  so  to  do,  and  then  also 
wholly  refused  to  sign  the  said  bill,  although  requested  to  do  so  as  afore- 
said, and  then  also  wholly  refused  to  cause  the  said  goods  to  be  delivered 
to  the  plaintiff;  by  means  whereof  the  plaintiff  had  been  and  was  whoUy 
hindered  and  prevented^from  obtaining  the  delivery  and  possession  of  his 
said  goods,  and  was  also  put  to  great  trouble  and  inconvenience,  and 
also  to  great  charges  and  expenses,  to  wit,  the  sum  of  50/.,  in  and  about 
the  endeavouring  to  obtain  the  possession  and  delivery  of  the  said  goods ; 
and  the  plaintiff  was  thereby  also  hindered  and  prevented  from  selling 
and  disposing  of  the  said  goods  to  a  great  advantage,  as  he  should  and 
mi^t  have  done,  and  thereby  sustained  a  great  loss,  to  wit,  the  extent 
of  5000/. ;  and  was  thereby  also  deprived  of  great  gains  and  profits,  to 
wit,  to  the  extent  of  5000/.,  which  should  and  might  and  otherwise  would 
have  arisen  and  accrued  to  him  had  the  said  duties  and  charges  been 
received,  and  the  said  bill  signed,  and  the  defendant  caused  the  said 
goods  to  be  delivered  to  him  as  aforesaid. 

The  defendant  pleaded  not  guilty ;  and  a  special  verdict  was  found 
which  set  forth  the  following  facts : — 

The  tobacco  mentioned  in  the  declaration  was  unmanufactured  tobacco 
imported  in  different  ships  in  the  course  of  the  year  1835,  and  was  duly 
warehoused,  under  the  statute  in  that  behalf  made,  in  the  warehouses  of 
the  London  Docks ;  and  the  said  tobacco  was  not  the  produce  of,  or  im- 
ported from,  any  British  possession  in  America. 

In  March,  1836,  application  was  made  by  the  owner  of  the  tobacco,  to 
remove  it  from  the  warehouse  in  London,  where  it  then  was,  to  London- 
derry, in  Ireland,  under  the  provisions  of  the  warehousing  act ;  and  per- 
mission was  granted  upon  the  usual  course  being  •pursued;  and  ^^g^ 
afterwards,  upon  the  proper  documents  being  produced,  the  to- 
bacco was  delivered  out  of  the  London  Docks,  and  shipped  on  board 
the  Sarah  for  Londonderry. 

The  Sarah  sailed  from  London  with  the  tobacco  on  board  on  the  13th 
of  March,  1836,  and  in  the  course  of  her  voyage  to  Londonderry  arrived 
at  Torbay,  on  the  coast  of  Devon,  on  the  26th  of  March  in  that  year. 

On  Monday,  the  28th  of  March,  1836,  whilst  the  Sarah  was  at  anchor 
at  Torbay,  at  four  in  the  morning,  during  a  heavy  gale  of  wind,  a  vessel 
called  the  Charles  Grant  (which  had  previously  been  riding  at  about  two 
and  a  half  cables'  length  from  the  Sarah)  drove  foul  of  her,  and  carried 
away  both  her  chains,  her  bowsprit,  and  masts,  cathead,  stancheons,  bul- 
warks, and  covering  board ;  and  the  master  and  crew  of  the  Sarah,  sup- 
posing her  larboard  side  to  have  been  stove  in,  and  the  sea  making  a 
clear  breach  over  her,  with  great  difficulty  got  on  board  the  Charles 
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Grant  for  the  preservation  of  their  lives,  as  they  then  imagined  that  the 
Sarah  was  going  down. 

The  Sarah  drifted  away  towards  the  shore.  The  master  of  the  Sarah, 
at  daybreak  of  the  said  28th  of  March,  got  on  board  a  fishing  sloop,^ 
which  put  him  on  shore  about  eight  o'clock  in  the  morning,  when  he  im- 
mediately proceeded,  accompanied  by  the  agent  to  Lloyd's,  to  the  spot 
where  he  imagined  the  ship  had  gone  on  shore,  and  found  her  lying  on 
her  side  upon  the  rocks  at  Roundham  Head,  near  Paignton,  about  five 
miles  firom  Brixham ;  and  the  sea  was  then  making  a  complete  breach 
over  her.  On  their  arrival,  the  master  and  agent  found  the  coast-guard 
and  some  other  people  assembled  on  the  shore,  about  fifty  yards  from  the 
ship ;  but  the  day  being  a  stormy  one,  and  the  night  before  having  been 
very  stormy,  none  of  them  could  get  on  board  till  the  tide  fell. 
•961  *The  weather  having  become  more  moderate,  the  master  of  the 
Sarah,  together  with  the  said  agent,  succeeded  in  getting  on  board 
her  about  half-past  ten  o^clock  in  the  morning  of  the  same  Monday,  and 
found  her  fidl  of  water. 

Some  parties  fi*om  salvage  vessels  had  previously  obtained  possession 
of  her,  and  they,  together  with  the  master  and  the  said  agent,  afterwards 
succeeded  in  saving  twenty-five  hogsheads,  three  bags,  and  two  mats  of 
tobacco,  being  the  tobacco  in  question  in  this  action.  The  ship  was  in 
great  danger ;  and  it  was  a  veiy  difficult  job  to  get  her  off  the  rocks, 
from  twenty  to  thirty  men  being  employed  for  that  purpose  fi'om  the  said 
Monday  until  tfie  Friday  following.  In  order  to  get  her  off,  it  was 
necessaiy  to  take  out  her  cargo  ;  and,  unless  that  had  been  done,  both 
ship  and  cargo  would  have  perished.  The  tobacco  in  question  was  ac- 
cordingly taken  out  of  heron  the  Wednesday  after  she  so  got  on  shore,  which 
was  as  soon  as  the  master  and  agent  and  other  people  employed  could 
do  it. 

When  the  tobacco  was  so  taken  out  of  the  ship,  aU  her  masts  were 
gone;  she  was  bilged,  and  had  a  hole  in  her  bottom,  and  there  was  a 
great  deal  of  water  in  her.  Within  a  month  afterwi^rds  she  was  sold  by 
auction  on  behalf  and  by  authority  of  the  owners,  for  the  sum  of  310/. , 
having  before  and  at  the  time  of  the  accident  been  worth  900/.  She 
was  then  repaired,  and  subsequently  employed  by  the  purchasers,  and  is 
still  a  British  registered  vessel,  resorting  to  Brixham,  where  she  was  two 
months  ago. 

The  tobacco  thus  saved  was  placed  in  the  hands  of  certain  qfficers  of 

the  customs  at  Torbay  by  the  salvers,  and  was  forwarded  by  the  said 

officers  to  London,  and  lodged  in  the  St.  Katherine's  Docks,  in  London. 

#Q«-|     The  tobacco,  after  it  *was  so  lodged  in  the  St.  Katherine's  Docks, 

was  sold  by  the  owners  thereof  to  the  plaintiff. 

The  tobacco  was  entered  by  the  parties,  as  "  wreck  tobacco,  ex  Squid ;" 
but,  in  the  books  of  the  officers  of  the  customs,  it  stands,  as  <«  tobacco 
by  the  Squid,  Slade,  Dartmouth." 
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The  tobacco  sustained  considerable  damage  by  its  having  been  im- 
meised  in  sea  water ;  and  the  weight  of  it,  when  landed  from  the  Squid, 
was  very  much  greater  than  when  shipped  on  board  the  Sarah. 

In  order  to  determine  the  value  of  the  tobacco  in  its  damaged  state, 
it  was,  previously  to  the  tender  hereinafter  mentioned,  put  up  for  sale  by 
public  auction  by  the  plaintiff,  as  duty  paid,  and  was  bought  in  at  such 
sale,  inasmuch  as  the  price  then  offered  for  the  tobacco  was  less  than  the 
amount  of  the  duty  of  3s.  per  pound  upon  its  original  weight. 

The  value  of  the  tobacco  at  the  time  of  the  tender  of  the  duty  by  the 
plaintiflTs  agent,  as  hereinafter  mentioned,  namely,  on  the  14th  of  August, 
1836,  was  less  than  the  duty  of  3s.  per  pound  upon  its  original  weight ; 
and  it  could  not.be  sold  for  that  amount  of  duty. 

On  the.  14th  of  August,  1836,  a  custom-house  agent  was  instructed,  on 
bdialf  of  the  plaintiff,  to  enter  for  home  consumption  the  said  twenty- 
five  hogsheads,  three  bags,  and  two  mats  of  tobacco.  He,^  accordingly, 
prepared  a  bill  of  entry  for  the  said  tobacco,  with  the  proper  number  of 
duplicates,  .which  were  in  the  following  form : — 

St.  Katherine's  Dock. 

<«  Squid,  Slade,  @  Brixham,  ex  Sarah,  Wilkinson,  for  Londonderry, 
wrecked  and  derelict  in  Torbay  oa  her  voyage  from  London. 

«<  John  Bakry. 
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i»SV.  No 


<(  Home  consumption  tobacco. 

«  Warehoused  by  W.  G.  Legge. 

«<  March  4th,  1836. 
Six  hogsheads,  containing  ten  thou- 
sand six  hundred  and  forty-five  pounds 
unmanufactured  tobacco,  paying  ad 
valorem  duty  at  five  pounds  per  cent. 
^  as  unenumerated  goods.  P'  Board's 
order,  dated  August  13th,  1839. 
Value  950/.  Nine  hundred  and  fifty 
pounds. 

«  W.  Wybrow. 


lbs. 

.6. 

Ihhd. 

1491  net. 

8. 

- 

1503 

- 

14. 

- 

1776 

- 

15. 

- 

2002 

• 

17. 

- 

2053 

- 

22. 

• 

1820 

. 

10645 


Thomas  Cope. 


"Duty 
«Rent 


.    je47  10    0 
0  12    0 

je48    2    0 


« I,  Charles  Ellis,  of  6  Harp  Lane,  do  hereby  declare  that  I  am  au- 
thorized by  the  importer  of  the  goods  contained  in  this  entry,  and  that  I 
enter  the  same  at  the  sum  of  nine  hundred  and  fifty  pounds.  Witness, 
my  hand,  this  14th  August,  1839. 

«<  14th  August,  1839.  "  Charles  Ellis." 

Having  prepared  the  said  bill  of  entry,  the  plainttfT's  said  qgent  (being 
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authorized  by  the  plaintiff  in  that  behalf)  went  to  the  Long  Room  in 
the  Custom  House,  to  a  person  employed  there  under  the  collector,  and 
called  a  receiver  of  duties,  (and  which  person  was  then  employed  in 
receiving  duties,)  stating  that  he  came  to  pay  the  duty  on  the  said  tobacco. 
The  said  receiver,  however,  refiised  to  receive  the  duties  himself,  saying 
it  was  an  unusual  case ;  and  on  that  ground  he  referred  the  said  agent  to 
the  collector. 

The  said  agent  thereupon  went  to  the  defendant,  and  tendered  to  him 


•99] 


the  sum  of  2582.  Os,  6d.,  being  the  ^amount  of  the  duties  on  the 


said  tobacco,  if  calculated  at  5  per  cent,  ad  valorem ;  and  the 
said  agent  at  the  said  time  produced  to  the  defendant  the  said  bill  of 
entry  and  duplicates,  and  required  him  to  sign  the  said  bill  of  entry. 
The  defendant  would  not  accept  the  said  sum  of  258/.  Os.  6d.,  and  re- 
fused to  sign  the  said  bills  of  entry,  or  either  of  them.  The  defendant 
did  not  state,  nor  was  he  asked  to  state,  what  sum  he  required  t6  be  paid. 
The  said  agent  knew  that  the  tobacco  had  been  warehoused  in  London, 
and  had  been  entered  as  wredced  dh  a  voyage  from  London  to  London- 
derry. The  said  agent  asked  the  defendant  if  the  bills  of  entry  were 
made  in  the  form  and  manner  that  he  wished :  the  defendant  answered 
they  were  perfectly  correct,  and  that  he  had  no  objection  to  them,  but 
that  he  would  not  take  the  money  offered.  The  defendant  did  not  assign 
any  reason  for  refusing  to  accept  the  money ;  but  the  amount  of  duty 
which  was  payable  on  the  tobacco  had  been  the  matter  of  frequent 
discussion  and  dispute  between  the  defendant  and  the  agent  of  the 
plaintiff. 

The  defendant,  during  all  the  time  aforesaid,  was  collector  of  the  du- 
ties for  the  port  of  London.  According  to  the  course  of  business  at  the 
Custom  House,  he,  in  the  first  instance,  decides  what  amount  of  duty  is 
to  be  charged  on  goods :  but,  if  any  dispute  arises  as  to  the  proper 
amount  of  duty  which  ought  to  be  so  charged,  the  Commissioners  of  Her 
Majesty's  Customs  decide  what  amount  shall  be  charged ;  and,  if  the 
Commissioners  are  of  opinion  that  the  proper  amount  of  duty  has  not 
been  paid,  the  collector  ought  not,  according  to  the  course  of  business, 
to  sign  the  entry  and  thereby  authorize  the  delivery  of  the  goods. 

The  course  of  business,  when  goods  warehoused  under  the  statute  are 
required  to  be  delivered  out,  during  all  the  time  aforesaid,  was,  and  is,  as 
follows ;  that  is  to  say,  two  bills  of  entry  are  dropped  into  a  box  in  the 
*1001  *^^^S  Room  aforesaid.  A  clerk,  called  a  reader,  then  takes  them 
out  of  the  box  and  reads  one  to  the  collector ;  and  the  goods 
cannot  be  got  out  of  the  warehouse  without  the  signatures  of  the  collector 
and  the  controller  of  the  customs,  of  whom  the  coUector  must  sign  first. 
When  there  is  no  dispute  about  the  amount  of  duty,  it  is  usual  to  see 
one  of  the  clerks :  but,  in  cases  of  doubt  or  difficulty,  persons  applying 
to  pay  duties  are  referred  to  the  collector.  On  receipt  of  the  warrant 
signed  by  the  collector,  the  goods  are  delivered  out  of  the  warebouaei  aa 
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a  matter  of  course ;  and  the  bill  of  entry,  after  it  is  signed  hy  the  col- 
lector and  controller,  becomes  the  warrant  for  delivery. 

Where  goods  are  in  bond,  and  the  proprietor  wishes  to  remove  them, 
to  be  re-warehoused  in  some  other  port,  the  course  of  business,  during 
all  the  time  aforesaid  was,  and  is,  as  follows^;  that  is  to  say,  a  bond  note 
is  first  given,  intimating  the  proprietor's  intention  to  remove  the  goods, 
and  the  name  of  the  port  to  which  they  are  to  be  removed.  The  owner 
of  the  goods  then  executes  and  gives  to  an  officer  employed  and  ap- 
pointed by  the  Commissicmers  of  Her  Majesty's  Customs  for  the  collec- 
tion and  management  of  the  customs  in  and  throughout  the  United  King- 
dom,  a  bond  with  one  surety  conditioned  for  the  arrival  and  re- ware- 
housing of  the  goods  at  the  port  to  whi<;h  they  are  to  be  removed  within 
a  reasonable  time ;  and  until  such  bond  is  so  ^ven  the  goods  cannot  be 
removed  from  the  warehouse. 

Upon  the  occasion  of  the  removal  of  the  tobacco  in  question  from  the 
warehouses  in  the  London  Docks  in  the  month  of  March,  1836,  a  bond 
note  was,  according  to  the  said  course  of  business,  given  by  the  owner 
of  the  said  tobacco,  in  the  words  and  figures  following ;  that  is  to  say, 

u76  I  11  i  154 
i^DeUvered  3285  lbs.  287. 

15  less. 

<<  Goods  for  removal.  r^lOl 

♦"Bond  Office,  Customs,  London,  2d  of  March,  1836.       '■ 

Mr.  Richard  Leighton,  of  No.  7  Hertford  Road,  Kingslaad,  intends  to 
remove  the  under-mentioned  goods,  warehoused  at  London  Docks  by 
Gilliat  &  Co.  the  16th  of  September,  1835,  ex  the  Napier,  Lucas,  master, 
@  Virginia,  by  sea  to  the  port  of  Londonderry,  there  to  be  warehoused, 
viz.,  two  hogsheads  immanufactured  tobacco,  weighing  3600  lbs.,  for 
home  use  only,  and  to  pay  the  duty  there  according  to  the  weight  ascer- 
tained at  the  time  of  removal,  conformably  to  the  Board's  minute  dated 
the  26th  March,  1831,  value  600/.,  say  six  hundred  pouyds. 

"This  is  to  certify  that  security  is  taken  for  the  due  arrival  and  re* 
warehousing  thereof  at  the  above,  pott. 

"W.  H.  BiBOWirE, 

«<  Clerk  of  the  Bonds. 
«  Consigned  to  Robert  Bond  &  Co.,  Londonderry^" 

Upon  the  same  occasion  a  bond  was  made  and  given  by  the  owners 
of  the  tobacco  in  question,  with  one  surety,  according  to  ^e  course  of 
business,  conditioned  for  the  arrival  of  the  said  tobacco  at  Londonderry^ 
and  the  re-^warehonsing  thereof  within  a  reasonable  time ;  and  such  bond 
lias  not  been  cancelled. 

Bonds  so  giyen  as  aforesaid  are  not,  according  to  the  course  of  busi- 
ness, cancelled  when  the  goods  are  lost,  without  application  to  the  Com* 
missioners  of  Customs.  According  to  the  usual  course  of  business,  the  bond 
18  only  cancelled  upon  the  receipt  of  a  certificate  that  the  duty  has.  beta 
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paid  at  the  place  where  (according  to  the  condition  of  the  bond)  the  goods 
are  to  be  delivered  and  re- warehoused ;  in  which  event  it  is  cancelled. 

On  the  21st  of  May,  1836,  the  plaintiff  wrote  and  sent  the  following 
♦1021  ^^*^^  ^^  ^^  Commissioners  of  Customs,  *after  the  tobacco  was 
^    lodged  as  aforesaid  in  the  St.  Katherine's  Docks. 

"  Honourable  Sirs, — I  have  how  lying  in  the  St.  Katherine's  Docks 
the  following  hhds.  of  tobacco : — 

«  S  V.  No.  3,  weighing 
6        — 
8        — 
14        — 

16  — 

17  — 


Cwt  qrs. 

lbs. 

12  2 

18 

13  1 

7 

13  1 

19 

16  3 

12 

17  3 

14 

.    -    18  1 

9 

16  1 

0 

Cwt.  107  2 
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ex  Squid,  Slade,  master,  @  Brixham,  saved  from  the  Sarah,  M.  Wilkin- 
son, master,  wrecked  and  derelict,  during  the  late  gales,  at  or  near  Tor- 
bay.  The  tobacco  in  question  is  so  much  damaged  with  salt  water  that 
a  great  portion  thereof  (probably  the  whole)  will  not  fetch  the  customs 
duty,  3*.  per  lb. 

"I  therefore  respectfully  request,  that,  in  conformity  with  the  3  &  4 
W.  4,  c.  62,  s.  60,  your  honours  will  be  pleased  to  cause  immediate  in- 
structions to  be  given  to  the  officers  at  the  docks,  directing  them  to  attend 
the  estamination  and  separation  of  the  sound  from  the  damaged  tobacco 
contained  in  each  hogshead,  as  also  the  sale  of  the  same  at  public  auction 
on  Friday  next,  the  27th  instant ;  and  that,  in  the  event  of  any  lots 
fetching  3^.  or  upwards  per  lb.,  (but  which  is  very  doubtful,)  the  same, 
upon  delivery  for  home  consumption,  be  subjected  to  the  full  rated  duty, 
but  that  such  lots  as  will  not  fetch  the  3^.  per  lb.  be  so  delivered  for 
home  consumption  upon  payment  of  the  ad  valorem  duty  of  6  per  cent.» 
as  an  unenumerated  article." 

*1031        *^  ^^  ^^^  of  August,  1836,  the  plaintiff  verote  and  sent  the 
following  letter  to  the  Commissioners  of  Customs : — 

«  Honourable  Sirs, — The  court  of  Queen's  Bench  having  recently  de- 
cided the  case  of  Barry  v.  Amaud  in  favour  of  the  plaintiff,  referring  to 
that  of  Legge  v.  Boyd^  particularly  taking  into  consideration  that  the  to- 
bacco, by  being  wet  and  lying  in  the  St.  Katherine's  Docks  upwards  of 
three  years,  has  very  much  deteriorated  in  value,  but  will  probably  still 
produce  something ;  I  beg  therefore  respectfully  to  submit  that  it  is  ad- 
visable that  the  said  tobacco  consisting  of  19  hhds.,  2  mats,  3  bags, 
should  be  admitted  to  entry  at  the  ad  valorem  duty  at  6  per  cent,  upon 
the  amount,  as  tendered,  such  being  the  rate  legally  due  at  the  time  (os 
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decided  by  Lord  Denmany)  and  sold  forthwith :  it  being,  however,  most 
distinctly  understood  and  agreed  that  the  payment  of  such  duty  and  sale 
of  the  tobacco  shall  be  without  prejudice  to  either  plaintiff  or  defendant, 
as  respects  the  said  suit ;  the  sole  object  of  the  sale  being  to  prevent  the 
property  from  being  totally  sacrificed." 

The  tobacco  mentioned  in  the  said  letters  is  the  tobacco  mentioned 
in  the  declaration  in  this  suit. 

This  action  was  commenced  within  six  months  next  after  the  refusal  by 
the  defendant  to  sign  the  said  bill  of  entxy :  and  on  the  22d  of  December, 
1836  (which  was  more  than  one  calendar  month  before  the  writ  in  this 
action  was  sued  out  against  the  defendant,)the  following  notice  in  writing 
was  delivered  to  the  defendant  by  the  attorney  for  the  plaintiff;  in  which 
notice  the  true  name  and  place  of  abode  of  the  plaintiff,  and  the  true 
name  and  place  of  abode  of  the  said  attorney,  are  stated. 

(« To  Charles  Boyd,  gentleman,  collector  of  His  Majesty's  Customs 
for  the  port  of  London,  being  an  officer  of  His  Majesty's  Customs. 

•«I,  L.  S.  B.,  do  hereby,  as  the  attorney  of  and  for  William  r^iA^ 
George  Legge,  of,  &c.,  merchant,  duly  authorized  in  that  behalf, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
give  you  notice  that  the  said  W.  G.  Legge  will,  at  or  soon  after  the  ex- 
piration of  one  calendar  month  from  the  time  of  your  being  served  with 
this  notice,  cause  a  vmrit  of  summons  to  be  sued  out  of  His  Majesty's 
court  of  Common  Pleas  at  Westminster,  against  you,  at  the  suit  of  the 
said  W.  G.  Legge,  and  proceed  thereupon  according  to  law ;  for  that 
whereas  you,  the  above  named  Charles  Boyd,  on  the  10th  of  August, 
1836,  unlawfully  refused  to  deliver  or  cause  to  be  delivered  to  the  said 
W.  G.  Legge  a  large  quantity,  to  wit,  25  hhds.  of  tobacco,  three  bags  of 
tobacco,  and  two  mats  of  tobacco,  of  the  said  W.  G.  Legge,  being  of 
great  value,  to  wit,  of  the  value  of  4000/.,  although  the  said  W.  G.  Legge 
was  then  ready  and  willing,  and  then  offered  to  pay  the  amount  of  all  the 
duties  and  charges  due  thereon  or  payable  for  or  in  respect  thereof,  and 
then  requested  you  to  deliver,  or  cause  to  be  delivered,  the  said  tobacco 
to  him  the  said  W.  G.  Legge  ;  and  also  for  that  you  then  converted  and 
disposed  thereof  to  your  own  use :  to  the  damage  of  the  said  W.  G. 
Legge  of  4000/.     Dated,  &c." 

The  special  verdict  then  concluded  by  referring  it  to  the  court  to  say, 
whether,  upon  the  whole  matter  aforesaid,  the  said  twenty-five  hogsheads, 
three  bags,  and  two  mats  of  tobacco,  on  the  said  14th  of  August,  1836, 
were  foreign  goods  and  wreck  brought  or  coming  into  the  United  King- 
dom, within  the  meaning  of  the  statute  3  &  4  W.  4,  c.  62,  s.  50 ;  and 
whether  the  full  duty  of  35.  per  pound  attached  upon  the  said  twenty-five 
hogsheads,  three  bags,  and  two  mats  of  tobacco,  and  was  legally  charge- 
able thereon  at  the  time  when  the  said  sum  of  250/.  0^.  6d,  was  ten- 
dered to  the  defendant ;  and  whether  it  was  the  duty  of  the  de-  r«]^oh 
fendant  to  receive  the  said  sum  and  to  sign  *the  said  bill  of  entry 
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under  the  circumstances  hereinbefore  set  forth,  and  so  to  authorize  the 
delivery  to  the  plaintiff's  said  agent  of  the  said  twenty-five  hogsheads, 
three  bags,  and  two  mats  of  tobacco ;  and  whether  the  application  ought, 
under  the  statutes  3  &  4  W.  4,  cc.  52  and  56,  or  either  of  those  statutes, 
to  have  been  made  to  the  discretion  of  the  Commissioners  of  His  Majesty's 
Customs,  and  not  to  the  defendant ;  and  whether  the  plaintiff  had  sued 
the  right  person  for  the  cause  of  action  in  the  declaration  mentioned ; 
and  whether  any  notice  of  action  w9ls  necessary,  and,  if  so,  whether  the 
notice  of  action  above  set  forth  was  sufficient. 

And  that  if,  upon  the  whole  matter  aforesaid,  it  should  seem  to  the 
court  that  the  said  twenty-five  hogsheads,  three  bags,  and  two  mats  of 
tobacco,  on  the  said  14th  of  August,  1836,  were  foreign  goods  and 
wreck  brought  or  coming  into  the  United  Kingdom,  within  the  meaning 
of  the  statute  3  &  4  W.  4,  c.  52,  s.  50 ;  and  that  the  full  duty  of  3^.  per 
pound  did  not  attach  upon  the  said  twenty-five  hogsheads,  three  bags, 
and  two  mats  of  tobacco,  or  was  not  legally  chargeable  thereon,  at  the 
time  when  the  said  sum  of  258/.  Os.  6d.  was  so  tendered  to  the  defendant ; 
and  that  it  was  the  (hity  of  the  defendant  to  receive  the  said  sum  and 
sign  the  said  bill  of  entry  under  the  circumstances  hereinbefore  set  forth, 
and  so  to  authorize  the  delivery  to  the  plaintiff's  said  agent  of  the  said 
twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco ;  and  that 
the  said  application  ought  not  to  have  been  made  to  the  discretion  of  the 
said  commissioners,  but  to  the  defendant;  and  that  the  plaintiff  had  sued 
the  right  person  for  the  cause  of  action  in  die  declaration  mentioned ; 
and  that  either  no  notice  of  action  was  necessary,  or,  if  necessary,  that 
the  notice  of  action  above  set  forth  was  sufficient :  then  the  jurors  said 
that  the  defendant  was  guilty  of  the  grievances  in  the  declaration  men- 
^1061  ^^^^^  >  ^^^  ^^  ^^^  ^^^  ^^y  assessed  the  ^damages  of  the 
plaintiff  by  reason  thereof,  over  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  1733/.  39.  8(/.,  and  for 
those  costs  and  charges  to  40^. 

But  that  if,  upon  the  whole  matter  aforesaid,  it  should  seem  to  the 
court  that  the  said  twenty-five  hogsheads,  three  bags,  and  two  mats  of 
tobacco,  on  the  14th  of  August,  1836,  were  not  foreign  goods  and  wreck 
brought  or  coming  into  the  United  Kingdom  within  the  meaning  of  the 
statute  3  &  4  W.  4,  c.  52,  s.  50 ;  and  that  the  full  duty  of  3^.  did  attach 
upon  the  said  twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco, 
and  was  legally  chargeable  thereon,  at  the  time  vrhen  the  said  sum  of 
258/.  Os,  6d.  was  so  tendered  to  the  defendant ;  or  that  it  was  not  the 
duty  of  the  defendant  to  receive  the  said  sum  and  sign  the  said  bill  of 
entry  under  the  circumstances  hereinbefore  set  forth,  and  so  to  authorise 
the  delivery  to  the  plaintiff's  said  agent  of  the  said  twenty-five  hogs- 
heads, three  bags,  and  two  mats  of  tobacco  ;  or  that  the  said  application 
(niglU  to  have  been  made  to  the  discretion  of  the  said  commissioneiB, 
and  no/  to  the  defendant ;  or  that  the  plaintiff  had  not  sued  the  ri^t 
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person  for  the  ciause  of  action  in  the  declaration  mentioned ;  or  that  a 
notice  of  action  was  necessary,  and  that  the  notice  of  action  above  set 
foT&L  was  not  sufficient :  then  the  jurors  said  that  the  defendant  was  not 
guilty  of  the  grievances  in  the  declaration  mentioned,  or  any  part 
thereof. 

Connelly  Serjt.,  (with  whom  was  JfesbUt^)  for  the  plaintiff.  By  the 
customs-duties  act,  3  &  4  W.  4,  c.  56,  certain  duties  are  authorized  to 
be  levied  upon  the  importation,  into  this  kingdom,  of  the  articles  men- 
tioned  in  a  schedule,  tobacco  being  one  of  them,  and  being  charged  as 
follows: — *«Unmanufectured,  3^.  per  pound;  if  the  produce  of  and  im» 
ported  from  any  British  possession  in  •America,  2*.  QJ.  per  r«in7 
pound ;  manufactured,  or  segars,  9*.  per  pound :"  and  at  the 
end  of  the  schedule  is  a  provision  imposing  a  duty  of  6Z.  for  every  100/. 
of  the  value,  upon  "goods,  wares,  and  merchandise,  not  being  either  in 
part  or  wholly  manufactured,  and  not  being  enumerated  or  described 
nor  otherwise  charged  with  duty,  and  not  prohibited  to  be  imported  into 
or  used  in  Great  Britain  or  Ireland."  By  the  fiftieth  section  of  the  act 
for  the  general  regulation  of  the  customs,  3  &  4  W.  4,  c.  62,  (which  re* 
ceived  the  royal  assent  at  the  same  time  with  the  before-mentioned  act,) 
it  is  enacted,  («that  all  foreign  goods  derelict,  jetsam,  flotsam,  and  vyreck^ 
brou^t  or  coming  into  the  United  Kingdom,  or  into  the  Isle  of  Man, 
shall  at  all  times  be  subject  to  the  same  duties  as  goods  of  the  like  kind 
imported  into  the  United  Kingdom  respectively  are  subject  to :  provided 
that,  if  any  such  goods  be  of  such  sorts  as  are  entitled  to  allowance  for 
damage,  such  allowance  shall  be  made  under  such  regulations  and  con- 
ditions as  the  said  commissioners ^shall  from  time  to  time  direct:  pro* 
vided  also,  that  all  such  goods  as  cannot  be  sold  for  the  amount  of  duty 
due  thereon  shall  be  delivered  over  to  Ac  lord  of  the  manor,  or  other 
person  entitled  to  receive  the  same,  and  shall  be  deemed  to  be  unenu- 
merated  goods,  and  shall  be  liable  to,  and  be  charged  with,  duty  accord- 
ingly." But  for  the  circumstances  detailed  in  this  special  verdict  the 
tobacco  in  question  would  have  been  chargeable,  under  the  first-men- 
tioned statute,  with  a  duty  of  3*.  per  pound.  It  is  submitted,  however, 
on  behalf  of  the  plaintiff,  that,  in  consequence  of  the  events  that  have 
occurred,  the  tobacco,  not  being  worth  the  amount  of  duty,  became 
subject  to  the  operation  of  the  proviso  in  the  3  &  4  W.  4,  c.  52,  s.  60, 
and  ought  to  have  been  admitted  at  the  ad  valorem  duty  of  5/.  per  cent. 
The  word  "wreck,"  in  legal  signification,  is  capable  of  two  different 
constructions :  it  may  mean  *goods  cast  on  the  shore,  so  as  to  ^^y  ^ 
give  to  the  crown,  or  to  the  grantee  of  the  crown,  tiie  absolute  *■ 
and  indefeasible  property  in  them ;  or  it  may  mean  goods  wrecked  or 
cast  away,  as  to  which  the  right  of  the  crown,  or  of  the  crown's  grantee, 
has  not  attached,  the  property  in  them  remaining  in  the  owners. 
[Cresswell,  J.  If  the  vessel  had  been  got  off  the  rocks  with  the  to- 
bacco on  board,  could  you  have  contended  that  it  was  wrecked  ¥\ 
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Probably  not.  [Cresswell,  J.  Is  it  the  more  "wreck"  because  the 
owner  thought  proper  to  take  it  on  shore  ?]  Lord  Hale,  in  his  treatise 
de  Jure  Maris,  c.  7,  p.  37,  speaking  of  wreck,  says:  <fThe  kinds  of  it 
are  two ;  first,  such  as  is  called  properly  so,  the  goods  cast  upon  the 
land  or  shore ;  secondly,  improper,  for  goods  that  are  a  kind  of  sea-waifs 
or  stray,  flotson,  jetson,  and  lagon."  And  in  p.  38  he  says :  "  But  all 
goods  cast  upon  the  shore  are  not,  therefore,  ipso  fojdo  wrecked,  so  as  to 
entitle  the  king,  or  lord  of  a  liberty,  to  take  them:  but  it  must  have 
these  qualities ;  1st,  it  must  be  such  goods  or  ship  that  is  wrecked  or 
perished  at  sea ;  2d,  though  the  ship  or  goods  be  wrecked  and  cast  upon 
the  shore,  yet,  if  any  living  thing  escape  alive  to  land  out  of  the  ship,  it 
is  not  such  a  wreck  as  gives  a  forfeiture ;  3d,  that  these  goods  be  cast 
upon  the  shore  or  land,  and  not  brought  thither  in  a  ship  or  vessel." 
Here,  the  learned  author  is  treating  of  "wreck  proper,"  or  wreck  in  its 
strict  legal  signification,  which,  "by  the  laws  of  England,  is  forfeit;  and 
the  property  of  the  first  owner  is  by  the  seizure  of  the  king  or  his  officer, 
or  lord  of  the  liberty  having  his  fi'anchise,  wholly  divested."  In  the 
next  paragraph  he  speaks  of  wreck  in  its  popular  sense,  that  is,  in  the 
sense  in  which  it  is  to  be  used  in  the  construction  of  this  statute :  for, 
he  says,  p.  39,  "  But,  if  goods  are  cast  upon  the  shore,  though  they  have 
not  all  these  properties,  they  may  be  seized  by  the  king,  or  the  lord  that 
•1091  ^*^  ^^  liberty  of  wreck,  •and  lawfully  detained  till  the  right 
owner  come  and  claim  them,  and  make  it  appear  that  they  are 
his ;  and  the  common  law  allowed  him  a  year  and  a  day  for  the  making 
his  claim."  "And  Tiote,  (p.  40,)  this  claim  is  available  only  where  the 
goods  are  dast  upon  the  shore,  but  they  are  not  a  legal  wreck,  as  per- 
chance some  living  thing  escaped  to  the  land.  But,  where  the  goods 
are  a  legal  wreck,  this  claim  signifies  nothing ;  for  the  goods  are,  ipso 
£EiCto,  forfeit  by  being  wreck  and  seized :  for  the  provision  of  the  statute 
3  Edw.  1,  (Westm.  1,  c.  4,)  as  to  the  claim  and  proof  within  the  year 
and  day,  refers  only  to  such  goods  as  are  cast  upon  the  shore,  but  are 
not  lawful  wreck."  These  passages  from  Hale  were  cited,  and  the  dis- 
tinction between  that  species  of  wreck  which  divests  the  properly  of  the 
owner,  and  entitles  the  crown  or  the  lord  of  the  manor  to  seize  the 
goods,  and  the  more  qualified  species  ^^ch  does  not,  ipso  facto,  change 
the  property,  was  broadly  adopted,  by  the  Court  of  King's  Bench,  in  the 
case  of  The  BailiffSj  fyc,  of  Dunwich  v.  Sterryj  1  B.  &  Ad.  831 ;  where 
it  was  held  that  the  grantee  of  wreck  has  a  special  property  in  all  goods 
stranded  within  his  liberty,  and  may  maintain  trespass  against  a  wrong- 
doer for  taking  them  away,  though  such  goods  were  part  of  the  cargo  of 
a  ship  fi*om  which  some  person  escaped  alive  to  land,  and  though  the 
owners,  within  a  year  and  a  day,  claimed  and  identified  them,  and 
though  the  taking  was  before  any  seizure  on  behalf  of  the  grantee.  In 
Barrif  v.  Jtmaud,  10  Ad.  &  E.  646,  2  P.  &  D.  633,  where  the  defendant, 
a  collector  of  customs,  was  held  to  be  a  ministerial  officer  of  the  crown. 
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and,  as  «ach,  liable  in  case  for  non-feasance  in  the  execution  of  his 
office,  for  refusing  to  sign  a  bill  of  entry  without  payment  of  an  exces- 
siYe  amount  of  duty,  the  meaning  of  the  term  <<  wreck"  in  the  3  & 
4  W.  4,  c.,52,  s.  50,  was  very  much  considered :  and  it  was  held,  not 
^to  be  necessarily  limited  to  goods  which  became  forfeit  to  r«t  in 
the  crown,  or  its  grantee,  by  not  being  claimed  within  a  year  ^ 
and  a  day,  according  to  the  statute  of  Westminster  1.  There,  goods 
were  imported  into  this  country,  warehoused,  entered  for  exportation, 
and  shipped  for  Belgium :  the  vessel  was  lost  within  the  English  port, 
and  the  goods,  being  partly  thrown  upon  the  shore,  and  partly  found 
floating  on  the  sea  and  landed,  were  conveyed  to  the  warehouse  of  the 
lord  of  the  manor,  and  immediately  claimed  by  the  owner :  and  it  was 
held  that  they  were  chargeable  with  duty  as  "wreck  brought  or  coming 
into  the  United  Kingdom,"  within  the  3  &  4  W.  4,  c.  52,  s.  50.  Lord 
Denman,  in  delivering  the  judgment  of  the  court,  says:  "The  word 
4 wreck,.'  no  doubt,  in  both  parts  of  the  clause,  comprehends  goods 
which  strictly  and  technically  speaking  are  <  wreck :'  but,  as  it  is  capable 
also  of  a  larger  sense,  and  as,  in  both  parts,  the  object  of  the  section 
can  only  be  fully  obtained  by  giving  it  that  larger  sense,  we  ought  so  to 
understand  it.  We  are  additionally  led  to  this  by  considering  that  the 
term  of  contrast  to  the  word  <  wreck'  is,  not  goods  unforfeited,  or  goods 
whereof  the  owner  is  known,  but  goods  imported,  as  if  the  distinction 
present  to  the  minds  of  those  who  framed  it  was,  not  bet\^een  goods 
subject  and  goods  not  subject  to  a  franchise,  but  between  goods  arriving 
in  a  regular  course  of  importation  and  those  coming  by  the  casualties  of 
the  seas  and  storms ;  and,  accordingly,  by  the  proviso,  they  are  to  be 
delivered  over  to  the  lord  of  the  manor,  or  (using  the  most  general 
words)  mother  person  entitled  to  receive  the  same.'"  In  that  case,  as  in 
the  present,  the  goods  had  originally  been  imported  and  warehoused 
here;  the  only  difference  being,  that  there  the  goods  were  afterwards 
removed  from  the  warehouse  to  be  transported  to  a  foreign  instead  of  a 
British  port.  [Tindal,  C.  J.  Barry  v.  Amaud  was  a  clear  case  of  wreck* 
H]!r£Ssw£ll,  J.  Besides,  from  the  form  of  the  entry  in  that  r«iii 
case,  the  duty  never  attached.  Here,  the  duty  did  attach ;  and  *- 
the  question  is,  whether  any  thing  has  occurred  to  discharge  the  goods 
from  their  liability  to  the  duty.]  Notwithstanding  the  form  of  the  entry, 
it  was  competent  to  the  owner,  at  any  time^  to  export  them.  The  ques- 
tion is,  whether,  the  commissioners  having  allowed  the  owner  to  ship  the 
tobacco  for  Londonderry,  and  it  having  been  wrecked  on  that  voyage, 
the  owner  is  not  to  be  placed  in  the  same  situation  as  regards  payment 
of  duty  as  if  it  had  been  wrecked  on  its  original  importation.  Though 
warehoused,  the  goods  are  in  the  same  position  in  respect  of  their 
liability  to  duty  as  if  they  had  never  been  unshipped  at  all.  [WUdej 
Seijt.,  referred  to  The  Attorney- General  v.  Ansted,  12  M.  &  W.  520; 
where  it  was  held^  that  the  importer  of  goods  from  a  foreign  country  is 
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liable,  on  the  impartaHany  to  the  duties  of  customs  payable  thereon;  and 
this  liability  is  not  affected  by  the  warehousing  act,  3  &  4  W.  4,  c.  57 ; 
fhe  effect  of  which  is  only  to  give  the  merchant,  in  the  case  of  goods 
warehoused  under  it,  time  for  payment  of  the  duties  until  the  goods  are 
entered  for  home  consumption.]  That  case  has  no  application  here. 
[TiNDAL,  C.  J.  Can  goods  be  said  to  be  wrecked  where  the  ship  is  not?] 
The  special  verdict  finds  that  the  ship  could  not  have  been  saved  with- 
out taking  out  her  cargo.  If  a  vessel,  being  on  the  seas,  can  oniy  be 
kept  afloat  by  the  sacrifice  of  the  cargo,  it  may  be  lawfully  thrown  over- 
board. [Maule,  J.  In  that  event  it  would  be  jetsam :  but  that  is  not 
this  case.  You  are  rather  confounding  wreck  with  general  average. 
Cbesswxll,  J.  The  goods  in  question  never  were,  in  fact,  out  of  the 
owner's  possession.] 

Sir  T.  Wildej  Serjt.,  (with  whom  was  T.  F.  Ellis,)  contrite  was  stoj^ped 
by  the  court. 

*1121  *TiNDAL,  C.  J.  In  this  case  the  first  question  upon  which  the 
jury  have  asked  for  the  opinion  of  the  court  in  point  of  law  is, 
whether  these  hogsheads,  bags,  and  mats  of  tobacco,  on  the  14th  of 
August,  1836,  were  foreign  goods  and  «  wreck"  brought  or  coming  into 
the  United  Kingdom  within  the  meaning  of  the  statute  3  &  4  W.  4» 
c.  52,  s.  50 :  and,  if  that  question  be  decided  against  the  plaintiff,  it 
will  become  unnecessary  to  consider  the  others  that  are  raised  by  this 
special  verdict,  all  of  which  must  be  determined  in  his  favour  before  we 
can  hold  the  action  to  be  maintainable.  It  appears  to  me  that  the  facts 
found  do  not  bring  this  tobacco  within  the  fiftieth  section  of  the  act 
referred  to.  That  there  was  no  wreck  of  the  ship  is,  I  think,  quite  clear: 
the  ship  never  perished  ;  it  was  on  shore,  but  it  was  never  out  of  sight ; 
and  all  those  who  were  on  board  got  on  shore.  The  older  cases  lay  it 
down,  that,  if  a  ship,  being  in  distress,  is  deserted  by  all  hands,  and  any 
one  come  to  land,  this  is  no  wreck,  properly  so  called,  although  the  ship 
afterwards  perish.  The  utmost  that  can  be  said  here  is^  that  the  ship 
sustained  considerable  damage.  Admitting,  however,  that  there  may  be 
a  wreck  of  goods  as  distinguished  from  wredc  of  the  ship,  (and  I  should 
conceive  from  the  language  of  this  statute  that  such  might  be  the  case» 
and  indeed  there  is  the  known  case  of  Skeppard  v.  Gasnoldj  Vaughan,  159^ 
where  it  is  laid  down  that  goods  that  are  wrecked  pay  no  customs,  and 
therefore  we  may  assume  that  there  may  be,  in  contemplation  of  law^ 
a  wreck  of  goods,  the  ship  itself  not  being  wrecked,)  the  question  is, 
what  is  the  meaning  of  wreck  of  goods  within  the  statute }  Ibid.  168. 
It  speaks  first  of  goods  which  are  <<  derelict,"  that  is,  which  have  been 
voluntarily  abandoned  and  given  up  as  worthless,  the  mind  of  the  owner 
^1131  ^^^^S  ^^^^  ^^  ^^  circumstances  at  the  time :  next  it  *speaks  of 
goods  that  are  "jetsam," — that,  by  the  act  of  the  owner,  have 
been  voluntarily  cast  overboard  to  lighten  the  ship :  next,  of  goods  that 
Are  <<  flotsam,"  that  is,  goods  that  are  found  floating  on  the  waves :  and 
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lastly,  it  speaks  of  « wreck.''  I  can  only  consider,  after  that  enumera- 
tiooy-^which  comprehends  within  it  almost  all  the  predicaments  in  which 
goods  can  be  placed  after  the  destruction  of  the  ship, — that  by  "  wreck," 
is  meant,  goods  cast  on  shore  by  the  force  of  the  waves,  in  the  proper 
sense  of  the  words.  Now,  this  tobacco,  so  far  from  haying  been  brought 
or  cast  on  shore  by  force  of  the  waves  as  wreck,  remained  in  the  hold 
of  the  vessel  until  carried  on  shore  by  the  owner.  The  crew  only 
deserted  her  for  the  space  of  about  four  hours,  when  they  went  back 
again  with  sufficient  assistance  :  and  then  the  fact  found  by  the  jury  is, 
that  the  tobacco  was  brought  on  shore,  but  considerably  damaged. 
Looking,  therefore,  at  the  case  in  any  point  of  view,  I  cannot  understand 
how  it  can  be  said  that  the  tobacco,  having  been  recovered  from  the 
body  of  the  ship,  (subject  to  salvage,)  was  "wreck"  within  the  meaning 
of  this  clause.  Indeed,  if  it  could  be  held  to  fall  within  the  first  part 
of  the  clause,  there  would  have  been  no  necessity  for  the  subsequent 
provision  that  is  made  for  goods  not  wrecked,  but  simply  daoiaged ;  for 
the  clause  goes  on,  after  having  provided  for  goods  derelict,  jetsam,  flot- 
sam, and  wreck :  <<  Provided  also,  that,  if  any  such  goods  be  of  such 
sorts  as  are  entitled  to  the  allowance  for  damage,  such  allowance  shall 
be  made"-— clearly  contemplating  that  goods  may  be  the  subject  of  sea- 
damage  under  circumstances  that  would  not  bring  them  within  the  words 
derelict,  jetsam,  flotsam,  or  wreck.  And,  though  tobacco  is  expressly 
excepted  from  this  allowance  for  damage,(a)  still  that  does  not  at  all 
weaken  the  argument  whic^j  *arise8  from  the  feet  of  there  being  r»i  14 
these  two  descriptions  of  goods  contemplated  in  the  same  clause, 
namely,  goods  «  wrecked,"  and  goods  simply  «  damaged."  It  therefore 
seems  to  me  that  this  tobacco,  which  has,  by  the  perils  of  the  sea,  been 
considerably  damaged,  does,  not,  nevertheless,  fill  the  character  of  goods 
wrecked ;  and  that  our  judgment  ought  to  be  for  the  defendant. 

Maule,  J.  In  order  to  bring  the  case  within  the  proviso  in  the  50th 
section  of  the  act,  the  goods  must  have  been  goods  brought  or  coming 
into  the  United  Kingdom  as  wreck.  It  cannot  be  contended  that  this 
tobacco  was  wrecked,  in  any  other  sense  than  that  the  ship  was  wrecked : 
neither  can  it  be  contended  that  the  carrying  of  the  goods  on  shore  by 
the  owner,  supposing  they  were  not  wrecked  before,  was  a  wrecking  of 
them.  The  question,  therefore,  is,  whether  they  were  wrecked  in  con- 
sequence of  tiie  wreck  of  the  ship,  not  whether  there  was  any  separate 
and  independent  wrecking  of  the  goods.  The  finding  of  the  jury  on 
this  subject  is,  that,  on  the  28th  of  March,  1836,  at  four  o'clock  in  the 
Borning,  whilst  the  ship  was  at  anchor  in  Torbay,  another  vessel  ran  foul 
of  her,  and  did  her  considerable  damage ;  that  the  master  and  crew 
thought  it  expedient  to  leave  the  vessel,  and  did  so,  expecting  her  to  go 
on  diore,  or  possibly  to  go  down ;  that,  at  day-break,  the  master  got  on 
board  a  fishing-smack,  which  put  him  ashore  about  eight  o'clock  in  the 
(a)  8ee  8  &  4  W.  4,  c  53,fla.  80,  33. 
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morning,  when,  accompanied  by  the  agent  to  Lloyd's,  he  proceeded  to 
that  part  of  the  coast  where  he  expected  to  find,  and  did  find,  the  vessel 
asdior^  upon  the  rocks.  The  vessel  being  so  found  on  the  rocks,  and 
full  of  water,  the  master  caused  the  goods  to  be  taken  out  and  brought 
on  shore :  and  the  vessel  was  ultimately  got  oflT,  though  considerably 
damaged.  She  was  afterwards  repaired ;  and,  it  appears,  might  have 
•1151  co^ti^^^^d  ^^r  voyage,  if  the  owners  had  thou^t  •fit:  but,  in- 
stead of  so  doing,  they  proceeded  to  sell  her,  and  she  is  now 
upon  the  register.  That  does  not  seem  to  me  to  constitute  a  wreck  of 
the  ship.  A  ship  cannot  be  said  to  be  wrecked  merely  because  she 
takes  the  ground  and  receives  such  damage  as  to  require  repair.  This 
ship,  after  the  disaster,  still  continues,  and  is  used,  as  a  ship.  Now,  if 
there  is  no  wreck  of  the  ship,  and  none  of  the  goods  independently  of 
the  wreck  of  the  ship,  there  is  no  wreck  at  all.  It  is  therefore  unneces- 
saiy  to  consider  any  of  the  other  questions  in  the  case,  inasmuch  as  the 
foundation  fails  on  which  the  plaintiff  must  rest  his  case  on  the  merits, 
viz.,  that  the  tobacco  was  wrecked. 

Cresswell,  J.  The  first  question  raised  by  the  special  verdict  is, 
whether  the  plaintiff  was  entitled  to  have  the  tobacco  delivered  to  him 
on  payment  of  the  5/.  per  cent,  ad  valorem  duty ;  and  that  depends  on 
whether  or  not  he  is  entitled  to  the  benefit  of  the  proviso  at  the  end  of 
the  50th  section  of  the  3  &  4  W.  4,  c.  52.  The  first  part  of  that  sec- 
tion enacts,  « that  all  foreign  goods,  derelict,  jetsam,  flotsam,  and  wreck, 
brought  or  coming  into  the  United  Kingdom,  or  into  the  Isle  of  Man, 
shall  at  all  times  be  subject  to  the  same  duties  as  goods  of  the  like  kind 
imported  into  the  United  Kingdom  respectively  are  subject  to."  Then, 
the  proviso  at  the  end  is,  that  "all  such  good«  as  cannot  be  sold  for 
the  amount  of  duty  due  thereon,  shall  be  delivered  over  to  the  lord  of 
the  manor,  or  other  person  entitled  to  receive  the  same,  and  shall  be 
deemed  to  be  unenumerated  goods,  and  shall  be  liable  to  be  charged 
with  duty  accordingly,"  that  is,  with  the  ad  valorem  duty  of  5/.  per 
cent.  That  proviso  applies  only  to  the  goods  before  mentioned — dere- 
lict, jetsam,  flotsam,  and  wreck.  Now,  the  goods  in  question  were  not 
derelict ;  the  crew  only  left  the  vessel  for  a  few  hours,  and  then  resumed 
possession  of  her :  they  were  not  jetsam,  not  being  thrown  overboard  to 
•1161  ^'g^^^^  *^^  ^^^P'  *^^^  ^^^^  *^y  flotsam,  abandoned  to  the 
w^ves :  neither  were  they  wreck.  I  quite  agree  that  the  word 
"wreck"  may  be  used  in  a  sense  embracing  aH  the  other  descriptions  of 
loss  above  referred  to,  and  need  not  be  confined  to  wreck  proper.  I 
think  the  word,  as  here  used,  was  intended  to  supply  that  which  was 
left  defective  by  the  words  found  in  the  previous  part  of  the  clause — 
derelict,  jetsam,  and  flotsam.  If  this  tobacco  had  been  found  floating 
on  the  waters  by  strangers,  and  brought  on  shore,  it  might  have  been 
entitled  to  the  benefit  of  the  proviso.  The  word  "coming"  applies  to 
goods  brought  in  by  die  waves  and  cast  on  shore,  without  an  act  done 
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by  any  one.  Here,  the  tobacco  was  brought  on  shore  by  the  servants 
of  the  owner.  It  is  quite  clear,  therefore,  that  it  is  not  within  the  pro- 
tection of  the  proviso,  and,  consequently,  that  this  action  is  not  main- 
tainable. 

Eabue,  J.  The  plaintiff  cannot  maintain  this  action,  unless  he  can 
establish  that  the  ship  was  wrecked  within  the  meaning  of  the  act  of 
parliament.  At  the  time  when  the  first  damage  was  done  to  the  ship, 
the  crew  imag^ined  it  to  be  more  serious  than  it  ultimately  turned  out  to 
be ;  they  thou^t  the  ship  was  going  down,  and  therefore  abandoned 
her ;  but  in  this  they  were  mistaken,  for,  the  vessel  floated  ashore,  and 
continued  whole.  Notwithstanding  the  damage  done  to  her,  she  was 
got  off,  and  afterwards  sold,  as  an  entire  ship,  for  about  one-third  of  her 
original  value,  and  repaired  by  the  purchasers.  No  authority  has  been, 
or  could  be,  cited  to  show,,  that,  under  such  circumstances  as  these,  the 
ship  was,  in  contemplation  of  law,  vnrecked ;  and,  unless  that  could  be 
established,  the  plaintiff  could  only  maintain  this  action  by  showing  that 
the  goods  that  had  been  on  board  came  on  shore  by  means  o{  the  sea. 
That,  however,  is  expressly  negatived  by  the  special,  v^dict. 

Judgment  for  the  defendant. 


*ANN  RC«ERTS  v.  TAYLER  and  Others.    Jan.  17.         [•117 

To  •  declaration  in  treapaai  qaare  daosam  firegit,  charging  an  aannlt,  it  is  no  plea  that  the 
«Uae  was  the  eoil  and  fieehold  of  J.  8.,  and  that  the  aaiault  waa  Gommitled  by  the  onmmand 
of  J.  8.  in  removing  the  pbdntifl^  after  i^neat,  from  the  piemiaea,  without  aJUeging  that  J.  8. 
was  po$UMed  of  the  doae. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  3d  of 
January,  1844,  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  the  suit,  with  force  and  arms,  broke  and  entered  a 
certain  dwelling^hauie  of  the  pUdniijff^^  situate,  &c.y  and  then^ade  a  great 
noise  and  disturbance  therein,  and  stayed  therein  making  iiuch  noise,  and 
disturbance  for  div»9  long  spaces  of  time  respectively  next  after  the  said 
times  when  they  so  broke  and  entered  the  said  dwelling*house,  to  wit, 
for  the  space  of  three  days  next  after  each  of  those  times :  and  also,  that 
die  defendants^  on  the  8di  of  Januitfy,  1844,  with  force«and  a^ns,  removed 
from  the  said  dweUing-hauae  of  titeploMfff^y  dwere  jkdmes  andMdngs.ot 
the  plaintiff  then  affixed  thereto  and  belonging  to  the  same,  to^wit,  ten 
stoves,  &c.,  of  the  value,  to  wit,  of  500/.,  and  then  seized,  took,  and 
carried  away  the  same,  and  converted  and  disposed  thereof  to  their  own 
use :  and  alsoy  that  the  defendants,  on  the  8th  of  January,  1844,  with 
force  and  arms,  ejededy  expelled,  pui  outy  and  amoved  the  platJitiff' from  her 
possession  and  occupation  of  her  said  dwdiling^house,  and  kept  and  con- 
tinued her  so  expelled,  &c.,  up  to  and  at  the  time  of  the  commencement 
of  the  suit,  and  during  ths^  time  took,  and  had  and  received  to  the  use 

¥0L.  I.  11 


117  Roberts  v.  Tayler.  H.  T.  1845. 

of  the  defendantSi  all  the  issues  and  profits  of  the  said  dwelling-house, 
being  of  great  yearly  value,  to  wit,  of  the  yearly  value  of  100/.,  and 
caused  and  procured  great  damage,  deterioration,  and  injury  to  the  said 
dwelling-house:  and  tdsoj  that  the  defendants, before  the  commencement 
of  this  suit,  to  wit,  on  the  8th  of  January,  1844,  and  on  divers  and  other 
"^1181  ^^y^  ^between  that  day  and  the  commencement  of  this  suit,  and 
at  several  times  on  each  of  those  days,  with  force  and  arms,  &c., 
assaulted  the  pkdniijff^f  and  then  beat,  bruised,  wounded,  bit^  and  illtreated 
her ;  and  also  that  the  defendants,  with  force  and  arms,  on  the  3d  of 
January,  1844,  seized  and  took  divers  goods  and  chattels  of  the  plaintiff, 
to  wit,  thirty  tables,  &c.  &c.,  of  great  value,  to  wit,  &c.,  and  converted 
and  disposed  of  the  same  to  their  own  use,  &c. 

To  this  declaration  the  defendants,  (treating  it  as  one  consisting  of  five 
counts,)  amongst  other  pleas,  pleaded,  fourthly,  as  to  the  whole  of  the 
declaration,  th^t  Hie  said  divelling^house  in  which,  &c.,  at  the  said  times 
when,  &c.  in  the  declaration  mentioned,  v)as  and  now  is  the  dtoelling-kousej 
soily  and  freehold  of  one  Josiah  Wilson  ;  wherefore  the  defendants,  as  the 
servants  of  Wilson,  and  by  his  command  in  that  behalf,  at  the  said  times 
when,  &c.  in  the  declaration  mentioned,  broke  and  entered  the  dwelling- 
house  in  which,  &c.,  and  committed  therein  the  several  supposed  tres- 
passes in  the  first  count  mentioned ;  and  that  the  fixtures  and  things  in 
the  second  count  mentioned  were  at  the  said  time  when,&c.  parcel  of  the 
said  dwelling-house  and  of  Wilson's  said  fi-eehold  therein ;  and  that  the 
flaint^y  just  before  and  at  the  said  times  when,  &c.  in  the  said  third  and 
fourth  counts  mentioned,  to  wit,  on  the  said  8th  of  January,  1844,  was 
unlawfully  in  possession  and  occupation  of  the  said  dwelling-house^  and  with 
force  and  arms  making  a  great  noise  and  disturbance  therein,  without 
the  leave  or  license,  and  against  the  will  of  Wilson,  the  defendants  there- 
upon, as  the  servants  of  Wilson,  and  by  his  command  in  that  behalf, 
then  requested  the  plaintiff  to  cease  making  the  said  noise  and  disturb- 
ance, and  to.  go  and  depart  fi-om  and  out  of  the  said  dwelling-house, 
which  the  plaintiff  then  wholly  refused  to  do ;  whereupon  f  the  defendants, 
•1191  ^  *^®  servants  of  Wilson,  and  by  his  *comm8md,  in  the  defence 
of  his  possession  of  the  said  dwelling-house,  gently  laid  their 
hands  on  the  plaintiff  in  order  to  eject,  expel,  put  out,  and  amove,  and 
did  then  eject,  expel,  put  out,  and  amove  her  from  her  possession  and 
occupation  of,  and  from  and  out  of  the  said  dwelling-house ;  and  because 
the  plaintiff  then  resisted  the  defendants  in  that  behalf,  and  then  assaulted 
the  defendants,  and  used  violent  and  menacing  language  and  gestures 
towards  the  defendants,  and  would  then  and  there  have  beaten,  bruised, 
wounded,  and  ill-treated  them  if  they  had  not  defended  themselves 
against  the  plaintiff,  they  the  defendants,  at  the  said  times  when,  &c., 
did  defend  themselves  against  the  plaintiff,  and  in  so  doing  did  neces- 
sarily and  unavoidably  assault  the  plaintiff,  and  then  a  little  beat,  bruise, 
wound,  bite«  and  ill-treat  her,  doing  no  unnecessary  damage  to  the 


1  Manning,  GRAJiGER,  &  Scott.  119 

plaintiff  on  the  occasions  aforesaid ;  and  because  the  goods  and  chattels 
in  the  said  last  count  mentioned,  before  and  at  the  said  time  when,  &c., 
had  been  wrongfully  put  and  placed,  and  then  were  wrongfully,  in  and 
upon  the  said  dwelling-house  m  which,  &c.,  encumbering  the  same,  and 
doing  damage  there  to  Wilson,  the  defendants,  as  the  servants  of  Wilson, 
and  by  his  command  in  that  behalf,  at  the  said  time  when,  &c.  in  that 
count  mentioned,  seized  the  said  goods  and  chattels,  and  took  and 
amored  them  from  the  said  dwelling-house  in  which,  &c.,  to  a  small  and 
convenient  distance,  and  there  left  the  same  for  the  plaintiff's  use,  and 
whereof  the  plaintiff  then  had  notice  j  which  were,  &c. — verification. 

Eighthly — ^to  the  first,  third,  and  subsequent  counts — ^that,  long  before 
the  plaintiff  was  possessed  of,  or  had  any  title,  estate,  or  interest  in,  the 
said  dwelling-house  in  which,  &c.,  to  wit,  on  the  3lst  of  March,  1837, 
Wilson  was  seized  in  his  demesne  as  of  fee  of  and  in  the  said  dwelling- 
house  in  which,  &c.,  and,  being  so  seised,  ^before  the  said  times  r«i  on 
when,  &c.  in  the  said  first,  third,  and  subsequent  counts  men- 
tioned, or  any  of  them,  and  before  the  plaintiff  was  possessed  of  or  had 
any  estate,  interest,  or  title  of,  in,  or  to  the  said  dwelling-house,  to  wit, 
on  the  31st  of  March,  1837,  by  a  certain  agreement  then  made  between 
Wilson  and  the  said  Robert  Roberts,(a)  the  date  whereof,  &^.,  Wilson 
let  to  the  said  R.  Roberts,  who  then  took  the  said  dwelling-house  in 
which,  &c.,  as  tenant  thereof,  to  Wilson,  for  one  year  then  next  following, 
and  so  on  firom  year  to  year  for  so  long  as  they  should  respectively  please, 
&c.,  at  and  under  the  yearly  rent  of  25/,,  payable  quarterly,  on,  &c. ;  and 
R.  Roberts  thereby  agreed  with  Wilson  to  repair,  and  keep  in  tenantable 
repair,  the  said  dwelling-house,  during  the  continuance  of  the  said  demise 
and  tenancy ;  and  it  was  thereby  further  agreed,  that,  if  R.  Roberts  should 
break  the  said  agreement  in  any  respect,  or  if  he  did  not  repair  or  keep  in 
tenantable  repair  the  said  dweding-house  during  the  continuance  of  the  said 
demise  and  tenancy,  or  if  the  said  rent  or  any  part  thereof  should  be  unpaid 
fourteen  days  next  after  any  day  on  which  such  rent  or  any  quarterly 
part  thereof  should  become  due,  then  it  should  be  lawful  for  Wilson  to 
enteron  the  said  dwelling-house  without  any  ejectment  or  process  at  law,(&) 
and  to  have  again  and  re-possess  the  same,  and  all  occupiers  thereof  to 
expel  and  remove:  by  virtue  of  which  agreement  and  demise,  R.  Roberts 
then  entered  into  and  upon  the  said  dwelling-house,  and  became  and  was 
possessed  thereof  forthe  term  and  tenancy  so  to  him  thereof  granted  as  afore- 
said, the  reversion  of  and  in  the  said  dwelling-house,  then  and  during  all  the 
time  thereafter  mentioned,  being  in  *  Wilson :  Averment,  that  after-  r^.  qi 
wards,  and  during  the  continuance  of  the  said  demise  and  ten- 
ancy, to  wit,  on  the  25th  of  December,  1843,  and  before  the  said  times 
when,  &c.,  R.  Roberts  wholly  omitted  and  neglected  to,  and  did  not  nor 

(a)  Referred  to  in  a  former  plea. 

(6)  This  claoae  is  unneceasaiy,  aa  any  person  having  a  right  of  entry  or  right  of  pos 
m^  enter  without  any  legal  proeeedinga.    8ee  Butc/ur  v.  BuUher,  1  Mann.  &  R.  220. 
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would,  repair  and  keep  in  tenantable  repair  the  said  dwelling-house;  and 
the  said  dwelling-house  was  then  sufiered  and  permitted  to  be,  and  the 
same  then  was,  in  bad  and  untenantable  r^air,  by  reason  of  the  same 
not  being  repaired  and  kept  in  tenantable  repair  according  to  thie  said 
agreement;  that  the  same  continuing  in  such  bad  and  untenantable  repair 
by  reason  of  the  premises,  thereupon  it  then,  and  at  the  said  times  when, 
&c.  in  the  said  first,  third,  and  subsequent  counts  mentioned,  became 
and  was  lawful  for  Wilson,  under  and  by  virtue  of  the  said  agreement, 
to  enter  upon  4he  said  dwelling-house  without  any  ejectment  or  process 
at  law,  and  to  have  again  and  re-possess  the  same,  and  all  occupiers 
thereof  to  expel  and  remove,  and  the  said  estate  and  interest  of  R.  Ro- 
berts and  all  those  claiming  under  him  under  and  by  virtue  of  the  said 
agreement  became  and  was,  by  means  of  the  premises,  forfeited  and 
wholly  ended  and  determined ;  and  thereupon,  afterwards,  and  at  the 
said  times  when,  &c.  in  the  said  first,  third,  and  subsequent  counts  men- 
tioned, the  defendants,  as  servants  of  Wilson,  and  by  his  command  in 
that  behalf,  for  and  by  reason  of  the  ^aid  breach  of  the  said  agreement) 
did,  in  pursuance  and  under  and  by  virtue  of  the-  said  agreement  and 
the  said  power  therein  contained,  enter  into  and  upon  the  said  dwelling- 
house,  the  outer  door  thereof  being  open,(a)  and  did  take  possession 
thereof,  and  the  same  again  have  and  re-possess  for  and  on  behalf  of 
Wilson,  and  by  his  command  in  that  behalf;  and,  because  the  plaintiff 
*1221  ^^^  unlawfully,  at  the  said  times  when,  &c.,  *in  the  occupation 
and  possession  of  the  said  dwelling-house  without  the  leave  or 
license  and  against  the  will  of  Wilson,  the  defendants  thereupon,  as  the 
servants  of  Wilson,  and  by  his  command  in  that  behalf,  then  requested' 
the  plaintiff  to  go  and  depart  from  and  out  of  the  said  dwelling-bouse, 
which  the  plaintiff  then  wholly  refused  to  do ;  whereupon,  &c.,  as  in  the 
fourth  plea,  from'  the  f  in  p.  118. 

Replication  to  the  fourth  plea,  so  far  as  related  to  the  first  count — that, 
at  the  said  times  when,  &c.  in  the  said  first  count  mentioned,  the  plain- 
(iff  was  lawfiilly  possessed  of  the  said  dwelling-house  in  which,  &c.,  and 
Was  lawfiiUy  entitled  to  her  possession  thereof  as  against  the  defendants; 
imihout  this  that  the  plaintiff  was  unlawfully  in  possession  or  occupation 
of  the  said  dwelling-house  in  which,  &c.,  in  manner  and  form  as  in  the 
said  fourth  plea  so  far  as  related  to  the  said  first  count  in  that  behalf  was 
alleged — concluding  to  the  country.  There  were  similar  replications  to 
file  fourth  plea  so  far  as  the  same  related  to  the  second  and  third  counts 
respectively:  and,  as  to  the  fourth  plea,  so  far  as  it  related  to  the  last 
count  of  the  declaration,  the  plaintiff  replied,  that,  aft^er  the  defendants 
seized  the  goods  and  chattels  in  the  said  lactt  count  mentioned,  and  took 
and  amoved  the  same  in  the  manner  in  the  said  fourth  plea  in  that  be* 
half  mentioned,  to  wit,  at  the  said  time  when,  &c.  in  the  said  last  count 

(a)  ThiB  Atlegation  is  unnece«aiy,  m  a  person  who  hsui  a  right  of  possession  may  break 
open  oater  doom. 
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kitdiat  behalf  mentioned,  the  defendants  concerted  and  disposed  of  the 
said  goods  and  chattels  to  their  otvn  use,  in  manner  and. form  as  in  the 
said  last  count  was  alleged^-verification. 

Replication  to  the  eighth  plea,  so  far  as  it  related  to  the  last  count  of 
the  declaration-'— that,  after  the  defendants  seized  the  goods  and  chattels 
in  the  said  last  count  meqtioned,  and  took  and  amoved  the  same  in  the 
manner  in  the  said  last  plea  in  that  behalf  mentioned ,  to  wit,  at  the  said 
time  when,  &c.  in  the  said  last  count  *inthat  behalf  mentioned,  r«-f23 
the  defendants  converted  and  disposed  of  the  said  goods  and 
chattels  to  their  own  usci  in  manner  and  form  as  in  the  said  last  count 
was  alleged — ^verification. 

To  these  replications  the  defendants  demurred  specially,  assigning  for 
causes,  as  to  the  replication  to  so  mueh  of  the  fourth  plea  as  related  to 
the  first,  second,  and  third  counts— that  it  did  not  appeal^  in  or  by  those 
replications  how  or  why  the  plaintifi*  was  lawfully  possessed  of  the  said 
dwelling-house ;  that  it  should  have  been  herein  alleged  what  right  and 
title  the  plaintiff  had  to  the  possession  of  the  said  dwelling-house ;  that 
they  ^ould  have  traversed  that  the  dwelling-bouse  in  which,  &c.  was 
the  dwelling-house,  soil,  and  freehold  of  Wilson,  or  should^  have  set 
fisrth  and  shown  what  right  or  title  the  plaintifi*  had  therein,  showing  the 
facts  under  which  she  derived  such  right  or  title;  that  they  traversed 
immaterial  matter ;  that  they  amounted  to  argumentative  traverses  of  the 
defendants  having  been  servants  of  Wilson,  and  having  acted  by  his 
command,  a&  alleged  in  the  plea ;  and  that  they  put  in  issue  matters  of 
law  and  matters  not  properly  triable  by  a  jury^  namely,  whether  or  not 
the  plaintijOr  was  tmlau^ly  in  possession  or  occupation  of  the  said  dwell- 
ing-house, &c.  And,  as  to  the  replication  as  to  so  much  of  the  fourth 
plea  as  related  to  the  last  count,  and  also  as  to  the  replication  to  the 
eighth  plea — ^that  the  replication  did  not  sufficiently  confess  and  avoid, 
or  traverse  or  deny,  the  matters  alleged  in  the  plea ;  that,  if  it  was  meant 
as  a  denial  of  the  defendants^  having  removed  the  said  goods  and  chat- 
tels to  a  small  and  conv^ient  distance,  and  there  leaving  the  same  for 
llie  use  of  the  plainti£&,  it  was  an  argumentative  traverse  thereof,  and 
should  have  concluded  to  tiie  country,  and  not  with  a  verification ;  that, 
if  the  replication  was  meant  to  confess  and  avoid  the  said  matter  in  the 
plea  so  far  as  related  to  the  last  *c6unt,  it  ¥ras  a  departure  from  r«i  04 
the  declaration,  inasmuch  as  it  admitted  that  the  action  was 
brought  for  the  purpose  in  the  plea  mentioned,  and  that  so  much  of  the 
plea  as  related  to  that  count  was  an  answer  thereto,  and  at  the  same 
time  sought  and  endeavoured  to  set  up  and  establish  another  and  differ- 
ent  cause  of  action ;  that  the  replication,  if  it  was  intended  to  set  up 
that  the  defendants  were  trespassers  by  or  from  the  original  seizing  and 
taking  of  the  goods  and  chattels,  should  have  shown  how  they  were  so ; 
that  it  was  uncertain  and  ambiguous  from  the  replication,  whether  the 
plaintiff  intended  to  rely  upon  the  said  seizing  and  taking  of  the  said 
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goods  and  chattels  as  a  cause  of  action ;  that  the  replication  was  a  new 
assignment  improperly  and  inartificially  pleaded,  &c.    Joinder. 

Channellj  Serjt.,  in  support  of  the  demurrers.  The  fourth  and  eighth 
pleas  are  substantially  pleas  of  liberum  tenementum  in  Josiah  Wilson^  so 
far  as  regards  the  dwelling-house ;  and,  in  effect,  all  that  the  plaintiff 
says  in  her  replications^  is,  that  she  is  lawfully  possessed,  without  saying 
in  what  manner  she  is  entitled  to  the  possession.  It  is  apprehended  she 
should  either  have  set  up  title  in  herself,  or  have  denied  that  the  dwell- 
ing-house was  the  property  of  the  plaintiff,  whereas  she  has  admitted 
the  title  of  Josiah  Wilson.  These  pleas  are  also  pleas  of  liberum  tene- 
mentum, well  pleaded  with  respect  to  the  other  matters  comprised  in  the 
declaration  ;  for,  the  justification  is  connected  with  the  dwelling-house. 

Talfourdj  Serjt.,  contra.(a)  It  may  be  conceded  that,,  had  the  pleas 
•1261  ^^^^  simply  pleas  of  liberum  tenementum,  *the  plaintiff  must 
have  either  denied  the  title  as  alleged,  or  set  up  title  in  herself. 
But  here  the  defendants  do  not  rely  on  the  mere  allegation  of  soil  and 
freehold  in  Wilson ;  they  go  on  to  state  that  the  plaintiff  was  unlawfully 
in  possession  of  the  dwelling-house ;  and  therefore  the  plaintiff  had  a 
right  to  take  issue  on  this  last-mentioned  allegation.  [Maule,  J.  The 
allegations  in  the  pleas  that  the  plaintiff  was  unlawfully  in  possession 
are  quite  idle.  The  pleas  ought  to  have  shown  how  she  was  unlawfully 
in  possession.  Tindal,  C.  J.  The  plea  of  liberum  tenementum  implies 
that  both  the  freehold  and  the  right  to  the  possession  are  in  the  party^ 
otherwise  it  would  be  no  answer  to  the  declaration.  The  pleas  attempt 
to  justify  too  much.  They  are  clearly  bad,  as  containing  no  answer  to 
the  assault.     Maule,  J.    I  think  the  pleas  and  replications  alike  bad.] 

Channell,  Serjt.,  in  reply.  It  may  be  that  the  pleas  would  have  been 
held  bad  on  special  demurrer,  as  attempting  to  justify  too  much» 
[Maule,  J.  The  fourth  plea  admits  the  assault.  How  does  it  justify 
that  assault  ?  It  alleges  no  possessoiy  right.}  It  may  be  that  the  plea 
*1261  *^^  liberum  tenementum  would  be  no  answer  to  the  assault ; 
but  that  part  of  the  plea  may  be  taken  to  apply  to  so  much  of 
the  declaration  as  is  in  its  nature  local,  and  the  residue  of  the  plea  to 
the  assault  and  expulsion.    On  general  demurrer,  at  all  events,  the  plea 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintifl*  were : — 

«  First,  that  the  replications  demurred  to  are  good,  and  that  the  olijections  taken  by  the  de- 
murrers are  not  tenable. 

«*  Secondly,  that  the  fourth  plea  is  bad  for  not  justifying  the  conversion  of  the  goods  alleged 
in  the  declaration  to  have  been  converted  by  the  defendants  to  their  own  use ;  and  that  it  m 
also  bad  for  not  suiiiciently  justifying  the  biting  of  the  plaintiff  alleged  in  the  declaration. 

<«  Thirdly,  that  the  eighth  pica  is  bad,  because  it  does  not  show  that  the  agreement  therein 
mentioned  was  under  seal,  or  that  it  operated  in  such  a  manner  as  to  admit  of  such  right  of 
entary  as  is  alleged  in  the  plea,  being  reserved  by  it;  and  because  the  plea  does  not  show  that 
Wilson  had  the  reversion  at  the  time  of  the  breach,  which  was  relied  on  as  consUtuling  the 
forfeiture ;  and  because  it  does  not  appear  that  the  entry  mode  before  the  committing  of  the 
trespasses  was  made  for  the  purpose  of  avoiding  the  lease,  or  that  R.  Roberts  or  his  assigneea 
or  under-tenants  bud  any  notice  that  it  was  made  for  such  purpose ;  and  because  it  admits  on* 
of  the  .trespasses,  viz.,  the  first  entry  therein  averred,  before  any  notice  given  to  Roberts  of 
Wilson's  election  to  determine  the  lease." 
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Is  sufficient.  The  eighth  plea  justifies  all  but  the  assault.  [Cresswell, 
J.  The  seisin  in  fee  in  Wilson  is  made  the  foundation  of  that  plea  as 
well  as  of  the  fourth.] 

TmDAL,  C.  J.  It  appears  to  me  that  the  eighth  plea  must  follow  the 
fete  of  the  fourth.  As  to  the  fourth  plea,  as  the  defendants  have  thought 
4t  to  introduce  in  their  justification  the  seisin  in  fee  in  Wilson,  the 
plaintiff  has  a  ri^t  to  see  whether  or  not  it  affords  a  good  answer  to  the 
assault.  This  is  the  first  time  I  ever  met  with  a  plea  of  libenim  tene- 
mentum  in  an  action  charging  an  assault.  The  ordinary  answer  to  such 
an  action  is,  that  the  assault  was.  committed  in  defence  of  the  defend- 
ant's possession.  Liberum  tenementum  at  the  most  only  implies  a  posses- 
sion.    I  think  this  is  clearly  a  bad  plea. 

Maui-e,  J.  I  am  of  the  same  opinion.  This  is  a  perfectly  unprece- 
dented form  of  plea. 

Cbesswell,  J.  I  am  also  of  opinion  that  the  fourth  plea  is  bad.  In 
trespass  quare  clausum  fregit  the  possession  of  the  plaintiff  is  the  foun- 
dation of  the  action;  aiid  the  defendant  is  considered  sufficiently  to 
deny  the  plaintiff's  right  of  possession  by  pleading  liberum  tenementum 
in  himself  or  a  third  person ;  in  the  latter  case  justifying  as  the  servant 
and  acting  by  the  command  of  such  third  person :  and  by  this  anoma- 
lous plea  the  plaintiff  is  put  to  show  how  be  has  a  possession  in  himself 
consistent  with  the  fireehold  being  in  another,  unless  he  chooses  to  tra- 
verse the  title  set  up  by  the  plea.  But,  where  the  declaration  charges 
an  assault,  a  defendant  *can  only  justify  by  alleging  possession,  r*i  07 
and  that  the  assault  was  committed  in  defence  of  such  posses-  '- 
sion.  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
upon  both  demurrers. 

£arle,  J.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  plea  of  liberum  tenementum  is  clearly  no  justification  as  to 
the  assault.  Judgment  for  the  plaintiff. 

Channdlf  Seijt.,  on  a  subsequent  day,  having  called  the  attention  of 
the  court  to  the  allegation  of  entry  in  the  eighth  plea, 

TiNDAL,  C.  J.,  said :  That  only  shiAs  the  objection  to  the  replication. 
The  eighth  plea  is  pleaded  to  the  first,  third,  fourth,  and  fifth  counts. 
In  her  replication,  the  plaintiff  says,  that,  after  the  defendants  seized  the 
goods  and  chattels  in  the  last  count  mentioned,  and  took  and  amoved 
the  same  in  the  manner  in  the  plea  mentioned,  the  defendants  converted 
and  disposed  of  the  goods  to  their  own  use,  as  in  the  last  count  alleged. 
We  decided  for  the  plaintiff  on  the  fourth  plea,  because  we  thought  the 
plea  bad,  no  right  of  possession  being  shown ;  and  we  also  decide  for 
the  plaintiff  upon  the  replication  to  the  eighth  plea,  on  the  groMnd  that 
the  replication  is  good ;  for,  as  the  plea  goes  to  four  of  the  counts,  and 
the  replication  shows  that  the  defendants  were  trespassers  ab  initio  as  to 
one,  it  is  an  answer  to  the  plea. 

The  rest  of  the  court  concurring,  Judgment  accordingly. 
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•128]  ♦HOWETT  v.  CLEMENTS. 

CLEMENTS  v.  HOWETT.    Jan.  17. 

Where  an  award  k  wut  back  to  the  arbitrator  to  be  amended,  he  IB  not  bpond  to  giire  the  par* 
ties  notice  to  attend  him  thereon. 

By  an  order  of  nisi  prius,  bearing  date  the  27th  of  November,  1843, 
made  in  a  cause  ot  Howett  v.  Clements^  a  verdict  was  ordered  to  be 
entered  for  the  plaintifT,  damages  500/.)  subject  to  the  award  of  a  bar- 
rister, who  was  thereby  empowered  to  direct  that  a  verdict  should  be 
entered  for  the  plaintiff  or  the  defendant,  as  he  should  think  proper,  and 
to  whom  that  cause,  and  also  another  cause  of  Clements  v.  Howeltj  and 
^1  matters  in  difference  between  the  parties,  were  referred.  The  costs 
of  the  said  suits  respectively  were  to  abide  the  event  of  the  award,  and 
the  costs  of  the  reference  and  award  were  to  be  in  th^  discretion  of  the 
arbitrator. 

The  arbitrator  made  his  award  on  the  1st  of  May,  1844,  as  follows :— ^ 
»<  With  respect  to  the  cause  first  above  mentioned,  and  in  which  the  said 
James  Charles  Howett  is  the  plaintiff  and  the  said  Benjamin  Clements  is 
defendant,  I  award,  order,  and  adjudge  that  the  verdict  already  entered 
up  therein  for  the  plaintiff -James  Charles  Howett  shall  stand,^  but  that 
the  damages  shall  be  reduced  to  the  sum  of  45/. ;  and  with  respect  to 
the  other  cause,  in  which  the  said  Benjamin  Clements  is  the  plaintiff  and 
Ac  said  James  Charles  Howett  is  defendant,  I  award,  order,  and  adjudge* 
tluU  a  verdict  shaU  he  entered  for  the  defendant  James  Charles  Howett ; 
and  I  find  that  there  are  no  further  or  other  matters  in  difference  between 
the  said  parties  besides  or  in  addition  to  the  said  causes  in  the  said 
order  of  reference  and  hereinbefore  mentioned ;  and  I  further  order  and 
award  that  the  costs  of  this  reference  and  of  this  my  award  shall  be  paid 
by  the  said  Benjamin  Clements/' 

*1291  *^  ^^  ^^^^  having  been  obtained  on  behalf  of  Clements,  to 
set  aside  the  above  award,  on  the  ground  that  the  arbitrator  had, 
by  mistake,  called  the  plaintiff  in  the  first*mentioned  action  James 
Charles  Howett,  instead  of  JosqA  Charles  Howett,  the  court,  on  the 
23d  of  November  last,  after  hearing  counsel,  ordered,  « that  the  award 
of  the  arbitrator  in  the  said  rule  mentioned  be  referred  back  to  the  said 
arbitrator  to  reconsider  and  amend  the  same  if  he  should  think  fit."  In 
pursuance  of  this  rule  the  arbitrator,  oa  the  2d  of  December  last,  made 
the  following  endorsement  on  he  back  of  the  award  '^ — *«  In  pursuance 
of  an  order  of  the  Court  of  Common  Pleas  of  the  23d  November  last,  I, 
the  within-named  arbitrator,  have  reconsidered  this  my  award ;  and  I  do 
hereby  certify  and  declare  that  the  same  ought  to  be  amended  by  substi- 
tuting the  name  Joseph  Charles  Howett  for  the  name  James  Charles 
Howett,  wherever  such  name  occurs  in  the  said  award,  and  that  die 
said  award  ought  now  to  be  read  as  if  the  name  Joseph  Charles  Howett 
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had  originally  stood  therein  instead  of  the  name  James  Charles  Howett 
in  every  instance  where  such  name  occurs  in  the  said  award,  the  name 
James  Charles  Howett  having  been  therein  inserted  by  mistake  instead 
of  the  name  Joseph  Charles  Howett,  and  Joseph  Charles  Howett  being 
the  person  thereby  meant  and  intended  by  me." 

The  arbitrator  further  altered  his  award  by  inserting  at  the  asterisk  the 
following  words: — <<that  the  defendant  dierein  is  not  guilty  of  the 
grievances  therein  laid  to  his  charge,  or  of  any  or  either  of  them,  or  of 
any  part  thereof,  and'' — ^which  words  he,  by  a  note  in  the  margin, 
awarded  and  directed  should  stand  as  part  of  his  award. 

Manningy  Serjt.,  now  moved  to  set  aside  the  award,  on  the  ground 
that  the  arbitrator  had  improperly  directed  a  verdict  to  be  entered  in  the 
second  action,  the  order  *giving  him  no  power  so  to  do ;  Hutckith  r«i  qa 
son  V.  BlacfcwellyS  Bingh.  331,  1  M.  &  Scott,  513.  [Maule,  J.  *■ 
There  undoubtedly  could  not  be  a  formal  verdict  entered  in  the  condition 
in  which  the  second  cause  stood :  the  arbitrator  has  used  the  word  in  its 
popular  sense.  Cbesswell,  J.  This  objection  existed  at  the  time  the 
first  motion  was  made  to  set  aside  the  award,  and  was  not  then  urged ; 
it  is  now  too  late  to  raise  it.  Maule,  J.  There  was  some  colour  for  the 
objection  when  the  first  application  was  made ;  but  it  is  now  removed.] 
The  party  has  until  the  end  of  the  term  succeeding  the  amendment  to 
move  to  set  aside  the  award  ;  Moore  v.  Btdliriy  7  Ad.  &  E.  595,  2  N.  & 
P.  436.  [TiNDAL,  C.  J.  The  direction  as  to  the  verdict  is  simply  use^ 
less ;  the  issue  is  determined.] 

The  learned  seijeant  then  produced  an  affidavit  stating  that  no  notice 
had  been  given  to  Clements  or  his  attorney  to  attend  the  arbitrator  on 
his  reconsidering  or  amending  his  award ;  nor  did  he,  Clements,  or  any 
person  on  his  behalf,  attend  the  arbitrator  on  his  so  reconsidering  or 
amending  his  award.     This,  he  submitted,  Clements  was  entitled  to  do. 

TiNDAL,  C.  J.  The  arbitrator  was  not  bound  to  give  notice  to  the 
parties.  The  award  was  sent  back  to  him  for  a  specific  purpose.  He 
needed  no  assistance  from  either  side. 

Maule,  J.  If  the  award  is  open  to  the  objection  suggested,  the  party 
is  not  without  remedy ;  he  may  avail  himself  of  it  as  a  defence  to  an 
action  upon  the  award. 

The  rest  of  the  court  concuiring.  Rule  refused. 
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An  affidavit  with  a  jurat  afating  It  to  have  been  «  vwom  at  the  jodgea*  chambeia,  Serjeanta* 
Inn,  Chancery  Lane,  in  the  county  of  Middlesex,  ia  sufficient 

A  cause  and  all  matiterB  in  difierence  between  the  parties  were  referred  to  a  lay  arbitrator,  the 
easts  of  the  cause  and  of  the  reference  and  award  to  abidt  the  ruuit  of  the  award.  The 
arbitrator  by  his  award  found  that  the  plaintiflf  had  no  cause  of  action  as  to  the  first  count ; 
«nd  that,  as  to  the  second,  third,  and  fourth  counts,  the  defendant  was  indebted  to  the  plain- 
voL.  I.  12  h2 
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tiff  in  682*  9i.  7d,;  bat  that  the  plaintiff  was  indebted  to  the  defendant  upon  the  vhoIiB  mat* 
tan  refened  (including  the  above  anm)  in  17^  7<.  bd:-^Beld,  that  he  was  not  bound  to  give 
any  direction  as  to  costs. 

Bankraptcy  is  no  revocation  of  a  sabmission  to  arbitration. 

The  award  directed,  amongst  other  things,  that  the  plaintiff  sboidd,  on  a  given  day,  deliver  op 
to  the  defendant  a  warrant  for  a  hogshead  of  port  wine  lying  at  the  London  Docks,  descrilv 
ing  it  by  its  number  and  marks :  the  demand  required  the  plaintiff  to  deliver  up  **(me  Aogs- 
htad  of  port  mne,'*  describing  it  i^^Htld^  that  this  waa  not  a  soffident  demand  to  support  an 
attachment 

By  a  judge's  order,  (afterwards  made  a  rule  of  court,)  dated  the  23d 
of  May,  1843,  and  made  in  a  cause  wherein  H.  W.  Hemsworth  was  plain- 
tiff, and  T.  H.  Brian  defendant,  it  was  ordered  that  the  cause  and  all 
other  matters  in  diflerence  between  the  parties  should  be  referred  to  J^ 
S.,  (a  layman,)  the  costs  of  the  said  cause  and  of  the  reference  and  award 
to  abide  the  result  of  the  award. 

J.  S.,  on  the  23d  of  March,  1844,  made  his  award  as  follows: — "  I  do 
find,  award,  and  determine,  that,  at  the  time  of  commencing  the  said 
action,  the  plaintiff  had  not  any  cause  of  action  for  or  in  respect  of  the 
several  matters  and  things  respectively  mentioned  and  contained  or  re- 
ferred to  in  the  first  count  in  the  pleadings  in  the  said  cause  contained:; 
and  that,  in  case  the  trial  in  the  said  cause  had  proceeded,  the  issue 
joined  on,  or  in  respect  of,  the  said  count,  should  and  ought  to  have 
been  found  for  the  defendant:  And  I  further  find,  award,  and  determine, 
that,  on  the  2d  of  March,  1843^  and  at  the  time  of  the  commencement' 
of  the  said  actibn,  the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  68/.  95.  Id.  on  the  second,  third,  and  fourth  counts  in  the  said  decla- 
*1321  ^^^^'^  mentioned  ;  and  that,  in  case  the  trial  *in  the  said  cause 
had  proceeded,  the  issues  joined  on  the  second,  third,  and  fourth 
counts  in  the  said  pleadings  contained  should  and  ought  to  have  been 
found  for  the  plaintiff:  And  I  further  find,  award,  and  determine,  that, 
on  an  account  taken  of  all  matters  referred  to  me  by  the  said  recited 
order,  (including  the  said  sum  of  68/.  9^.  7c/.,)  the  plaintiff  was,  at  the 
date  of  the  said  order,  and  still  is,  indebted  to  the  defendant  in  the  sum 
of  17/.  75.  bd. :  And  I  further  award,  order,  and  direct  that  the  said  H. 
W.  Hemsworth  shall;  on  the  1st  of  April  next,  at,  &c.,  pay  unto  the  said 
T.  H.  Brian,  or  his  attorneys,  for  the  use  of  the  said  T.  H.  Brian,  the 
sum  of  17/.  75.  bd. :  And  I  fiirther  award,  order,  and  direct  that  the  said 
H.  W.  Hemsworth  shall,  on  the  30th  of  March  instant,  deliver  up  unto 
the  said  T.  H.  Brian,  his  executors,  administrators,  or  assigns,  the  fol- 
lowing warrants  of  wines  and  brandy,  namely,  a  warrant  for  one  hogs- 
head of  port  wine,  numbered  2260,  now  or  lately  lying  in  the  East  Vault, 
London  Docks,  and  marked  B.  No.  2,  &c.  &c.  [here  followed  a  descrip- 
tion by  marks  and  numbers  of  several  casks  of  wine  and  one  hogshead 
of  brandy :]  And  I  further  find  that  the  said  H.  W.  Hemsworth  is  in 
possession  of  certain  wines  in  bottle,  the  property  of  the  said  T.  H.  Brian, 
consisting  of,  &c.  &c. :  And  I  further  award,  order,  and  direct  that  the 
said  H.  W.  Hemsworth  shall,  on  the  30th  of  March  instant,  deliver  up 
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all  the  said  wines  in  bottle  to  the  said  T.  H.  Brian,  or  his  servants  or 
agents  authorized  by  writing  under  his  hand  to  receive  the  same  :  And 
I  fiirther  award,  order,  and  direct,  that,  if  default  be  made  by  the  said 
H.  W.  Hemsworth,  his  executors,  administrators,  or  assigns,  io  payment 
of  the  said, sum  of  17/.  7s.  bd.j  to  the  said  T.  H.  Brian,  his  executors, 
administrators,  or  assigns,  or  to  his  said  attorneys,  at  the  time  in  that  be- 
half herein  by  me  appointed,  or  if  the  said  H.  W.  Hemsworth,  his  exe- 
cutors, &c.,  shall  not,  on  the  30th  day  of  March  ^instant,  deliver  ■■•-i  oo 
up  to  the  said  T.  H.  Brian,  his  executors,  &c.,  the  said  wine-' 
warrards  and  brandy-warrant,  and  the  said  wines  in  bottle,  hereinbefore 
directed  by  me  to  be  delivered  up,  then  and  in  either  of  the  said  cases, 
after  making  this  my  award  a  rule  of  Her  Majesty's  court  of  Common 
Pieas,  the  said  T.  H.  Brian  may  immediately  proceed  by  attachment  or 
otherwise  (a)  for  the  recovery  of  the  said  sum  of  17/.  Is.  5d.,  and  of  the 
possession  of  the  said  wme-warrants  and  brandy-warrant  and  wines  in 
bottle,  or  either  of  them,  as  the  case  may  require :  And  I  further  award, 
order,  and  determine  that  the  said  H.  W.  Hemsworth  shall  take  to,  retain, 
and  keep  four  butts  of  sherry  wine,  &c.  &c.,  which  articles  and  things 
were  formerly  the  property  of  the  said  T.  H.  Brian,  and  are  now,  or  lately 
were,  in  the  possession  of  the  said  H.  W.  Hemsworth,  &c.:  And  I  lastly 
award,  order,  and  determine,  that,  after  the  due  performance  of  this  my 
award,  and  the  payment  of  the  costs  of  the  said  cause,  and  of  the  said 
reference  and  of  this  my  award,  they  the  said  H.  W.  Hemsworth  and  T. 
H.  Brian,  and  their  respective  executors  or  administrators,  shall  respec- 
tively within  ten  days  after  the  same  shall  have  been  respectively  ten- 
dered to  him  or  them  for  execution,  and  at  the  costs  and  charges  of  the 
party  requiring  the  same,  sign,  seal,  and  as  their  respective  acts  and 
deeds  deliver,  each  of  them,  his  executors  or  administrators,  unto  the 
other  of  them,  his  executors  or  administrators,  mutual  general  releases,  in 
writing,  of  all  and  all  manner  of  actions  and  suits,  claims  and  demands 
whatsoever,  from  the  beginning  of  the  world  up  to  the  day  of  the  date 
of  the  said  order  of  reference." 

Talfourdy  Serjt.,  obtained  a  rule  nisi  for  an  attachment  against  the 
plaintiff  for  non-performance  of  the  above  *award.  The  affidavit  r»i  34 
upon  which  the  rule  was  obtained  stated  that  the  deponent  did,  ^ 
«  on  the  8th  of  November  instant,  personally  serve  H.  W.  Hemsworth, 
the  above-named  plaintiff,  with  a  true  copy  of  the  said  award,  and  also  a 
true  copy  of  the  rule  of  court,  and  the  master's  allocatur  thereon,  and,  at 
the  same  time  showed  him,  the  said  H.  W.  Hemsworth,  the  said  original 
award,  and  the  said  original  rule  and  allocatur  thereon;  and  that  the 
deponent  then  demanded  of  the  said  H.  W.  Hemsworth  the  sura  of  17/. 
7^.  5(f.,  awarded  to  him  the  deponent  in  and  by  the  said  award,  as  also 
the  sum  of  68/.  11^.,  the  costs  allowed  by  the  said  master  in  and  by  the 
said  allocatur ;  and  that  the  deponent  did,  at  the  same  time,  demand  of 

(a)  Vide  1  &  3  Vict  c  110,  8.  18. 
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the  said  H.  W.  Hemsworth  one  hogshead  of  port  wine^  numbered  2260, 
then  or  then  lately  lying  in  the  East  Vault,  London  Docks,  and  marked 
B.  No.  2,  a  toarrant  for  one  hogshead  of  sherry,  &c.  &c.,  directed  by 
the  said  award  to  be  delivered  up  by  the  said  H.  W.  Hemsworth  fo  the 
deponent ;  but  that  the  said  H.  W.  Hemsworth  did  not  then,  or  at  any 
time  since,  pay  the  sums  of  17/.  7^.  5d.,  and  68/.  lis.,  or  either  of  them, 
or  any  part  thereof,  to  the  deponent,  or  to  any  person  on  his  behalf;  nor 
did  the  said  H,  W.  Hemsworth  then,  or  at  any  time  since,  deliver  up 
the  said  warrants  and  unnes^  or  any  of  them,  or  any  part  thereof,  to  the 
deponent,  or  to  any  person  on  his  behalf." 

The  jurat  to  the  above  ai&davit  was  as  follows : — «<  Sworn,  at  the  judges' 
chambers,  Serjeants'  Inn,  Chancery  Lane,  in  the  county  of  Middlesex, 
this  9th  day  of  November,  1844.  C.  Cresswell." 

Channelly  Serjt.,  now  showed  cause.  He  took  a  preliminary  objection 
to  the  affidavit  of  demand,  viz.,  that  the  jurat  was  defective,  inasmuch 
as  the  judges'  chambers  are  not  situate  in  Serjeants'  Inn,  neither  is  Ser- 
*1351  J^^^^'  ^^"^  ^^  *^®  county  of  Middlesex.  In  support  of  this  ♦ob- 
jection he  produced  an  affidavit  made  by  Mr.  Gibbs,  Mr.  Justice 
Cresswell's  clerk,  and  by  the  plaintiff's  attorney — ^the  former  of  whom 
deposed  that  he  had  inspected  an  affidavit  sworn  in  this  cause  by  a  per- 
son purporting  to  be  the  defendant,  on  the  9th  of  November  last,  and 
filed,  &c.,  and  that  the  said  person  purporting  to  be  the  defendant  was 
sworn  to  the  truth  of  the  aforesaid  affidavit  by  the  deponent  on  the  said 
9th  of  November  last,  at  the  chambers  of  Cresswell,  J.,  situate  in  Rolls 
Garden,  Chancery  Lane:  and  the  latter,  that  the  usual  form  of  jurat 
attached  to  affidavits  sworn  at  chambers,  and  that  which  is  placed  up  in 
the  said  chambers  of  the  judges  of  this  court,  as  the  form  to  be  adopted 
by  persons  swearing  affidavits  there,  is  as  follows: — "Sworn  at  my  cham- 
bers. Rolls  Garden,  Chancery  Lane,  this day  of ,  before  me," 

Talfourdj  Serjt.,  referred  to  The  Quee?i  v.  Toumsend^{a)  where,  upon 
an  indictment  for  perjury,  the  jury  found  that  the  judges'  chambers  were 
in  the  county  of  Middlesex,  and  the  prisoner  was  convicted.(6) 

Per  curiam  :(c)  Proceed  to  the  merits. 

Channellf  Serjt.  The  award  is  bad.  The  reference  is  of  the  cause 
as  well  as  of  all  matters  in  difference.  The  arbitrator  finds,  that,  at  the 
commencement  of  the  action,  the  plaintiff  had  not  any  cause  of  action 
for  or  in  respect  of  the  several  matters  and  things  in  the  first  count,  and 
that,  if  the  cause  had  proceeded  to  trial,  the  issue  joined  thereon  ought 
to  have  been  found  for  the  defendant:  but,  as  to  the  second,  third,  and 
*1361  f<>^^<^oui^ts,  he  finds  that  the  defendant  was  indebted  to  the  "^plain- 
tiffin  the  sum  of  68/.  9^.  7</.,  and  that  if  the  cause  had  proceeded 
to  trial,  the  issues  on  these  counts  should  have  been  found  for  the 

(a)  Not  reported. 

(6)  The  judges'  chamben  are  built  upon  ground  which  formerly  was  part  of  the  Rolla  GardeDa» 
but  which  has  ceased  to  be  so,  and  now  forms  part  of  Seijcants*  Inn. 
(c)  Tindal,  C.  J.,  was  absent 
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plaintiff.    He  has,  however,  ^ven  no  direction  as  to  the  costs  of  the 
cause. 

Maule,  J.  By  the  order  of  reference,  aU  the  costs  are  to  abide  the 
retuli  of  the  award.  The  parties  had  disputed  accounts  between  them, 
and  the  substance  of  the  order  is,  a  reference,  of  those  accounts  to  the 
arbitrator,  the  costs  to  follow  the  balance.  JTie  result  means  the  final 
determination  of  the  whole  matters  in  dispute,  which  were  to  result  in  a 
balance  one  way  or  the  other.  The  arbitrator  finds,  that,  on  an  account 
taken  of  all  matters  referred  to  him,  (including  the  68/.  9$.  7^.,  which  he 
had  found  to  be  due  to  the  plaintiff  on  the  second,  third  and  fourth 
counts,)  the  plaintiff  was  at  the  date  of  the  order,  and  still  was,  indebted 
to  the  defendant  in  the  sum  of  17/.  7^.  bd.  He  was  not^  I  think,  called 
upon  to  give  any  specific  direction  as  to  the  costs. 

CB.ESSWELL,  J.  Suppose  there  are  several  accounts  between  two  mer- 
chants, and  they  agree  that  the  whole  accounts  shall  be  referred  to  an 
arbitrator,  the  costs  to  abide  the  result,  and  the  arbitrator  finds  the  ba- 
lance upon  some  of  the  accounts  in  favour  of  A.,  and  upon  others  in 
fiivonr  of  B.,  but  the  final  balance  of  the  whole  accounts  in  favour  of  B. ; 
what  would  be  the  result  of  the  award  ?    Is  not  that  virtually  this  case  ? 

Chofmellf  Serjt.,  then  produced  an  affidavit  made  by  Hemsworth  stating 
diat,  on  the  16th  of  March,  1844,  a  docket  was  struck  against  him  and 
a  fiat  opened,  which  was  yet  pending ;  that,  after  the  docket  was  struck, 
his  solicitor  ceased  to  act  for  him ;  that  Brian,  in  August  last,  attempted 
to  prove  his  claim  under  the  award  against  the  deponent's  estate,  when 
it  was  objected  by  the  solicitor  to  the  fiat,  that  he  could  not  do  so,  the 
*award  bearing  date  subsequently  to  the  date  of  the  fiat  ;(a)  and  r«i  07 
that  the  commissioner  thou^t  the  objection  valid,  but  afterwards  ^ 
stated  that  he  would  go  into  the  merits  if  Brian  thought  fit,  which  the 
latter  consented  to  do,  and  forthwith  proceeded  to  attempt  to  prove  the 
items  of  his  claim  against  the  deponent's  estate ;  that  finally  the  com- 
missioner refused  to  allow  him  to  prove,  observing  that  the  arbitrator  had, 
in  his  opinion,  made  an  unjustifiable  award.  The  affidavit  further  stated, 
that,  after  the  fiat  against  the  deponent  had  been  opened,  the  messenger 
of  the  court  of  bankruptcy  took  possession  of  all  the  property  and  effects 
of  the  deponent,  situate,  &c. ;  and  that  the  said  messenger  <<  did  seize 
and  take  p6ssession  of  all  the  goods  and  chattels  mentioned  in  the  award 
of  the  said  arbitrator,  and  directed  to  be  delivered  up  by  the  deponent 
to  the  defendant,  with  the  exception  of  the  warrants  mentioned  in  the 
said  award,  the  same  being  in  the  possession  of  the  Commercial  Bank  of 
London  at  the  time  of  the  deponent's  bankruptcy,  and  held  by  the  said 
bank  for  money  claimed  as  due  by  the  deponent  to  the  said  bank ;  and 
that  the  said  assignees  also  claimed  their  right  to  the  said  warrants  atler 
the  supposed  claim  of  the  bank  was  satisfied ;  and  that  the  assignees  still 
retained  the  said  goods  and  chattels,  except  the  warrants  as  aforesaid,  or 
(a)  See  ExparU  Kemtheted,  1  Rom,  149. 
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had  disposed  thereof  for  the  benefit  of  the  creditors ;  and  that,  in  con- 
sequence of  such  seizure,  the  deponent  was  not  in  a  situation  to  comply 
with  the  order  and  award  of  the  said  arbitrator  in  that  respect,  nor  was 
he,  by  reason  of  the  said  fiat  issuing  against  him,  able  to  pay  the  amount 
awarded  to  be  paid  by  the  deponent. 

The  learned  Serjeant  submitted  that  the  bankruptcy  of  the  plaintiff 
operated  a  revocation  of  the  submission ;  Marsh  v.  Wood^  9  B.  &  C.  658, 
*1381  ^  ^*  ^  ^*  ^^ '  though  this  court,  in  the  subsequent  ^case  of 
-*  Ihylor  y.  ShMeworth,  6  N.  C.  277,  8  Scott,  565,  upon  a  different 
state  of  circumstances,  decided  otherwise ;  and  that,  at  all  events,  this 
was  not,  under  the  circumstances  disclosed  in  the  affidavit  of  Hemsworth, 
a  case  in  which  an  attachment  ought  to  issue  against  him. 

Maule,  J.  I  see  no  reason  why  the  bankruptcy  of  either  party  should 
be  held  to  operate  a  revocation  of  the  submission  ;  and  the  decisions  are 
numerous  to  show  that  it  does  Tiot  so  operate.  Two  persons  think  fit  to 
refer  their  differences  to  the  determination  of  an  arbitrator :  one  of  them 
afterwards  becomes  bankrupt.  I  do  not  see  why  a  revocation  of  the  sub- 
mission should  therefore  be  imposed  upon  them,  when  possibly  neither 
party  wishes  to  revoke.  Nor  do  I  see  any  thing  in  the  circumstances  to 
take  this  case  out  of  the  ordinary  rule. 

Channelly  Serjt.  Then,  as  to  one  part  of  it,  the  demand  was  insuffi- 
cient. The  award  directs,  amongst  other  things,  that  Hemsworth  shall, 
on  a  given  day,  deliver  up  to  Brian,  his  executors,  &c.,  «  a  umrant  for 
one  hogshead  of  port  wine,  numbered  2260,  now  or  lately  lying  in  the 
East  Vault,  London  Docks,  and  marked  B.  No.  2 ;"  whereas  the  demand, 
as  to  that,  is  of  «  am  hogshead  qfportwine^  numbered  2260,  now  or  lately 
lying  in  the  East  Vault,  London  Docks,  and  marked  B.  No.  2,"  [Maule,  J. 
Is  not  a  demand  of  the  hogshead  by  its  marks  and  number  a  sufficient 
demand  of  the  warrant  ?  Brian  could  not  get  the  wine  without  the  war- 
rant. If  Hemsworth  had  delivered  the  warrant,  would  not  that  have 
been  a  sufficient  delivery  of  the  wine  ?]  Clearly  not.  The  demand  of 
the  wine,  instead  of  a  demand  of  the  wine-warrant,  would  impose  upon 
*ld91  ^H^^s'^o^  ^c  payment  of  dock  dues  and  rent,  which  the 
award  does  not  authorize.(a) 

Maule,  J.  As  to  the  hogshead  of  port  wine,  the  demand  is  not  suffi- 
cient. The  observation  as  to  the  dock  dues  shows  that  this  objection 
must  prevail.     The  rule  may  go  as  to  all  but  that  one  hogshead. 

The  rest  of  the  court  concurring. 

Rule  absolute  accordingly. 

(a)  Vide  Rookebt/'i  can,  Clayton,  182,  pi.  114,  Ttoif^wm  ▼.  Skirlty^  LEip.  N.  P.  C.-Sl. 
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THOMAS  V.  DUNN.    Jan.  21. 

A  wvfiet  having  been  fbond  for  the  defendant,  the  plaintiff  obtained  a  rule  nisi  for  a  new  trial ; 
bnttfaie  defendant  ItaTing  died  once  the  trial,  the  rule  was  drawn  up  calling  upon  «*hi8  legal 
lepreatntativea,  or  their  attomeya,"  to  show  cause,  and  it  was  served  upon  the  latter  :-^ 
JEbU»  that  canae  might  be  shown  against  the  rule  by  counsel  instructed  by  the  attorneys 
•etiDg  lor  the  ezeeaton  named  in  the  will,  though  tb^  had  been  no  probate. 

Assumpsit  upon  an  agreement  to  employ  the  plaintiiT  as  agent  in  the 
conduct  of  a  public  exhibition.(<i)  The  defendant  pleaded  non  assumpsit 
and  two  other  pleas,  upon  which  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after 
Trinity  term  last,  the  jury  rietumed  a  verdict  for  the  defendant  upon  the 
first  issue,  and  for  the  plaintiff  upon  the  second  and  third. 

In  Michaelmas  term  the  plaintiff  (in  person)  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  also  upon  ^affidavits  of  surprise.  The  defendant  rai^Q 
having  died  before  the  rule  was  moved  for,  it  was,  at  the  plain- 
tiff's instance,  drawn  up  calling  on  ««the  legal  representatives  of  the 
defendant,  or  their  attorneys,"  to  show  cause :  and  it  was  sensed  upon 
die  attorneys,  who  were  authorized  to  accept  service  of  the  rule,  and  to 
appear  in  opposition  to  it,  on  behalf  of  two  individuals  who  were  ap- 
pointed executors  under  a  will  duly  executed  by  the  defendant.  On  the 
rale  coming  on  for  argument, 

ITiomas  (in  person)  objected,  on  the  authority  of  Shaman  v.  Mlen^ 
1  Mann.  &  Gr.  96,  n.,  that,  inasmuch  as  the  will  of  the  defendant  had 
not  been  proved,  nor  any  letters  of  administration  taken  out,  there  was 
no  person  authorized  to  appear  in  opposition  to  the  rule. 

Sffiee  and  Byles^  Serjts.,  who  were  instructed  by  the  attorneys  for  the 
parties  appointed  executors  under  the  defendant's  will,  submitted  that 
proof  of  the  will  was  not  necessary  to  entitle  the  executors  to  be  heard. 
To  this,  however,  the  court  did  not  assent.  They  then  insisted,  that,  as 
the  plaintiff  had,  by  the  rule,  called  upon  the  legal  representatives,  or 
their  attorneys,  to  show  cause,  unless  they  could  be  heard,  there  had  been 
no  due  service  of  the  rule. 

TiNDAL,  C.  J.  Shaman  v.  ^Uen  is  not  in  point.  In  that  case  there 
was  no  person  who  could  be  served  with  the  rule  :^here  there  was. 

The  plaintiff  was  then  called  upon  to  support  his  rule,  which  eventually 

Discharged, 
(a)  See  the  pleitdfaigi,  6  Mann.  ^  Or.  374. 
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In  trespass  and  (alae  imprisonment  by  A.  against  B.  and  C,  each  of  the  defendants  pleaded, 
separately,  not  guilty,  and  a  justification  under  a  judgment  and  ca.  atu  against  A^  at  B.'s 
suit ;  to  this  last  plea  A.  replied,  that  he  was  in  his  dwelling-house,  the  outer  door  thereof 
being  closed  and  £istened,  and  that  B.  and  C.  unlawfully  and  with  force  and  arms  and  with 
a  strong  hand  forced  and  broke  open  the  said  outer  door,  and  so  entered  for  the  purpose  of 
arresting,  and  did  arrest  him  under  colour  of  the  writ  B.  rejoined,  that  he  did  not  force  or 
break  open  the  said  outer  door,  dec:  the  jury  having  found  ibr  B.  on  the  first  issue,  and  for 
A.  on  the  second,  and  for  A.  against  G.  on  both  issues : — Held,  that  the  right  of  B.  to  the 
general  costs  of  the  cause  was  not  afiected  by  the  finding  on  the  second  issue  against  him. 

Trespass  and  false  imprisonment  against  Robert  Stayner-  Holford, 
four  others,  and  Edward  Healy. 

The  first  five  defendants  jointly  pleaded  not  guilty,  and  a  justification 
of  the  imprisonment  under  a  writ  of  ca.  sa.  upon  a  judgment  in  the 
Exchequer  against  the  plaintiff  at  the  suit  of  the  defendant  Healy. 

The  defendant  Healy  pleaded  separately — first,  not  guilty ;  secondly, 
as  to  the  assaulting  the  plaintiff,  and  seizing  and  laying  hold  of  him, 
and  pulling  and  dragging  him  about,  as  in  the  declaration  mentioned, 
and  forcing  and  compelling  him  to  go  from  and  out  of  the  said  dwelling- 
house  in  the  declaration  mentioned  into  the  said  public  streets  and  high- 
ways, and  forcing  and  compelling  him  to  go  in  the  said  carriage  in  the 
declaration  mentioned,  into  and  along  the  said  public  streets  and  high- 
ways to  the  said  prison  in  the  declaration  mentioned,  and  there  imprison- 
ing the  plaintiff,  and  keeping  and  detaining  him  in  prison  for  the  said 
space  of  time  in  the  declaration  mentioned,  as  therein  mentioned  and 
above  alleged  to  have  been  done  by  the  defendant  Healy ;  a  justification 
under  the  said  writ  of  ca.  sa.  upon  a  judgment  recovered  by  him  against 
the  plaintiff  in  the  Court  of  Exchequer. 

The  plaintiff  joined  issue  on  the  first  plea  of  all  the  defendants,  and 
replied  to  the  second  as  follows : — and  as  to  the  plea  of  the  defendant 
•1421  ^^^y  ^y  ^^™  secondly  *above  pleaded,(a)  the  plaintiff  saith, 
that,  before  and  at  the  time  of  the  said  laying  hands  upon  the 
plaintiff  and  of  the  arresting  him  a.s  in  that  plea  mentioned,  and  before 
and  at  the  time  of  the  forcing  and  breaking  open  the  outer  door  of,  and 
entering  into,  the  said  dwelling-house  as  hereinafter  mentioned,  to  wit, 
on  the  said  6th  of  July,  1843,  the  plaintiff  was  and  continued  in  that 
dwelling-house,  the  same  being  the  dwelling-house  of  the  plaintiff  in 
which  he  the  plaintiff  at  the  said  time  when,  &c.,  dwelt  and  resided,  and 
before  and  at  the  time  of  the  forcing  and  breaking  open  the  outer  door 
of  the  said  dwelling-house  hereinafter  mentioned  to  have  been  forced 
and  broken  open,  the  said  outer  door  was  closed  and  fastened  and  not 
open,  and  being  so  closed  and  fastened  and  not  open,  the  defendant 
Healy  and  the  said  other  defendants,  to  wit,  on  the  day  and  year  last 
aforesaid,  wrongftilly  and  unlawftilly,  with  force  and  arms,  and  with  a 

(a)  The  replication  to  the  aeoond  plea  of  the  other  deftndants  was  aimilar  to  this. 
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strong  hand,  forced  and  broke  open  the  said  outer  door,  and  entered 
through  the  same  when  so  forced  and  broken  open  into  the  said  dwell- 
ing-house, for  the  purpose  of  laying  hands  upon  and  arresting  the  plain- 
tiff under  colour  of  the  said  writ  in  the  said  second  plea  mentioned ; 
and  by  that  wrongful  and  unlawful  breaking  and  entry,  and  not  other- 
wise, the  said  Edward  Healy  with  the  said  other  defendants  entered  into 
the  said  dwelling-house,  and,  so  being  in  the  same,  then  and  there, 
together  with  the  other  said  defendants,  laid  his  hands  upon  the  plaintiff, 
and  took  and  arrested  him  under  colour  of  the  said  writ  as  in  the  said 
second  plea  mentioned ;  and  so  the  plaintiff  says  that  the  said  Edward 
Healy,  together  with  the  other  said  defendants,  by  means  of  the  said 
unlawful  forcing  and  breaking  open  the  said  outer  door,  and  entering 
into  the  said  dwelling-house,  and  not  otherwise,  did  then  lay  hands  on 
the  plaintiff  *and  airest  him  under  colour  of  the  said  writ ;  and  r«i  40 
other  wrongs  to  the  plaintiff  the  defendant  Healy  then  did  as  in  ^ 
the  declaration  mentioned— verification. 

Rejoinder,  that  the  defendant  Healy  and  the  other  said  defendants  did 
not  force  or  break  open  the  said  outer  door  of  the  said  dwelling-house 
in  the  replication  mentioned,  in  manner  and  form  as  the  plaintiff  bad 
above  in  his  said  replication  in  that  behalf  alleged — concluding  to  the 
country. 

The  cause  was  tried  before  Ckesswell,  J.,  at  the  sittings  at  West- 
minster after  last  Trinity  term,  when  a  verdict  was  found  for  the  plaintiff 
against  the  defendants  Holford,  Wilson,  Holtham,  Turner,  and  Vines, 
with  50/.  damages.  A  verdict  was  also  found  against  the  defendant 
Healy  upon  the  justification,  but  for  him  upon  the  issue  on  not  guilty. 

On  the  taxation  of  costs  the  master  allowed  the  plaintiff  costs  to  the 
same  extent  as  though  there  had  been  a  general  verdict  against  all  the 
defendants,  without  making  any  deduction  on  account  of  the  verdict 
being  for  the  defendant  Healy  on  not  guilty;  and  he  allowed  Healy  20*. 
as  the  costs  of  the  issue  found  for  him. 

Talfaurdf  Serjt.,  on  behalf  of  Healy,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  for  the  master  to  review  his  taxation.  He  claimed 
the  general  costs  of  the  cause. 

Keioton  now  showed  cause.  The  master  has  properly  decided  that 
Healy  was  not  entitled  to  the  general  costs  of  the  cause,  but  was  entitled 
only  to  such  deduction  as  the  master  could  make  under  the  74th  rule  of 
H.  T.  2  W.  4.  There  was  no  proof  of  any  expense  incurred  by  him 
that  was  applicable  exclusively  to  the  issue  on  not  guilty.  [Tindal,  C.  J. 
Healy  is  an  acquitted  defendant,  and,  as  such,  is  entitled  to  the  costs  of 
the  cause^  Suppose  he  •had  pleaded  not  guilty  only,  there  r»j44 
could  have  been  no  doubt;  and  why,  because  he  has  pleaded 
another  plea,  upon  which  he  has  failed,  is  he  to  be  in  a  worse  position, 
except  as  regards  the  costs  of  that  issue  ?]  The  statutes  8  &  9  W.  3, 
c.  11,  s.  1,  and  3  &  4  W.  4,  c.  42,  s.  32,  give,  substantially  in  the  same 
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language,  his  reasonable  costs  to  an  acquitted  defendant.  But,  what 
reasonable  ground  can  there  be  for  allowing  this  defendant  his  costs, 
-when  the  jury  have  found  that  he  did  all  the  acts  that  are  charged  against 
him  as  well  as  against  all  the  other  defendants  ?  That  the  replication 
does  not,  like  a  new  assignment,  abandon  the  trespasses  charged  in  the 
declaration,  is  clear  from  Calvert  v.  Gordan^  7  B.  &  C.  809,  1  M.  &  R. 
497 ;  Moore  v.  Taylor^  5  Taunt.  69 ;  Lucas  v.  J^ockellSj  4  Bingh.  729, 
1  M.  &  P.  783,  and  House  v.  The  Thames  CommissumerSy  3  Brod.  &  B. 
117,  6  J.  B.  Moore,  324.  [Tindal,  C.  J.  In  Spencer  v.  HamerUmy  4  Ad. 
&  £.  413,  6  N.  &  M.  22,  it  was  held,  that,  where  several  pleas  are  pleaded 
under  the  statute  4  Anne,  c.  16,  and  one  party  obtains  a  verdict  on  some 
of  the  issues,  entitling  him  to  the  general  costs  of  the  cause,  he  is  liable 
to  pay  the  opposite  party  on  the  issues  found  for  him,  not  only  his  costs 
of  the  pleadings,  but  his  costs  of  preparing  evidence  on  those  issues ; 
and  that  the  law  in  this  respect  is  not  altered  by  the  74th  rule  of  Hilary 
Term  2  W.  4.  I  cannot  distinguish  that  case  from  this.]  The  peculiar 
form  of  the  issue  here  materially  distinguishes  that  case  from  the  present. 
In  Holroyd  v.  Breare^  4  B.  &  Aid.  43,  in  trespass  two  defendants  ap- 
peared by  the  same  attorney,  and  pleaded,  first,  the  general  issue; 
secondly,  separate  justifications.  A.  obtained  a  verdict  generally ;  and 
B.  obtained  a  verdict  on  his  justification,  but  the  plaintiff  succeeded 
against  him  on  the  general  issue ;  and  it  was  held  that  B.  was  not  en- 
*1451  ^^^^^  ^^  ^^y  co%\s  on  the  *issue  found  for  him.  So,  in  Broadbeifd 
v.  Shawy  2  B.  &  Ad.  940,  in  trespass  for  breaking  and  entering 
the  plaintiflCs  close,  &c.,  the  defendants  pleaded,  first,  not  guilty; 
secondly,  a  right  of  way ;  the  replication  joined  issue  on  the  plea  of  not 
guilty,  traversed  the  right  of  way,  and  new  assigned ;  the  defendants 
joined  issue  on  the  right  of  way,  and  suffered  judgment  by  default  as  to 
the  new  assignment :  the  jury  having  found  a  verdict  for  the  defendants 
on  the  special  plea,  and  assessed  the  damages  at  Is.  on  the  new  assign- 
ment, it  was  held  that  the  defendants,  not  having  withdrawn  the  plea  of 
not  guilty,  were  not  entitled  to  the  general  costs  of  the  cause.  It  is 
quite  clear,  therefore,  that  Healy  cannot  be  entitled  to  the  costs  of  the 
cause. 

Talfowrdy  Serjt.,  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.  If  I  had  felt  any  doubt  in  this  case,  I  should  have  been 
desirous  of  having  the  matter  more  fully  discussed.  But,  upon  general 
principles,  as  well  as  upon  the  authority  of  Spencer  v.  Hamertony  to  which 
I  have  already  adverted,  it  appears  to  me  that  the  rule  for  reviewing  the 
taxation  ought  to  be  made  absolute.  The  plaintiff,  in  his  declaration, 
complains  of  an  assault  and  false  imprisonment  committed  against  him 
by  several  defendants.  One  of  them,  severing  himself  fix)m  the  others, 
pleads,  first,  not  guilty — ^that  he  is  not  guilty  of  the  assault  and  false  im- 
prisonment charged  in  the  declaration ;  and  upon  that  issue  tlie  jury  have 
found  a  verdict  for  that  one  defendant.    Had  it  rested  there,  the  defend- 
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ant  would,  beyond  doubt,  have  been  entitled  to  the  costs  of  the  cause. 
But,  in  addition  to  his  plea  of  not  guilty,  he  has  put  upon  the  record  a 
special  plea  'admitting  all  the  trespasses  charged  in  the  declara-  r«i4o 
tion,  but  justifying  them  under  a  writ  and  judgment.  The 
plaintiff,  by  his  replication,  without  abandoning  the  trespasses  charged 
in  the  declaration,  goes  on  to  state  a  collateral  fact,  viz.,  that,  he  being 
in  his  dwelling-house,  the  outer  door  being  closed,  the  defendants  broke 
the  outer  door  for  the  purpose  of  getting  at  him  to  execute  the  writ. 
To  this  the  defendant  rejoins  that  he  did  not  force  or  break  open  the 
said  outer  door  of  the  said  dwelling-house  in  the  replication  mentioned, 
in  manner  and  fojm  as  the  plaintiff  had  in  his  replication  in  that  behalf 
alleged :  and  upon  that  the  parties  go  to  issue,  and  the  jury  find  that  the 
defendant  did  force  and  break  open  the  outer  door  in  manner  and  form 
as  alleged.  The  plaintiff's  contention  is,  that  the  finding  of  the  jury 
upon  this  issue  is  to  be  taken  into  account  in  considering  the  effect  of 
the  general  issue.  Upon  principle,  however,  I  think  otherwise.  Each 
plea  must  stand  alone.  The  plea  of  not  guilty  is  to  be  taken  as  if  the 
special  plea  had  not  been  pleaded  at  all.  I  cannot  understand  why  the 
finding  of  the  jury  on  the  special  plea  should  put  the  plaintiff  in  any 
better  situation  as  regards  the  issue  on  not  guilty,  than  that  in  which  he 
would  have  stood  had  not  guilty  alone  been  pleaded.  If  it  be  true  that 
the  several  pleas  are  to  be  kept  separate  and  distinct,  the  plaintiff  can 
have  no  right  to  pray  in  aid  the  contradiction  apparent  on  the  record,  to 
prevent  the  legal  consequence  of  that  rule  from  taking  effect.  And  this, 
I  think,  is  completely  made  otit  by  the  case  of  Spencer  v.  Hamjerion^ 
which  must  govern  the  present. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  must  be  made  absolute. 
Where  there  are  several  defendants,  and  one  of  them  is  entitled  to  judg- 
ment that  he  go  without  day,  he  is  entitled  to  the  general  costs  of  the 
cause.  *Here,  there  were  two  issues.  The  one  was,  whether  (■•i^-y 
or  not  Healy  had  done  the  acts  complained  of  in  the  declaration: 
the  jury  found  that  he  had  not.  The  other  issue  was,  in  effect,  this  :• 
whether,  for  the  purpose  of  executing  a  certain  writ  of  capias  ad  satis- 
faciendum,  the  persons  who  executed  it  (and  it  is  immaterial  with  re- 
spect to  the  first  issue  who  those  persons  were)  broke  the  outer  door. 
The  jury  found  that  they  did.  The  result  of  the  finding  is  this,  that, 
when  the  writ  was  executed,  the  outer  door  was  broken,  but  that  the  de- 
fendant Healy  had  nothing  to  do  with  the  assault  and  false  imprisonment 
mentioned  in  the  declaration.  On  that  state  of  the  pleadings,  and  on 
that  finding,  Healy  is  entitled  to  go  without  day  in  respect  of  the  tres- 
passes charged  in  the  declaration.  But,  inasmuch  as  he  has  caused  an 
inquiry  to  be  had  before  the  jury  as  to  the  breaking  of  the  outer  door, 
and  has  failed  on  that,  he  is  bound  to  pay  the  costs  of  that  issue  to  tlie 
plaintiff.     The  general  costs  will,  of  course,  be  properly  taxed. 

CuEsswELL,  J.    I  am  entirely  of  the  same  opinion.     Had  the  defend- 
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ant  Healy  simply  pleaded  the  general  issue,  and  obtained  a  verdict 
thereon,  ihere  would  have  been  no  doubt  about  the  result.  But  he  has 
also  pleaded  a  special  plea.  It  is  true  that  by  that  special  plea  he  ad- 
mits that  he  was  a  party  to  the  transaction  alluded  to  in  the  declaration ; 
but  he  admits  it  for  the  purpose  of  that  issue  only.  Upon  the  whole 
record  he  is  not  gfuilty.  With  respect  to  the  matter  arising  out  of  the 
special  plea  he  is  found  to  have  been  guilty.  But  that  does  not  get  rid 
of  the  finding  in  his  favour  upon  the  issue  on  not  guilty.  I  think  Healy 
is  entitled  to  have  the  general  costs  of  the  cause  taxed  for  him,  and  that 
he  must  pay  the  costs  of  the  issue  upon  which  he  has  failed. 
*1481  *E!arle,  J.  I  am  of  the  same  opinion.  The  question  is^ 
•'  which  party  is  entitled  to  the  general  costs  of  the  cause.  Where 
a  defendant  succeeds  upon  an  issue  that  goes  entirely  to  defeat  the  plain- 
tiff, he  is  entitled  to  the  general  costs.  Here,  the  defendant  has  suc- 
ceeded upon  not  guilty.  But  there  is  upon  the  record  a  special  plea, 
upon  the  issue  arising  out  of  which  the  defendant  has  failed.  The  ques- 
tion is,  whether,  upon  the  whole  record,  the  plaintiff  has  made  out  his 
claim  to  recover  damages  as  against  the  defendant  Healy.  In  this  he 
clearly  has  failed.  He  therefore  loses  the  general  costs  of  the  cause. 
But  he  is  entitled  to  the  costs  of  the  issue  upon  which  he  has  been  suc- 
cessful. Rule  absolute. 


STOCKER  V.  WARNER  and  Others.     Jan.  22. 

To  a  dedaratioii  in  case  by  A.  against  B.,  for  the  infringement  of  a  patent  for  « improvementa 
in  piimpa,''  Betting  oat  the  grant  c^  the  letters  patent  to  A.  in  1837,  and  a  diaclaimer  of  part 
of  the  specification  in  1844,  and  charging  a  sabsequent  making  and  vending,  &c  of  A.'s 
invention  by  B.,  B.  pleaded,  that,  after  the  making  of  the  letters  patent,  and  before  the  dia- 
claimer, C.  obtained  a  patent  for  **  improvements  in  water-closets  and  stuffing-boxes  appli* 
cable  to  pumps  and  cocks ;"  that,  after  the  grant  of  the  letters  patent  to  C,  and  before  A.'s 
disclaimer,  C.  granted  a  license  to  B.  to  make,  use,  dec  his  invention,  so  far  as  the  same 
was  applicable  to  staffing-boxes  applicable  to  pomps;  that  B.  had  made  and  sold  divers  large 
quantities  of  pumps  under  the  said  license,  and  that  the  grievances  in  the  declaration  were 
the  making,  using,  dec.,  as  aforesaid,  the  said  improvements  in  pumps,  for  which  the  said 
letters  patent  were  granted  to  C^  and  the  said  license  granted  to  B..* — Held,  that  the  plea 
was  bad  for  not  sufficiently  confessing  and  avoiding  the  matters  charged  in  the  declaration. 

QutBrtf  the  eSect  of  a  disclaimer  of  part  of  a  specification,  upon  rights  acquired  under  a  patent 
granted  to  another  person  previously  to  the  entry  of  such  disclaimer. 

Case  for  infringement  of  a  patent  right.  The  declaration  stated  that 
the  plaintiff,  before  and  at  the  time  of  the  making  and  obtaining  of  the 
*1491  ^^^^^^  patent,  and  of  the  committing  of  the  grievances  by  the 
•defendants,  as  thereinafter  mentioned,  was  the  true  and  first  in- 
ventor of  so  much  of  certain  improvements  in  pumps  mentioned  in  the 
letters  patent  thereinafter  stated,  as  was  not  thereinafter  mentioned  to 
have  been  disclaimed  by  him  ;  and  thereupon  our  late  lord,  King  Wil- 
liam the  Fourth,  on  the  4lh  of  March,  in  the  seventh  year  of  his  reign, 
by  his  letters  patent,  bearing  date,  &c.,  under  the  Great  Seal  of  Great 
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Britain,  (profert,)  after  reciting  that  the  plaintiff  had,  by  his  petition, 
humbly  represented  to  his  said  majesty  that  he  had  invented  improve^ 
mads  in  pumpSy  that  he  was  the  first  and  true  inventor  thereof,  and  that 
the  same  had  never  been  practised  by  any  other  person  or  persons  what- 
soever, to  his  knowledge  or  belief;  the  plaintiff  th^efore  most  humbly 
prayed  that  his  said  majesty  would  be  graciously  pleased  to  grant  unto 
him,  his  executors,  administrators,  and  assigns,  his  royal  letters  patent 
under  the  Great  Seal  of  Great  Britain,  for  the  sole  use,  benefit,  and  ad- 
vantage of  the  said  invention  within  England,  Wales,  and  the  town  of 
Berwick-upon-Tweed,  for  the  term  of  fourteen  years,  pursuant  to  the 
statute  in  that  case  made  and  provided ;  and  that  his  majesty,  being 
willing  to  give  encouragement  to  all  arts  and  inventions  which  might  be 
for  the  public  good^  was  graciously  pleased  to  condescend  to  the  plain- 
tiff's request,  &c.  &c,  [The  declaration  then  set  out  the  grant  by  the 
letters  patent,  in  the  usual  form :]  And  by  the  said  letters  patent  it  was, 
amongst  other  things,  provided  and  declared  that  the  same  letters  patent 
were  upon  the  express  condition,  that,  if  the  plaintiff  should  not  par- 
ticularly describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  perfonned,  by  an  instrument  in  writing 
under  his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  his  said 
majesty's  High  Court  of  Chancery,  within  six  calendar  months  next  and 
iomiediately  after  the  date  of  the  said  letters  patent^  that  then  the 
*said  letters  patent,  and  all  liberties  and  advantages  whatsoever  1*^1^ 
thereby  granted,  should  utterly  cease,  determine,  and  become 
void,  any  thing  thereinbefore  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding :  provided  that  nothing  therein  contained  should 
prevent  the  granting  of  licenses  in  such  manner,  and  for  such  considera- 
tions, as  they  might  by  law  be  granted:  and  lastly  his  majesty  did 
thereby,  for  himself,  his  heirs  and  successors,  grant  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  that  those  letters  patent,  or 
the  .enrolment  or  exemplification  thereof,  should  be,  in  and  by  all  things, 
good,  firm,  valid,  sufficient,  and  effectual  in  the  law,  according  to  the 
true  intent  and  meaning  thereof,  and  should  be  taken,  construed,  and 
adjudged  in  the  most  favourable  and  beneficial  sense  for  the  best  ad- 
vantage of  the  plaintiff,  his  executors,  &c.,  as  well  in  all  his  majesty's 
courts  of  record  as  elsewhere,  and  by  all  and  singular  the  officers  and 
ministers  whatsoever  of  his  majesty,  his  heirs  and  successors,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  Eng- 
land, his  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed  afore- 
said, and  amongst  all  and  every  the  subjects  of  his  majesty,  his  heirs 
and  successors,  whatsoever  and  wheresoever,  notwithstanding  the  not 
full  and  certain  describing  the  nature  or  quality  of  the  said  invention, 
or  of  the  materials  thereto  conducing  and  belonging,  prout  patety  &c. 
Averment :  that  the  plaintiff  did  afterwards,  to  wit,  on  the  4th  of  Sep- 
tember, 1837,  in  pursuance  of  the  said  proviso  and  of  the  said  letters 
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patent,  by  an  instrument  in  writing,  to  wit,  a  specification  under  his 
hand  and  seal,  particularly  describe  and  ascertain  the  nature  of  the  said 
invention  in  the  said  letters  patent  mentioned,  and  in  what  manner  the 
same  was  to  be  and  might  be  performed,  and  afterwards,  and  within 
six  calendar  months  next  and  immediately  after  the  date  of  the 
*15n  ®^^^  letters  patent,  to  wit,  on  the  day  *and  year  last  afore- 
said, did  cause  the  said  instrument  to  be  enrolled  in  the 
said  high  court  of  Chancery,  at  Westminster,  in  the  county  of  Mid- 
dlesex, prout  paid :  that  afterwards,  and  before  the  committing  of  any 
of  the  grievances  by  the  defendants  thereinafter  mentioned,  and  after  the 
passing  of  a  certain  act  of  parliament  made  and  passed  in  the  session  of 
parliament  held  in  the  6th  &  6th  years  of  the  reign  of  William  IV.,  inti- 
tuled "  An  act  to  amend  the  law  touching  letters  patent  for  inventions," 
to  wit,  on  the  1st  of  March,  1844,  the  plaintiff,  pursuant  to  the  said 
statute,  and  by  and  with  the  leave  of  Sir  F.  Pollock,  knight,  her  present 
majesty's  then  Attorney-General,  first  had  and  obtained  for  that  purpose, 
and  duly  certified  by  his  fiat  and  signature  in  that  behalf,  entered  with 
the  clerk  of  the  patents  of  England,  a  disclaimer  of  part  of  the  said  spe- 
cification which  had  been  so  executed  and  enrolled  by  the  plaintiff  as 
aforesaid,  and  also  a  memorandum  of  alteration  of  part  of  the  said  speci- 
fication, and  of  the  title  of  the  invention  in  the  said  letters  patent  men- 
tioned ;  which  disclaimer  and  memorandum  of  alteration  were  in  writing 
under  the  hand  and  seal  of  the  plaintiff,  and  bore  date,  to  wit,  the  day 
and  year  last  aforesaid;  and  the  plaintiff  did  therein  and  thereby  state 
the  reason  of  the  said  disclaimer  and  alteration,  pursuant  to  the  said 
statute ;  and  the  said  disclaimer  and  memorandum  of  alteration  did  not 
extend  the  exclusive  right  granted  by  the  said  letters  patent ;  and  which 
disclaimer  and  memorandum  of  alteration  were  afterwards,  to  wit,  on  the 
5th  of  March  in  the  year  last  aforesaid,  filed  by  the  said  clerk  of  the 
patents  and  enrolled  with  the  said  specification,  according  to  the  form 
and  by  virtue  of  the  said  statute  ;  as  by  the  record  of  the  said  specifica- 
tion and  disclaimer  and  memorandum  of  alteration,  remaining  of  record 
in  the  said  High  Court  of  Chancery,  fully  appeared :  that  the  title  of  the 
♦1521  ^^^^  invention,  as  altered  by  the  said  •disclaimer  and  memoran- 
dum of  alteration,  was  and  is  as  follows,  that  is  to  say,  «<  Im- 
provements in  fixed  lift-pumps :''  that  the  plaintiff  had  always,  from  the 
time  of  the  making  and  executing  of  the  said  letters  patent,  by  himself, 
his  deputies,  servants,  and  agents  in  that  behalf,  made,  used,  and  exer- 
cised and  vended  the  said  invention,  to  his  great  advantage  and  profit : 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  and  wrong- 
fully intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits, 
benefits,  and  advantages  which  he  might,  and  otherwise  would,  have 
derived  and  acquired  from  the  making,  using,  exercising,  and  vending 
of  the  said  invention,  after  the  making  of  the  said  letters  patent,  and 
after  the  entering,  filing,  and  enrolling  of  the  said  disclaimer  and  memo- 
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randum  of  alteration  as  aforesaid,  and  within  the  term  of  fourteen  years 
in  the  said  letters  patent  mentioned,  to  wit,  on  the  6th  of  March,  1844, 
and  on  divers  other  days,  &c.,  and  within  that  part  of  the  said  United  King- 
dom called  England,  unlawfully  and  unjustly,  and  without  the  leave  or 
license,  and  against  the  will,  of  the  plaintiff,  made  and  sold  divers,  to 
wit,  twenty,  lift-pumps  in  imitation  of  the  said  invention  of  the  plaintiff 
in  the  said  specification  and  memorandum  of  alteration  described,  and 
not  so  disclaimed  as  aforesaid,  in  breach  of  the  said  letters  patent,  and 
against  the  privilege  so  granted  to  the  plaintiff  and  his  assigns  as  afore- 
said :  that,  the  said  letters  patent  having  been  so  made  as  aforesaid,  and 
the  said  specification  so  enrolled  as  aforesaid,  and  the  said  disclaimer 
and  memorandum  of  alteration  having  been  so  entered,  filed,  and  enrolled 
as  aforesaid,  and  the  said  invention  having  been  so  made,  used,  exer- 
cised, and  vended  by  the  plaintiff  as  aforesaid,  the  defendants,  well 
knowing  the  premises,  but  further  contriving  and  intending  as  aforesaid, 
after  the  making  of  the  said  letters  patent,  and  after  the  entering  and 
filing  and  enrolling  of  the  said  disclaimer  *and  memorandum  of  r«.  ^o 
alteration  as  aforesaid,  and  within  the  said  term  of  fourteen 
years  in  the  said  letters  patent  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  the  suit,  in  England  aforesaid,  unlawfully  and 
unjustly,  and  without  the  leave  or  license,  and  against  the  will,  of  the 
plaintiff,  did  make  divers,  to  wit,  twenty,  lifl-pumps  in  imitation  of  the 
said  invention  of  the  plaintiff  in  the  said  specification  and  memorandum 
of  alteration  described,  and  not  so  disclaimed  as  aforesaid ;  and  did  sell 
divers,  to  wit,  twenty,  other  lift-pumps  in  imitation  of  the  said  inventfon 
of  the  plaintiff,  in  breach  of  the  said  letters  patent,  and  against  the  privi- 
lege so  granted  to  the  plaintiff  and  his  assigns  as  aforesaid :  that  the  said 
letters  patent  having  been  so  made  as  aforesaid,  and  the  said  specification 
so  enrolled  as  aforesaid,  and  the  said  invention  having  been  so  made, 
used,  and  exercised  and  vended  by  the  plaintiff  as  aforesaid,  the  defend- 
ants, well  knowing  the  premises,  but  further  contriving,  &c.,  after  the 
making  of  the  said  letters  patent,  and  after  the  entering,  filing,  and  en- 
rolling of  the  said  disclaimer  and  memorandum  of  alteration  as  aforesaid, 
and  within  the  said  term  of  fourteen  years,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  on  divers  other  days,  &c.,  in  England  aforesaid,  un- 
lawfiilly  and  unjustly,  and  without  the  leave  or  license,  and  against  the 
will  of  the  plaintiff,  did  use^  exercise^  and  put  in  practice  the  said  invention 
of  the  plaintiff  in  the  said  specification  and  memorandum  of  alteration 
described,  and  not  so  disclaimed  as  aforesaid,  in  breach  of  the  said  letters 
patent,  and  against  the  privilege  so  granted  to  the  plaintiff  and  his 
asingns  as  aforesaid :  that,  the  said  letters  patent  having  been  so  made  as 
aforesaid,  and  the  said  specification  so  enrolled  as  aforesaid,  and  the  said 
disclaimer  and  memorandum  of  alteration  having  been  so  entered,  r*i  54 
filed,  and  enrolled  aforesaid,  and  the  said  'invention  having  been 
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so  made,  used,  exercised,  and  vended  by  the  plaintiff  as  aforesaid,  the 
defendants,  well  knowing  the  premises,  but  furtfier  contriving,  &c.,  after 
the  making  of  the  said  letters  patent,  and  after  the  entering,  filing,  and 
enrolling  of  the  said  disclaimer  and  memorandum  of  alteration  as  afore- 
said, and  within  the  said  term  of  fourteen  years,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  on  divers  other  days,  &c.,  in  England  aforesaid^ 
unjustly  and  unlawfully,  and  without  the  leave  or  license  of  the  plaintiff, 
and  against  the  will  of  the  plaintiff,  did  counterfeit^  imUaUj  and  resemble 
the  said  invention  of  the  plaintiff,  to  the  use  and  enjoyment  whereof  the 
plaintiff  was  at  the  days  and  times  last  aforesaid  entitled  under  the  said 
letters  patent,  and  did  use  and  put  in  practice  the  same,  in  breach  of  the 
said  letters  patent,  and  against  the  privilege  so  granted  to  the  plaintiff 
and  his  assigns :  and  that,  the  said  letters  patent  having  been  so  made 
as  aforesaid,  and  the  said  specification  so  enroUed  as  aforesaid,  and  the 
said  memorandum  of  alteration  having  been  so  entered,  filed,  and  en- 
rolled as  aforesaid,  and  the  said  invention  having  been  so  made,  used, 
exercised,  and  vended  by  the  plaintiff  as  aforesaid,  the  defendants,  well 
knowing  the  premises,  but  fiirther  contriving,  &c.,' after  the  making  of 
the  said  letters  patent,  and  after  the  entering,  filing,  and  enrolling  of  Ae 
said  disclaimer  and  memorandum  of  alteration  as  aforesaid,  and  within 
the  said  term  of  fourteen  years,  to  wit,  on  the  day  and  year  last  afore- 
said, and  on  divers  other  days,  &c.,  in  England  as  aforesaid,  unlawfully 
and  unjustly,  and  without  the  leave  or  license  of  the  plaintiff,  and  against 
the  will  of  the  plaintiff,  did  make  and  sell  divers,  to  wit,  twenty,  lift-pumps 
in  imitation  of  the  said  invention  of  the  plaint^y  with  certain  additions 
thereto  y  and  subtractions  from  the  same^  whertby  to  pretend  themselves  the 
•1551  *^^^^*  ^^^  devisers  thereof  in  breach  of  the  said  *letters  patent, 
and  against  the  privilege  so  granted  to  the  plaintiff  and  his  as- 
signs ;  whereby,  &c. 

To  this  declaration  the  defendants,  amongst  other  pleas,  pleaded — that, 
after  the  making  of  the  said  letters  patent,  <md  before  the  making  and  en- 
tering  and  enrolling  of  the  said  disclaimer  and  memorandum  of  alteration^ 
to  wit,  on  the  5th  day  of  August,  1840,  our  lady  the  now  Queen,  by 
her  letters  patent,  duly  sealed  in  that  behalf  with  the  Great  Seal  of  the 
said  United  Kingdom,  bearing  date  at  Westminster  the  day  and  year 
last  aforesaid,  did  give  and  grant  unto  William  Beetson,  his  executors, 
administrators,  and  assigns,  her  said  majesty's  especial  license,  fiill  power, 
sole  privilege,  and  authority  that  the  said  William  Beetson,  his  executors, 
&c.,  and  every  of  them,  by  himself  and  themselves,  or  by  his  and  their 
deputy  or  deputies,  servants  or  agents — or  such  others  as  the  said  Wil- 
liam Beetson,  his  executors,  &c.,  should  at  any  time  agree  with,  and  no 
other,  fix>m  time  to  time  and  at  all  times  thereafter  during  the  term  of 
years  therein  expressed, — should,  and  lawfiilly  might,  make,  use,  exercise, 
and  vend  a  certain  invention  of  « Improvements  in  water-closets  and 
stuffing-boxes  applicable  to  pumps  and  cocks ;''  that  the  last-mentioned 
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letters  patent,  so  granted  to  the  said  WiDiam  Beetson,  had  been  from 
the  day  and  year  last  aforesaid,  and  still  were,  in  full  force  and  effect, 
and  had  not  been  repealed  or  otherwise  rendered  void ;  that,  after  the 
making  and  granting  of  the  said  letters  patent  to  the  said  William  Beetson 
as  aforesaid,  and  before  the  making  and  enroUing  of  the  said  disclaimer 
and  memorandum  of  alteration  as  in  the  declaration  mentioned,  they,  the 
defendants,  agreed  with  the  said  William  Beetson  for  license,  power, 
and  authority  to  make,  use,  exercise,  and  vend  his  said  invention,  so  far 
as  the  same  was  and  might  be  applicable  to  stuffing-boxes  applicable  to 
pumps ;  that  they  had  enjoyed  the  said  license,  power,  and  authority  so 
*granted  to  the  said  William  Beetson  as  aforesaid  under  and  by  r^igg 
virtue  of  the  said  agreement  with  the  said  William  Beetson  for  ^ 
the  making  of  the  same  thenceforth  hitherto,  and  under  and  by  virtue  of 
the  said  agreement,  and  the  license,  power,  and  authority  thereby  granted, 
had  made  and  sold  divers  large  quantities  of  pumps  to  their  great  advan- 
tage and  profit ;  and  that  the  alleged  grievances  in  die  declaration  men- 
tioned were  the  making,  using,  exercising,  and  vending  as  aforesaid  the 
said  improvements  in  pumps  for  which  the  said  letters  patent  were  so 
granted  to  the  said  WiDiam  Beetson  as  aforesaid,  and  the  said  license, 
power,  and  authority  were  so  granted  to  the  defendants  as  aforesaid — 
verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes — 
that  it  was  no  answer  to  an  infringement  of  the  plaintiff's  patent  that  the 
defendants  worked  under  a  license  from  another  and  subsequent  patentee; 
that  the  plea  contained  no  certain  averment  that  the  invention  for  which  the 
letters  patent  were  granted  to  Beetson  was  the  same  as  the  invention 
contained  in  the  plaintiff's  patent,  and  described  in  his  specification;  that, 
if  the  plea  meant  that  Beetson's  invention  was  the  same  as  the  plaintiff's, 
the  plea  was  bad  for  argumentativeness,  because  it  was  by  inference  only 
that  such  a  meaning  could  be  collected  from  it ;  that  if,  on  the  contrary, 
the  plea  did  not  mean  that  the  inventions  were  the  same,  it  was  equally 
bad,  as  amounting  to  an  argumentative  plea  of  not  guilty ;  and  that  the 
plea  was  uncertain,  equivocal,  and  ambiguous,  and  that  no  certain  or 
direct  issue  could  be  taken  upon  it.     Joinder. 

Sir  T.  Wildey  Serjt.,  in  support  of  the  demurrer.(a)  The  plea  seems 
intended  to  raise  this  point — supposing  *a  patent  granted  to  A.,  r^iK^ 
and  another  patent  granted  to  B.  in  respect  of  the  same  subject- 
matter,  and  A.  afterwards  enters  a  disclaimer  as  to  part  of  his  specifica- 
tion, whether  A.'s  patent,  being  bad  until  corrected  by  the  disclaimer, 
is  avoided  by  that  of  B.  Now,  in  order  to  raise  this  point,  it  is  essen- 
tial that  it  should  be  averred  in  the  plea  that  the  two  patents  are  for  the 

(a)  The  points  marked  for  argument,  on  the  part  of  the  plaihtifi)  were— that  a  lioenae  from 
Beetson,  a  sahseqoent  patentee,  could  not  justify  an  infringement  by  the  defendants  of  the 
plaintiff's  patent — that  the  plea  was  bad  for  anoertainty,  and  also  for  argumentativeness  that 
it  amonnteid  to  the  general  issue— and  that  it  was  not  alleged  in  the  plea  that  the  defendants 
had  a  lioeose  from  Beetwm  by  deed,  and  that  a  license  not  under  seal  would  be  inoperatiTe, 
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same  thing.  « Improvements  in  pumps"  would  cover  and  apply  to 
"  improvements  in  lift-pumps."  When  taking  out  a  patent  for  improve- 
ments in  engines,  it  is  not  necessary  to  describe,  in  the  title,  to  what 
particular  description  of  engines  the  improvements  are  applicable :  the 
specification  will  show  that.  The  plea  gives  no  account  of  Beetson's 
patent  except  what  appears  from  its  title — « Improvements  in  water- 
closets  and  stuffing-boxes  applicable  to  pumps  and  cocks."  There  is  no 
averment  that  the  two  patents  are  identical:  their  identity  cannot  be 
predicated  from  their  titles ;  and  there  are  no  averments  in  the  plea  to 
aid  us  in  coming  to  Ae  conclusion  that  they  are  the  same.  [Earle,  J. 
The  way  in  which  the  defendants  seek  to  make  out  the  identity  is  this : 
the  plaintiff  says,  the  articles  made  and  sold  by  the  defendants  were  his 
invention ;  the  defendants  say  they  were  Beetson's :  if  both  these  state- 
ments are  true,  then  the  two  patents  are  identical.]  That  would  render 
the  plea  obnoxious  to  the  charge  of  argumentativeness.  Again,  it  is  not 
alleged  in  the  plea  that  Beetson's  patent  was  granted  for  the  articles 
made  by  the  defendants ;  but  that,  before  the  making  and  enrolling  of 
the  plaintiff's  disclaimer,  a  patent  was  granted  to  Beetson,  that  Beetson 
*1581  *^^^^^^^^  ^^  defendants  to  use  his  invention,  and  that  they, 
under  and  by  virtue  of  that  license,  made  and  sold  divers  large 
quantities  of  pumps — not  saying  that  the  pumps  made  and  sold  by  them 
were  made  under  the  protection  of  Beetson's  patent.  The  main  ques- 
tion, however,  is,  what  is  the  effect  of  the  disclaimer  ?  Whether  it  ope- 
rates retrospectively  to  make  the  patent  valid  from  the  date  of  its  grant 
except  as  to  actions  pending  at  the  time  of  the  disclaimer,  or  to  make  it 
a  good  and  valid  patent  only  from  the  time  of  the  disclaimer ;  or,  in 
other  words,  what  is  the  effect  of  the  disclaimer  upon  a  patent  granted 
to  another  after  the  grant  of  the  original  patent  and  before  the  date  of 
the  disclaimer?  [Tindal,  C.  J.  How  does  it  appear  that  Beetson's 
patent  was  granted  after  the  date  of  the  plaintiff's  patent  and  before  the 
making  and  enrolment  of  the  disclaimer?  The  dates  are  all  under  a 
videlicet,  which  is  very  inconvenient  and  very  unnecessary;  for,  if  wrong, 
the  dates  may  be  amended.]  It  does  appear  by  the  plea,  and  not  under 
a  videlicet,  that  Beetson's  patent  bore  date  the  5th  of  August,  1840 : 
and  the  other  dates  are  sufficiently  ascertained.  The  infringement  is 
alleged  to  have  taken  place  after  the  making  and  enrolment  of  the  dis- 
claimer ;  leaving  the  only  question,  what  is  the  effect  of  the  intermediate 
patent  ?  It  is  not  to  be  assumed  that  the  plaintifi^s  patent  is  bad  because 
the  patentee  has,  from  abundant  and  perhaps  unnecessary  caution, 
entered  a  disclaimer  as  to  part :  and  there  is  no  allegation  here  that  the 
plaintiff's  patent  is  bad,  except  the  argumentative  one  that  Beetson's  is 
valid.  This  question  would  present  much  more  difficulty  but  for  the 
statute  5  &  6  W.  4,  c.  83,  s.  1,  which  expressly  provides  that  the  dis- 
claimer shall  not  be  evidence  in  any  action  already  pending.  That  sec- 
tion enacts  <<  that  any  person  who,  as  grantee,  assignee,  or  otherwisey 
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hath  obtained,  or  who  shall  hereafter  obtain,  letters  patent  for  the  sole 
*making,  exercising,  vending,  or  using  of  any  invention,  may,  if  pjficQ 
he  think  fit,  enter  with  the  clerk  of  the  patents  of  England,  Scot-  ^ 
land,  or  Ireland,  respectively,  as  the  case  may  be, — shaving  first  obtained 
the  leave  of  H.  M.'s  attorney-general  or  solicitor-general  in  case  of  an 
English  patent,  or  of  the  lord  advocate  or  solicitor-general  of  Scotland 
in  the  case  of  a  Scotch  patent,  or  of  H.  M/s  attorney-general  or  solicitor- 
general  for  Ireland  in  the  case  of  an  Irish  patent,  certified  by  his  fiat  and 
signature — a  disclaimer  of  any  part  of  either  the  title  of  the  invention  or 
of  the  specification,  stating  the  reason  for  such  disclaimer ;  or  may,  with 
such  leave  as  aforesaid,  enter  a  memorandum  of  any  alteration  in  the 
said  title  or  specification,  not  being  such  disclaimer  or  such  alte- 
ration as  shall  extend  the  exclusive  right  granted  by  the  said  letters 
patent ;  and  such  disclaimer,  or  memorandum  of  alteration,  being  filed 
by  the  said  clerk  of  the  patents,  and  enrolled  with  the  specification,  shall 
be  deemed  and  taken  to  be  part  of  such  letters  patent  or  such  specifica- 
tion in  aU  courts  whatever :  provided  always,  that  any  person  may  enter 
a  caveat,  in  like  manner  as  caveats  are  now  used  to  be  entered,  against 
such  disclaimer  or  alteration  ;  which  caveat  being  so  entered  shall  give 
the  party  entering  the  same  a  right  to  have  notice  of  the  application  be- 
ing heard  by  the  attorney-general,  or  solicitor-general,  or  lord  advocate, 
respectively :  provided  aJso  that  no  such  disclaimer  or  alteration  shall  be 
receivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any  pro- 
ceeding by  scire  facias  (a),)  pending  at  the  time  when  such  disclaimer 
or  alteration  was  enrolled ;  but  in  every  such  action  or  suit  the  original 
title  and  specification  alone  shall  be  given  in  evidence,  and  deemed  and 
taken  to  be  *the  title  and  specification  of  the  invention  for  which  r*ig() 
the  letters  patent  have  been  or  shall  have  been  granted:  provided 
also,  that  it  shall  be  lawful  for  the  attorney-general,  solicitor-general,  or 
lord-advocate,  before  granting  such  "fiat,  to  require  the  party  applying  for 
the  same  to  advertise  his  disclaimer  or  alteration,  in  such  manner  as  to 
such  attorney-general,  or  solicitor-general,  or  lord-advocate,  shall  seem 
right,  and  shall,  if  he  so  require  such  advertisement,  certify  in  his  fiat 
that  the  same  has  been  duly  made."  [Chesswell,  J.  It  is  impossible 
that  the  patent  can,  for  all  purposes,  date  from  the  time  of  the  disclaimer; 
for,  in  that  case,  it  would  be  made  to  date  firom  a  time  after  the  public 
had  become  acquainted  with  the  whole  matter.]  That  affords  a  per- 
fectly unanswerable  argument.  What  is  the  efiect  of  the  provision  in  the 
act  that  the  disclaimer  shall  be  deemed  and  taken  to  be  part  of  the  letters 
patent  or  specification  ?  That  the  alteration  is  supposed  to  be  written 
into,  and  is  to  be  looked  at  as  part  of  the  original  specification,  like  any 
other  amendment  made  with  competent  authority.  An  amendment  being 
made,  no  inquiry  is  ever  instituted  as  to  the  time  when  it  was  made. 

(a)  As  to  the  proceeding  by  bcL  fii.  to  repeal  letters  patent,  see  Smith  v.  Uptotij  6  Mann,  dt 
Gr.  251,  and  notes  to  that  case. 
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And,  where  the  statute  says  that  the  disclaimer  or  alteration  shall  not  be 
receivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any  pro- 
ceeding by  scire  facias,)  pending  at  the  time  when  such  disclaimer  or 
alteration  was  enrolled,  does  not  tliat  carry  with  it  the  conclusion  that, 
in  all  cases,  save  where  an  action  is  pending,  the  specification  with  the 
disclaimer  5Aa//  be  evidence  ?  [Tindal,  C.  J.  Probably  not  in  all  cases 
and  for  all  purposes.  In  Perry  v.  Skinner j  2  M.  &  W.  471,  it  was  held 
by  the  court  of  Exchequer,  that,  where  a  patent  is  originally  void,  but  is 
amended  under  the  5  &  6  W.  4,  c.  83,  by  filing  a  disclaimer  of  part  of 
*1611  ^^  invention,  *that  act  has  not  a  retrospective  operation,  so  as 
to  make  a  party  liable  for  an  infiringement  of  the  patent  prior  to 
the  time  of  entering  such  disclaimer.}  If  Beetson's  patent  be  for  the 
same  invention  as  the  plaintiflf's  originally  was,  and  the  plaintiff's  pateat 
be  bad,  Beetson's  cannot  be  good.  [Cresswell,  J.  Your  argument 
will  apply  much  more  cogently  if  the  fact  be  that  Beetson's  patent  was 
taken  out  after  the  enrolment  of  the  specification  of  the  plaintiff's  patent: 
but  the  date  of  the  enrolment  is  laid  under  a  videlicet.  Suppose,  by 
reason  of  the  non-enrolment  of  a  specification,  the  first  patent  becomes 
void,  would  that  be  such  a  publication  as  would  avoid  a  patent  subse- 
quently taken  out  for  the  same  purpose  ?]  Certainly  not:  the  first  patent 
would  have  died  a  natural  death  firom  non-performance  of  the  condition 
subsequent.  It  is  clear  that  this  patent  and  the  disclaimer  must  take 
effect  firom  the  original  grant.  The  plea  is  altogether  uncertain.  If  the 
plaintiff's  patent  is  to  date  from  the  disclaimer,  the  iufiingement  was 
subsequent :  if  it  be  said  that  the  plaintiff's  patent  is  void  by  reason  of 
the  grant  to  Beetson,  the  plea  is  bad  for  not  showing  that  the  two  patents 
are  identical,  or  that  that  which  the  defendants  have  done  they  have  done 
under  the  protection  of  Beetson's  patent.  [Erle,  J.  The  plea  in  effect 
is,  that  the  plaintiff's  patent  is  void  quoad  Beetson.]  It  is  impossible  to 
say  that  a  patent  is  void  as  against  a  subsequent  patentee,  and  good  as 
to  the  rest  of  the  world. 

Bylesy  Serjt.,  (with  whom  was  Websterj)  contra.(a)  The  plea  is  good 
*1621  ^^  substance  and  in  form.  The  case  *fal}s  within  the  very  terms 
»  ^  of  the  decision  in  Perry  v.  Skinner.  It  was  contended  there,  as 
it  has  been  here,  that  the  disclaimer  under  the  statute  of  6  &  6  W.  4,  c. 
83,  s.  1,  had  a  retrospective  operation.  But  Lord  Abinger,  C.  B.,  said: 
<«  It  cannot  be  doubted  that  the  act  of  parliament  is  obscurely  worded ; 
and  we  are  now  called  upon  to  put  an  interpretation  upon  it.     The  act 

(a)  The  points  mailLed  for  argtiment  on  the  part  of  the  defendants,  were — that  the  rights 
of  the  plaintiff  (if  any)  dated  from  the  entry  of  the  disclaimer  and  memorandum  of  alteration, 
and  not  from  the  granting  of  the  original  letters  patent — that  no  letters  patent  were  ever 
granted  for  the  invention  of  which  an  infringement  was  alleged  in  the  declaration — that  the 
declaration  was  insufficient,  and  did  not  show  any  cause  of  action  or  any  infraction  of  the 
privilege  granted  to  the  plaintiff  by  the  letters  patent  therein  mentioned— and  that  the  plain* 
tiff's  patent  was  altogether  void  until  the  entty  of  the  disclaimer. 
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would  be  unjust  if  it  made  a  man  who  was  acting  consistently  with  the 
law  at  a  certain  time,  subsequently  a  wrong-doer  by  relation.  We  never 
can  presume  that  such  was  the  intention  of  the  legislature ;  and  we  are 
not  at  liberty  to  construe  a  doubtful  act  by  any  such  presumption.  The 
only  argument  that  can  be  offered  is  upon  the  proviso,  which  says  <  that 
no  disclaimer  shall  be  receivable  in  any  action  or  suit  pending  at  the 
time  when  such  disclaimer  was  enrolled.'  We  consider  the  sound  way 
of  interpreting  that,  is,  that  it  shows  the  legislature  did  not  intend  to 
make  a  person  a^ong-doer  by  relation  ;  because  it  did  not  presume  that 
any  man  would  have  the  courage  to  bring  an  action,  after  he  had  actually 
disclaimed,  for  an  infringement  of  a  patent  long  before  such  disclaimer 
was  thought  of.  The  intention  of  the  legislature  doubtless  was,  that  he 
should  not  have  the  benefit  of  the  disclaimer  as  to  infringements  gone  by 
long  before  such  disclaimer  was  made."  And  Parke,  B.,  added:  «<The 
rule  by  which  we  are  to  be  guided  in  construing  acts  of  parliament  is,  to 
look  at  the  precise  words,  and  to  construe  them  in  their  ordinary  sense, 
unless  it  would  lead  to  any  absurdity  or  manifest  injustice ;  and,  if  it 
should,  so  to  vary  and  modify  them  as  to  avoid  that  which  it  certainly 
could  not  •have  been  the  intention  of  the  legislature  should  be  (••jgo 
done.  Now,  if  the  construction  Contended  for  by  Mr.  Rotch  was  "• 
to  be  considered  as  the  right  construction,  it  would  lead  to  the  manifest 
injustice  of  a  party  who  might  have  put  himself  to  great  expense  in  the 
making  of  machines  or  engines,  the  subject  of  the  grant  of  a  patent,  on 
the  faith  of  that  patent  being  void,  being  made  a  wrong-dder  by  relation. 
That  is  an  effect  the  law  will  not  give  to  any  act  of  parliament,  unless 
the  words  are  manifest  and  plain.  We  must  engraft,  therefore,  a  modi- 
fication upon  the  words. of  the  act  in  this  case  for  the  purposes  of  its 
construction,  and  read  it  as  though  it  had  been  ^  shall  be  deemed  and 
taken  as  part  of  the  said  letters  patent,  &c.,  firom  thenceforth,'  so  as  not 
to  make  the  defendant  a  wrong-doer.  The  only  doubt  arising  in  this 
case,  is,  from  the  words  of  the  proviso ;  but  we  cannot  think  the  legisla- 
ture meant  to  do  so  unjust  a  thing  as  to  restrict  a  party  from  doing  that 
which  he  has  a  lawful  right  to  do ;  and  therefore,  though  there  is  some 
obscurity  in  the  words  of  the  act,  we  are  bound  to  put  a  reasonable  con- 
struction upon  them ;  and,  undoubtedly,  the  effect  of  it  is  to  make  the 
patent  good  for  the  future."  Where  the  patent,  as  originally  specified, 
is  bad,  no  action  can  be  maintained  for  an  infringement  between  the 
grant  of  the  original  patent  and  its  reformation  by  the  disclaimer.  It  is 
alleged  in  the  plea,  and  admitted  by  the  demurrer,  that  a  third  party 
has  taken  out  a  valid  patent  for  the  same  invention.  On  whom  lies  the 
burden  of  proving  the  validity  or  the  invalidity  of  the  original  patent  ? 
Clearly  not  on  the  defendant  in  the  first  instance.  The  plaintifi*  com- 
mences his  declaration  in  the  usual  form,  by  stating  himself  to  be  the 
true  and  first  inventor  of  the  invention  as  originally  specified :  he  states 
that  he  is  the  true  and  first  inventor  <<of  so  much  of  certain  improve- 
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ments  in  pumps  mentioned  in  the  letters  patent  thereinafter  stated,  aa 
»1 64-1  ^^^  ^^^  *thereinafter  mentioned  to  have  been  disclaimed  by  him." 
If  the  plaintiff  had  been  declaring  on  the  original  patent,  the 
absence  of  an  averment  that  he  was  the  true  and  first  inventor  would 
have  been  fatal  on  general  demurrer ;  for,  all  patents  being,  by  the  sta- 
tute of  James,  prima  facie  void,  the  plaintiff  must  bring  himself  within 
the  exception.  Assuming,  then,  that  the  plaintiff's  patent  was  bad 
originally  for  claiming  too  much,  Beetson  has  taken  out  another  patent 
for  an  invention  which  includes  within  it  so  much  of  the  plaintiflPs  patent 
as  the  breach  consists  of.  How  does  it  appear  here  that  the  alleged 
infringement  was  subsequent  in  point  of  date  to  the  disclaimer,  the  dates 
being  under  a  videlicet  ?  The  effect  of  the  videlicet  is  much  discussed  in 
the  notes  to  Dakin's  case,  2  Wms.  Saund .  290  a.  [Tindal,  C.  J.  The  inser- 
tion of  a  videlicet  does  not  make  that  which  was  a  material  averment  im- 
material. Of  all  things,  the  date  of  a  record  is  most  material.]  Then,  is 
the  plea  bad  for  any  of  the  causes  of  demurrer  specially  assigned  ?  The 
first  cause  assigned  is,  that  the  plea  contains  no  certain  averment  that  the 
invention,  for  which  the  letters  patent  were  granted  to  Beetson,  was  the 
same  as  the  invention  contained  in  the  plaintifPs  patent,  and  described 
in  his  specification.  The  defendants  do  not  say  it  is  the  same :  they 
merely  say  that  the  one  is  included  in  the  other — that  the  alleged  in- 
fringement was  a  thing  they  had  a  right  to  do  under  the  license  granted 
to  them  by  Beetson.  Another  ground  of  demurrer  is,  that,  if  the  plea 
means  that  Beetson's  invention  is  the  same  as  the  plaintiff's,  it  is  bad 
for  argumentativeness.  This,  however,  is  not  suflBciently  precise  and 
specific.  By  a  rule  of  court  made  in  1654,(a)  it  is  provided,  <<  that,  ac- 
cording to  the  statute  of  27  of  Eliz.  (c.  5,)  upon  demurrers,  the  causes 
♦IG'Sl  ^^  specially  assigned,  and  not  involved  with  general  *unapplied 
expressions  of  double,  negative  pregnant,  uncertain,  wanting  form , 
and  the  like,  but  to  show  specially  wherein,  that  the  other  party  may  (as 
the  case  shall  require)  either  join  in  demurrer,  or  amend,  paying  costs, 
or  discontinue  his  action."  And  this  rule  was  recently  acted  upon  by 
the  court  of  Queen's  Bench  in  Smith  v.  Clenchy  2  Q.  B.  835. 

Sir  T.  Wildey  Serjt.,  in  reply.  The  judgment  of  the  court  of  Exche- 
quer in  Perry  v.  Skinnery  which  seems  to  be  rather  making,  than  con- 
struing the  law,  does  not  affect  the  present  question. 

Tindal,  C.  J.  The  question  in  this  case  arises  upon  a  special  de- 
murrer to  the  last  plea  pleaded  by  the  defendants  to  a  declaration  which 
alleges  a  patent  granted  to  the  plaintiff  for  certain  improvements  in 
pumps,  and  a  subsequent  disclaimer  by  him,  under  the  statute,  of  part 
of  his  specification :  and  the  question  is,  whether  the  plea  is  a  good  or 
a  bad  one.  The  judgment  I  have  formed  of  the  plea  is,  that  it  is  bad. 
To  make  it  a  good  plea,  it  must  both  confess  and  avoid  the  matters 
charged  in  the  declaration.     Now,  the  confession,  to  be  a  good  onei 

(a)  Mich.  1664,  §  20,  Peacock's  Rulbe,  (C.  P.,)  p.  «3. 
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most  be  a  confession  that  the  defendants  have  infringed  that  part  of  the 
plaintiff's  patent  which  remains  valid.  Admitting,  for  argument's  sake, 
that  there  is  a  sufficient  confession,  it  appears  to  me  that  nothing  is 
alleged  in  the  plea  that  amounts  to  an  avoidance  of  the  plaintiff's  pa- 
tent. It  is  said  that  the  plaintiff^s  patent,  as  it  originally  stood,  was 
void  in  law :  but  there  is  no  allegation  in  the  plea  that  the  patent  was 
void,  unless  the  statement  of  the  disclaimer  and  of  the  grant  of  another 
patent  to  Beetson  amounts  to  such  an  allegation.  Now,  I  never  can 
consider  that  the  entering  •of  a  disclaimer  as  to  part  of  a  speci-  r»i  gg 
fication,  necessarily  imports  that  the  patent  is  bad.  The  object  '- 
of  that  proceeding  is,  not  merely  to  set  right  the  description  of  the 
alleged  invention  where  it  is  known  to  be  wrong,  but  to  obviate  any 
doubt  that  may  arise  on  the  specification  as  enrolled.  Then,  is  the 
patent  void  by  reason  of  the  subsequent  grant  to  Beetson  ?  The  plain- 
tiff's patent  appears  to  have  been  granted  on  the  4th  of  March,  1837, 
Beetson's  patent  on  the  5th  of  August,  1840,  and  the  disclaimer  was 
entered  on  the  1st  of  March,  1844.  Does  it  necessarily  appear  that  the 
grant  of  the  patent  to  Beetson  in  1840  makes  the  precedent  patent  granted 
to  the  plaintiff  void  in  law?  It  appears  to  me  that  no  such  inference 
can  arise  upon  this  record.  Taking  the  plaintiff's  original  patent  and 
specification  with  the  qualification  engrafted  upon  it  by  the  subsequent 
disclaimer,  we  must,  upon  this  record,  assume  that  Beetson's  patent  was 
taken  out  for  the  same  invention  as  the  plaintiff's ;  and  therefore  that 
Beetson's  patent  is  void  in  law,  not  perhaps  for  all  purposes,  but  that 
upon  this  record  Beetson's  patent  cannot  be  held  to  be  a  good  one  ;  and, 
if  so,  there  is  nothing  in  the  plea  that  necessarily  avoids  the  patent 
granted  to  the  plaintiff.  I  am,  therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Cressw£ll,  J. (a)  I  also  think  tne  plaintiff  must  have  judgment  on 
this  plea.  It  is  not  contended  that  the  plaintiff  has  not  i^own  a  good 
cause  of  action,  so  far  as  the  declaration  is  concerned.  It  must  be  taken 
that  the  plea  has  confessed  the  matters  charged  in  the  declaration;  other- 
wise it  would  amount  to  not  guilty  only,  and  would  be  bad  on  that 
ground.  Taking  it,  then,  to  be  a  plea  in  confession,  it  seeks  to  avoid 
the  effect  of  *that  confession  by  showing  a  patent  granted  to  a  r«ig7 
third  person  for  something  that  involves  the  plaintiff's  alleged 
invention.  In  the  first  place,  does  the  plea  show  a  valid  patent  granted 
to  Beetson  ?  I  think  it  does  not.  It  appears  that  Beetson's  patent  was 
taken  out  soipe  years  after  the  plaintiff's  patent.  The  plaintiff's  patent 
is  stated  to  have  been  taken  out  on  the  4th  of  March,  1837,  and  his 
specification  is  stated  to  have  been  enrolled  within  six  calendar  months ; 
and  that  is  not  denied.  No  addition  is  made  to  that  specification.  The 
subject-matter  of  the  plaintiff's  invention  is  therefore  made  known  to 
the  public  in  1837.    Beetson  subsequently,  viz.  in  1840,  takes  out  a 

(a)  MaufeyJ.,  wi 
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patent  in  respect  of  an  invention  that  had  been  previously  disclosed  to 
the  public  by  the  enrolment  of  the  plaintiff's  specification.  Therefore 
Beetson's  patent  is  bad.  Bat,  assuming  Beetson's  patent  to  be  valid) 
then  come  the  objections  in  point  of  form.  My  brother  Byles  contends 
that  the  plea  is,  in  substance,  a  denial  of  novelty  in  the  plaintiff's  inven- 
tion. If  so,  it  is  a  very  round-about  one :  it  is  an  argumentative  asser- 
tion of  the  identity  of  the  two  patents,  whence  a  conclusion  is  atgu- 
mentatively  drawn  that  the  plaintiff's  invention  is  not  new.  It  is  hardly 
necessary  to  say  any  thing  as  to  the  operation  of  the  disclaimer.  But  I 
incline  to  think  that  the  words  « from  thenceforth"  may  very  well  be  in- 
troduced into  the  clause  in  the  manner  su^;ested  in  the  judgment  of 
Parke,  B.,  in  Perry  v.  Stdrmer,  so  as  to  avoid  a  construction  that  would 
make  a  party  a  wrong-doer  by  relation. 

Erle,  J.  I  concur  with  my  lord  and  my  brother  Cresswell  in  think- 
ing that  there  should  be  judgment  for  the  plaintiff  on  this  plea.  Taking 
it  in  the  most  favourable  view  for  the  defendants,  still  I  think  there  is 
abundant  ground  for  holding  the  plea  bad.  It  appears  to  me,  that, 
»1  fiRI  '^^^''^  ^  disclaimer  is  entered  as  to  part  of  •a  patent,  the  amended 
^  patent  has  all  the  incidents  of  a  valid  patent  from  the  date  of 
the  original  grant.  It  is  amended,  for  all  purposes  subsequent  to  the 
disclaimer.  The  grievances  charged  in  the  declaration  were  things  done 
in  breach  of  the  plaintiff's  patent. 

Judgment  for  the  plaintiff.(a) 

(a)  Vide,  Stead  ▼.  Cory,  poet. 


MANNING  and  Another  v.  IRVING.    Jan.  22. 

A  policy  was  e£bcted  in  Jane,  1843,  upon  a  ship  (originally  built  for  the  East  India  Company's 
senrioe)  vahud  at  17,600/^  at  and  from  China  to  Madras,  and  back  to  China.  The  Tessel 
was  purchased  by  the  plaintlfis  in  1839  for  11,000/.  During  the  voyage,  the  vessel  was,  by 
a  peril  insured  against,  dismasted ;  and  by  the  wreck  of  the  masts  and  rigging  falling  over 
the  ship's  sides  and  striking  under  her  hull,  her  copper  and  sheathing  were  much  injured. 
The  necessary  expenditure  to  repair  the  damages  so  sustained  by  the  ship,  and  to  refit  her 
masts,  sails  and  spars,  rigging,  and  sheathing,  dtc.,  so  as  to  render  her  seaworUiy  for  the 
voyage  insured,  would  have  amounted  to  not  leas  than  10,500/.;  and,  if  such  expenditure 
had  been  incurred,  the  ship  would  have  been  worth  a  sum  not  exceeding  9000/.  During 
the  hurricane  the  vessel  made  no  more  water  than  usual ;  and  upon  examination  of  the  ship 
at  Calcutta,  /Ac  hull  did  not  appear  to  be  injured,  and  the  ship  appealed  to  be  sound  in  all 
other  respects  than  those  above  mentioned: — Held,  upon  a  special  case  reserved,  that  the 
underwriters  were  Uable  as  for  a  total  loss. 

This  was  an  action  of  assumpsit  brought  by  the  plaintifis,  managing 
owners  of  a  vessel  called  the  General  Kyd,  against  the  defendant,  one 
of  the  directors  and  chairman  of  the  Alliance  Marine  Insurance  Company, 
under  the  provisions  of  an  act  of  parliament,  making  the  company  liable 
to  be  sued  in  the  name  of  their  chairman.  The  first  count  was  upon  a 
policy  of  insurance  for  3000/.,  duly  subscribed  on  behalf  of  the  company 
upon  ship  valued  at  J  7,500/.,  at  and  from  China  to  Madras,  while  there, 
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lAd  back  to  China,  not  east  of  Hong  Kong,  with  leave  to  call  ^  the 
Straits ;  and  *ayerred  a  loss  by  perils  of  the  sea.  The  second  r«igQ 
•  count  was  for  money  paid,  the  third  for  money  had  aad  received, 
the  fourth  for  interest,  the  fifth  on  an  account  stated.  The  defendant 
l^eaded  to  the  first  count,  that  the  vessel  was  not  wholly  lost,  in  manner 
and  form,  &c.,  and  to  the  last  four  non  assumpsit ;  upon  both  of  which 
pleas  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  Guildhall,  at  the  sittings  after 
Trinity  term,  1844,  a  verdict  was  found  for  the  plaintifis,  damages  3000/., 
subject  to  the  following  case : — ^ 

The  plaintiff's  vessd,  the  General  Kyd,  of  1318  tons,  had  been  origi- 
nally buUt  fw,  and  employed  in,  the  trade  of  the  East  India  Company, 
whilst  the  company  retained  its  trading  privileges,  and  had  been  buUt 
at  a  very  great  expense ;  and  in  consequence  of  the  conq>any  ceasing  to 
trade,  upon  the  alteration  of  their  dhart^,  the  General  Kyd,  and  all  other 
riiips  of  the  same  class,  ceased  to  be  in  demand. 

The  plaintifis  purchased  the  vessel  in  1839,  for  11,000/. 

The  poHcy  in  question  was  effiscted  by  the  plaintifis  in  June,  1843 ; 
and  at  that  time,  according  to  advices  from  the  purser  of  the  diip,  then 
in  China,  the  cost  of  the  vessel  to  them,  including,  however,  wages  and 
other  matters  not  constituting  part  of  the  permanent  value  of  the  shipi 
amounted  to  17,600/.,  the  value  in  the  policy. 

No  insurance  was  effected  by  the  i^aintiffi  on  the  firei^^t  of  the  said 
ship  on  the  voyage  insured. 

The  vessel,  upon  former  voyages,  had  been  firequently  insured  at  the 
same  or  a  higher  valuation,  and  was  known  to  the  defendants  to  have 
been  in  the  service  of  the  East  India  Company. 

The  ship  sailed  on  the  voyage  insured,  firom  Singapore,  on  &e  26th 
o!  April,  1843,  and  in  the  course  of  such  voyage  arrived  in  the  Madras 
Boads  upon  the  18th  of  *May  following,  for  the  purpose  of  tak-     rfti-vA 
ing  in  a  cargo  of  cotton,  which  was  purchased  and  provided  for    ^ 
shipment  on  behalf  of  her  owners. 

On  the  21st  of  May,  1843,  whilst  so  lybg  in  the  Madras  Roads,  the 
vessel  was  carried  out  to  sea  in  ballast  by  a  violent  hurricane ;  and  on 
the  following  day,  during  the  gale,  and  whilst  still  at  sea,  she  was  dis* 
masted,  and  by  the  wreck  of  the  masts,  sails,  and  rigging  falling  over 
the  ship's  sides,  and  getting  and  striking  under  the  hull,  the  copper  and 
wood  sheathing  on  the  bottom  of  the  vessel  was  much  injured. 

In  order  to  save  the  vessel,  and  for  the  preservation  of  the  crew,  she 
was  necessarily  carried  into  Calcutta. 

The  necessary  expenditure  to  repair  the  damages  sustained  by  the 
ship,  and  to  refit  her  masts,. sails  and  spars,  rigging,  copper  and  wood 
sheathing,  and  other  things,  so  as  to  render  her  seaworthy  for  the  voyage 
in  question,  would  have  amounted  to  a  sum  of  not  less  dian  10,600/. 

If  such  expenditure  h^d  been  incurred,  the  ship  would  have  been 

VOL.  I.  16  K  2 


170  Manning  v.  Irving.  H.  T.  1845. 

worth  (either  in  England  or  Calcutta)  a  sum  not  exceeding  9000/. ;  and 
such  would  have  been  her  marketable  value  if  put  up  for  sale  in  that 
state  of  repair,  either  at  the  period  of  effecting  the  policy,  or  just  before 
the  damage,  or  at  the  time  at  which  the  repairs  would  have  been  com- 
pleted. 

During  the  hurricane  the  vessel  made  no  more  water  than  usual ;  and, 
upon  examination  of  the  ship  at  Calcutta,  the  hull  did  not  appear  to  be 
injured,  and  the  ship  appeared  to  be  sound  in  all  other  respects  than 
those  above  mentioned. 

The  vessel,  upon  her  arrival  in  Calcutta,  was  put  into  dock  for  survey 
and  examination.  She  was  surveyed  four  times,  on  the  several  dates 
following— 2d  of  June,  9th  of  June,  3d  of  July,  and  7th  of  July,  1843. 
*1711  Upon  the  survey  held  on  the  2d  of  June,  the  •surveyors  re- 
commended that  the  vessel  should  be  docked  for  further  exami- 
nation, and  in  the  mean  time  spars  should  be  procured  for  masts,  yards, 
&c.,  on  the  most  reasonable  terms ;  also  that  estimates  should  be  obtained 
from  the  various  ship-chandlers  and  others  for  the  supply  of  the  stores 
required  to  replace  the  General  Kyd  in  the  same  position  as  before  the 
hurricane. 

Upon  the  survey  held  on  the  3d  of  July,  1843,  the  surveyors  recom- 
mended the  copper  and  sheathing  to  be  stripped  off*  the  bottom,  and  that 
it  should  be  dubbed  down  bright  from  the  gimwale  to  the  keel,  to  ascer- 
tain whether  or  not  the  ship  had  received  any  further  injury  in  her  bot- 
tom from  the  wreck  of  the  masts. 

Upon  the  survey  held  on  the  7th  of  July,  1843,  the  surveyor  reported 
that  the  ship  had  experienced  very  severe  weather,  having  been  blown 
out  of  the  Madras  Roads,  after  which  she  encountered  one  of  those  vio- 
lent gales  of  wind,  or  hurricanes,  which  prevail  in  the  Bay  of  Bengal 
during  the  month  of  May,  which  reduced  the  hull  to  a  complete  wreck,  the 
main-mast  and  mizen-mast  breaking  off*  below  the  hounds,  the  fore-mast 
and  bowsprit  badly  sprung ;  in  fact  so  crippled  was  the  ship  in^  masts 
and  yards  as  to  require  nearly  the  whole  of  them  to  be  renewed ;  that 
the  examination  of  the  hull  which  he  had  been  enabled  to  make  on  the 
upper  deck,  gun  or  middle  deck,  orlop,  and  hold,  showed  that  the  sud 
ship  had  not  worked  on  her  fastenings ;  that  the  closeness  of  all  the  butts, 
scarples,  and  edges  of  the  planks,  showed  not  the  slightest  movement ; 
and  that  the  beam-ends,  knees,  and  bolts  seemed  to  be  nearly  in  the 
same  state  as  when  first  forged  and  fastened ;  that  equally  so  was  the 
hull  on  the  outside,  as  regarded  the  topsides  and  wales ;  and  that,  judg^ 
ing  from  the  bottom  plank,  where  the  copper  and  sheathing  had  been 
torn  off  by  the  wreck  of  the  masts,  the  seams  were  in  a  most  perfect 

*1721    ^^^^ '  ^^^  ^^  ^^^^  ^^  ^^  ^^^  ^^^P  ^^^  remarkably  ^straight 

for  a  vessel  of  her  age,  having  only  four  inches  camber  in  thirty 

feet  from  the  fore-post ;  that,  aft  from  that  length  to  the  stern-post,  it 

formed  nearly  a  horizontal :  a  similar  sized  ship  built  in  Europe  of  oak 
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and  fir,  tree-nailed  fastened,  would  in  all  probability,  when  from  twelve 
to  fifteen  years  old,  have  cambered  fifteen  to  eighteen  inches.  The 
blocks  were  not  cut  into,  which  showed  that  the  keel  had  not  moved 
since  the  said  ship  was  dodced. 

The  said  last-mentioned  surveyor  recommended  that  the  bottom  of  the 
said  ship  should  be  stripped,  the  copper  and  sheathing  being  much  in- 
jored  by  the  masts,  thoroughly  overhauled,  dubbed  bright,  and,  if  it 
proved,  as  he  expected,  fi^e  fh>m  decay,  it  should  be  well  caulked, 
felted,  sheathed,  and  coppered ;  that  the  channels  and  chain-plates  should 
be  partly  renewed  and  repaired ;  that  the  masts  and  yards  should  be 
completed,  and  the  wales,  topsides,  and  deeks  caulked,  with  sundry 
trifling  jobs  to  be  done  about  the  hull ;  after  which  the  said  last-men- 
tioned surveyor  reported  that  the  said  ship,  as  regarded  hull,  masts,  and 
yards,  would  be  fit  for  sea,  and  a  good  sea  risk  to  any  part  of  the  world* 

The  said  ship  was  built  at  Calcutta  about  thirty  years  before  that  time, 
of  the  best  materials,  and  was  most  expensively  fastened  with  copper 
from  the  keel  to  the  wales,  and  in  die  upper  works  with  iron. 

Estimates  were  procured  after  the  surveys,  of  the  costs  of  the  necessary 
repaixs  and  refittings,  to  render  the  ship  seaworthy  as  before  mentioned ; 
and  such  cost  would  have  amounted  to  the  sum  before  mentioned. 

After  such  repairs  the  vessel  would  not  have  been  a  worse  ship  than 
before,  unless  it  had  been  discovered  in  the  course  of  such  repairs  that 
the  vessel  had  received  any  further  injury  in  her  bottom  from  the  wreck 
of  the  masts.  Some  materials  for  repairing  the  vessel  were  *pro-  r«i  73 
cured  by  the  master,  and  some  repairs  were  commenced,  but  were  ^ 
afterwards  discontinued.  Those  repairs  were  principally  for  the  purpose 
of  protecting  the  vessel  fi*om  sustaining  additional  damage ;  and  masts, 
spars,  sails,  and  other  articles  were  also  purchased  for  the  purpose  of 
proceeding  to  effective  repairs. 

On  the  10th  of  October,  1843,  on  receipt  of  information  of  the  extent 
of  damage  and  repairs  required  (as  stated  in  the  surveys  and  estimates,) 
an  abandonment  of  the  vessel  was  duly  made  to  the  underwriters,  which 
the  underwriters  refused  to  accept. 

The  vessel  has  not  since  been  repaired. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  cir> 
comstances,  the  defendants  were  liable  as  for  a  total  loss.  If  the  court 
sbaU  be  of-  that  opinion,  interest  is  to  be  added  to  the  amount,  if  the 
court  shall  be  pleased  to  put  itself  in  the  situation  of  a  jury,  and  shall 
think  it  fit  that  interest  should  be  allowed.  If  the  court  diall  be  of 
opinion  that  the  loss  was  an  average  loss,  and  not  a  total  loss,  the  ver- 
dict is  to  be  entered  for  an  amount  of  damages  to  be  estimated  out  of 
court,  in  a  mode  agreed  upon  between  the  parties.  Either  party  is  to 
be  at  liberty,  upon  the  argument,  to  refer  to  the  pleadings,  and,  with  the 
permission  of  the  court,  to  turn  the  case  into  a  special  verdict. 


173  Manning  v.  Irving.  H.  T.  1845. 

Sir  T.  WUde^  Serjt.,  (with  whom  was  Greenwoody)  for  the  plaintifi*s.(a 
Upon  the  fsicts  stated  in  the  special  case,  the  defendants  are  liable  as  for 
a  total  loss.  It  appears  that,  in  the  course  of  the  voyage,  the  vessel ,  by 
*1741  ^  P^^^^  insured  against,  sustained  damage  to  such  an  extent, 
^  *that  she  was  no  longer  capable  of  being  used  as  a  ship  without 
an  outlay  of  10,500/.,  which  would  exceed  by  1500/.  her  vaJue  when 
repaired.  It  has  been  so  repeatedly  decided  that  the  underwriters  are 
liable  as  for  a  total  loss,  where  the  vessel  is  by  perils  of  the  sea  reduced 
to  such  a  state  as  to  be  no  longer  available  as  a  ship  but  at  an  expense 
which  no  prudent  owner,  if  uninsured,  would  incur,  that  it  would  be  idle 
to  argue  the  point  in  a  court  of  co-ordinate  jurisdiction.  The  principal 
case  upon  the  subject  is  that  of  Mien  v.  Sugrue^  8  B.  &  C.  561, 3  Mann. 
&  R.  9,  to  which  may  be  added  Young  v.  ISmng^  %  Mann.*&  Gr.  593, 
2  Scott,  N.  R.  752.  Nor  does  the  circumstance  of  the  value  being  stated 
in  the  policy  make  any  difference:  the  cases  of  Alien  r.  Sugrue  and 
Young  V.  Tliring  both  arose  upon  valued  policies.  [Maulb,  J.  The 
value  stated  in  the  policy  can  have  no  bearing  on  the  question.]  The 
court  called  upon 

CkanneUf  Serjt.,  (with  whom  was  L.  J.  Brown j)  for  the  defendant. 
Admitting  the  force  of  the  decisions  adverted  to,  the  defendant  is  desirous 
of  reviewing  them  before  a  court  of  error.  [Crksswell,  J.,  referred  to 
Cambridge  v.  Andertan,  2  B.  &  C.  691,  4  D.  &  R.  203,  R.  &  M.  60, 
1  C.  &  P.  213,  and  Sir  T.  Wilde,  to  Read  v.  Banhmn,  3  Brod.  &  Bingh. 
147,  6  J.  B.  Moore,  397,  as  authorities  for  the  same  position.]  In 
Allen  V.  Sugrue,  the  vessel,  which  was  valued  in  the  policy  at  2000/., 
received  damage  by  perils  of  the  sea,  which  could  have  been  repaired 
for  1450/. ;  but  the  jury  found  that  she  was  not  worth  repairing :  and  it 
was  held  that  this  was  a  total  loss,  and  that  the  assured  were  entitled 
to  recover  the  sum  at  which  the  vessel  was  valued  in  the  policy.  And 
in  Yowng  v.  TVirm^,  the  ship  Eliza,  (Dutch  built,)  valued  at  8000/.,  was 
*1751  ^^^^^^  ^^  *^^^  ^^^  Rotterdam  to  Java  and  Sumatra,  and  back 
-'  again  to  a  port  in  Holland :  in  the  course  of  her  voyage  she  was 
stranded  on  the  Goodwin  Sands,  and  plundered :  she  was  afterwards 
removed,  and  ultimately  brought  to  London,  and  notice  of  abandonment 
given  to  the  underwriters :  it  appeared,  that,  just  before  the  Eliza  was 
cast  away,  she  was  worth  5833/. ;  that  her  value  as  she  lay  was  700/. ; 
and  that  the  salvage  was  420/. :  it  was  proved  by  English  witnesses  that 
the  expenses  of  repairing  the  ship  in  England  would  be  4615/. ;  that, 
jf  she  had  been  entitled  to  a  British  register,  she  would  have  been  worth, 
when  repaired,  from  4500/.  to  4700/. ;  and  that  if  she  had  beeti  a  British 
shipf  it  would  have  been  prudent  for  a  British  owner  to  repair  her :  it 

(a)  The  plaintiffi'  point  (mora  general  than  the  rtatoment  of  the  qneetion  at  the  coneluMn 
of  the  case)  marked  for  aiigumcnt  waa,  "that,  onder  the  circomatanoea  aet  forth  in  the  caae, 
then  waa  a  total  km,  and  that  the  defendant  waa  liable  upon  the  policy  ejected  with  the 
company  aa  for  a  total  ioai.'* 
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\  proTed  by  Dutch  ^tResses,  1]iat  the  eacpense  of  repairing  her  in  Hol- 
land would  have  been  far  greater,  and  that  her  value  when  repaired  in 
Holland  would  not  hare  exceeded  2916/. :  it  was  also  proved  that  the 
trading  compames  in  Holland  will  not  employ  a  vessel  that  has  been 
stranded  in  the  manner  in  which  die  Eliza  was  stranded,  however  per- 
fectly she  may  have  been  repaired,  and  that  this  circumstance  would 
aflect  her  value  in  Holland :  the  judge,  in  his  summing  up,  told  the 
jury  tkit,  in  considering  indiether  this  was  the  case  of  a  partiid  or  a  total 
loss,  they  oug^t  not  to  take  into  account  the  value  in  the  policy ;  and 
tfiat,  in  considering  the  same  question,  they  ought  to  look  at  all  the  cir- 
cumstances aUemUng  the  tA^,  and  to  judge  whether,  under  all  those  cir- 
cumstances, a  prudent  owner,  if  uninsured,  would  have  declined  to  repair 
the  ship ;  and,  if  so,  they  might  find  it  a  case  of  total  loss.  Upon  a  bill 
of  exceptions  tendered,  this  direction  was  held  to  be  correct.  In  the 
piesent  case,  the  court  is  asked  to  decline  to  infer  from  the  facts  stated, 
that  a  prudent  owner,  if  uninsured,  would  not  have  repaired  the  vessel. 
Mt  appears  that  the  ship  was  dismasted  in  a  hurricane,  and  that,  r«i7g 
though  somewhat  damaged  in  her  sheathing,  her  hull  was  alto-  *' 
gether  uninjured ;  and  that  the  expense  of  repairing  her  would  exceed, 
by  1500/.,  her  marhetabk  value  when  repabed.  But  it  also  appears  that 
Ae  plaintifis  had  bought  her  for  11,000/.  And  it  may  be  that  a  vessel 
is  worth  more  to  her  owners  than  her  mere  market  value.  It  is  also  to 
be  observed,  that  the  plaintifis  themselves  have  invariably  treated  her  as 
worth  more  than  10,500/.:  and  she  was  valued  in  the  policy  at  17,500/., 
at  which,  or  a  higher,  value  she  had  firequently  before  been  insured. 
There  is  no  suggestion  by  any  surveyor  that  it  would  not  have  been 
prudent  to  repair  her.  [Cresswell,  J.  The  question  is,  not  whether 
or  not  the  plaintifis  would,  if  uninsured,  have  repaired  her,  but  whether 
a  prudent  owner  would  have  done  so,  abstractedly  firom  any  particular 
&ncy.  Now,  a  prudent  owner  could  hardly  be  expected  to  lay  out 
10,500/.  to  get  a  ship  worth  only  9000/.}  In  Young  v.  1\irifig  the  pe- 
cuUar  position  of  the  assured  was  taken  into  account.  So,  here,  taking 
die  peculiar  character  of  this  ship  into  consideration,  the  court  will  draw 
such  inference  as  they  may  think  reasonable.  [Maule,  J.  It  is  a  com- 
mon course  in  special  cases  to  provide  that  the  court  shall  be  at  liberty 
to  draw  such  inferences  from  the  fiicts  stated  as  a  jury  might  have  drawn ; 
and  that  perhaps  somewhat  enlarges  their  power.  But  I  apprehend  that 
ihe  court  may  in  all  cases  draw  such  inferences  as  are  reasonable,  and 
obviously  arise  out  of  the  facts  that  are  stated.  No  person  at  all  ac- 
quainted with  the  doctrine  o(  Allen  v.  Sugrue  coidd  hesitate  to  pronounce 
this  a  case  df  total  loss.] 

Per  curiam.  There  can  be  no  doubt  that  this  case  falls  within  the 
principle  of  those  that  have  been  *adverted  to ;  and,  conse-  r«|77 
quently,  the  plaintifis  must  have  judgment. 

Judgment  for  the  plaintifis. 
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Chaimelly  Serjt.,  then  applied  for  leare  to  turn  the  special  case  into  a 
special  verdict. 

TiNDAL,  C.  J.  When  stated  in  the  form  of  a  special  verdict,  it  seems 
to  me  that  the  case  will  be  incapable  of  argument  in' a  court  of  error. 

Maule^  J.  If  you  can  establish  that  the  value  stated  in  the  policy  is 
conclusive,  that  may  furnish  a  veiy  good  ailment.  All  the  details  of 
the  damage  to  the  ^ip  should  be  struck  out,  and  the  special  verdict  must 
be  so  framed  as  that  a  writ  of  error  upon  it  may  be,  in  effect,  a  writ  of 
error  upon  the  judgment  in  Allen  v.  Sugrue, 

Cb£Ssw£ll,  J.  It  must  be  taken  that  this  court  draws  the  inference, 
that  a  prudent  owner,  umnsured,  would  not,  under  the  circumstances, 
have  repaired  the  vesseL  Rule  accordingly. 

Sir  71  WUdSf  Serjt.,  having  on  a  subsequent  day  asked  for  interest, 
TiMDAL,  C.  J.,  now  said  that  the  court  had  considered  the  matter,  and 
thought  the  case  was  not  one  in  w)iich  interest  ought  to  be  allowed. 
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To  ft  count  in  debt  upon  an  account  atatecl,  the  defendant  pleaded,  as  to  ISt,  parcol  of  the 
money  in  that  coont  mentioned,  an  agreement  between  him  and  one  E.  E.,  Uiat  he  ahoiild 
parchaM  of  £.  E.  the  good-wiU,  ttodk,  and  fixtoies  of  a  pubttc-hoiiae,  20^  to  be  paid  at  • 
depoeit,  to  be  returned  in  case  E.  E.  diould  not  ftdfil  the  agreement  on  her  part;  that  th« 
defendant  paid  to  the  plaintiff  2L  in  part  payment  of  the  deposit,  and  gave  him  an  I.  O.  U. 
for  182.,  «  which  said  I.  O.  U.  was  the  account  stated  in  the  last  count  mentioned  as  to  the 
said  som  of  IBL,  parcel,  dtc;"  and  that  £.  E.  failed  lo  perform  the  agreement  on  her  part, 
and  consequently  became  bound  to  return  the  deposit,  of  which  plaintiff  had  notice : — ficid^ 
bad  on  special  demurrer,  as  amounting  to  never  indebted. 

Debt  for  money  paid  and  for  money  found  due  upon  an  account 
stated. 

Plea,  as  to  the  sum  of  18/.,  parcel  of  the  moneys  in  the  last  count  men* 
tioned,  and  the  damages  and  causes  of  action  in  respect  thereof,  that^ 
just  before  the  stating  the  accounts  in  the  last  count  mentioned  as  to  the 
said  sum  of  18/.  parcel,  &c.,  to  wit,  on  the  29th  of  June,  1833,  an  agree* 
ment  was  made  and  entered  into  between  the  defendant  and  the  plaintiff 
as  the  agent  to  Elizabeth  English,  by  which,  amongst  other  things,  it  was 
agreed  that  the  said  Elizabeth  English  should  let  all  her  right,  title,  and 
interest  of  and  in  a  certain  house  and  premises  then  in  her  possession, 
known  by  the  sign  of  the  Bell,  situate  and  being  at  Isle  worth,  in  the 
county  of  Middlesex,  for  the  sum  of  30/.  for  good-will,  and  assign  over 
good  and  sufficient  beer  and  other  licenses  on  being  paid  for  the  term 
unexpired  therein ;  also  should  sell  such  part  of  the  household  furniture, 
fixtures,  and  effects  then  in  her  dwelling-bouse  and  premises,  which  she 
might  have  a  right  to  sell,  at  fair  appraisement  to  be  made  by  two 
appraisers  on  or  prior  to  the  day  of  possession,  but,  in  default  of  their 
agreeing,  then  by  their  umpire ;  likewise  the  sound  and  saleable  stock  in 
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trade,  consisdng  of  wine,  spirits,  and  compounds,  not  exceeding  the 
Talue  of  30/.,  by  gauge  and  valuation  of  two  licensed  gangers,  or  their 
umpire ;  that  such  appraisement,  gauge,  and  time  of  delivering  up  pos- 
session of  the  premises,  ^should  be  on  or  before  the  10th  of  July,  r*i79 
at  which  time  all  rent,  taxes,  and  gas-light  rent  should  be  cleared 
up,  and  external  damaged  glass  windows  should  be  made  good,  or  an 
allowance  for  the  same :  and  the  defendant  thereby  agreed  to  accept  the 
said  house  and  premises,*  having  a  good  title  to  the  licenses,  and  pay 
unto  the  said  Elizabeth  English  the  said  price  or  sum  for  the  good-will ; 
also  to  buy  the  said  household  furniture  and  fixtures  at  appraisement, 
with  the  stock  in  trade  as  aforesaid,  and  that  such  appraisement,  gauge, 
and  time  of  taking  possession  should  be  on  or  before  the  10th  of  July, 
at  which  time  the  purchase  money  should  be  duly  paid,  one  moiety  of 
the  whole  expenses  to  be  paid  by  each  party ;  and,  as  earnest  of  the  said 
agreement,  that  the  defendant  should  pay  into  the  hands  of  the  plaintiff 
the  sum  of  20/.,  which  was  to  be  allowed  as  part  of  payment  at  the  com- 
pletion of  the  said  agreement ;  but,  if  the  said  Elizabeth  English  should 
not  fulfil  the  same  on  her  part,  she  should  return  the  said  deposit. 
Averment,  that,  at  the  time  of  making  the  said  agreement,  the  defendant 
paid  to  the  plaintiff  the  sum  of  2/.,  and  then  gave  and  delivered  to  the 
plaintiff  an  instrument  in  writing  called  an  I.  O.  U.,  by  which  the  de- 
fendant acknowledged  to  owe  to  the  plaintiff'  the  sum  of  18/.,  instead  of 
the  said  deposit  in  the  said  agreement  mentioned  ;  and  the  plaintiff  then, 
as  such  agent  of  the  said  Elizabeth  English,  accepted  the  said  sum  of 
2/.  and  the  said  I.  0.  U.  as  and  for  the  said  deposit ;  which  said  L  O.  U. 
is  the  account  stated  in  the  last  count  mentioned  as  to  the  said  sum  of  18/., 
parcel,  fyc. ;  that  the  defendant  had  at  all  times  from  the  making  the  said 
agreement  been  ready  and  willing  to  perform  the  same,  and  had  done 
all  things  therein  contained  on  his  part  to  be  performed,  and  was  on  the 
said  10th  of  July,  1843,  ready  and  willing  to  accept  and  take  possession 
of  the  said  house  and  premises  and  licenses,  and  pay  unto  the  said  Eliza* 
beth  English  the  *said  price  or  sum  for  the  good- will,  and  pay  for  r«i  oq 
the  term  of  the  unexpired  licenses,  and  to  buy  and  pay  for  the 
household  furniture  and  fixtures  at  appraisement,  with  stock  in  trade  as 
aforesaid,  and  to  pay  a  moiety  of  the  expenses;  of  all  which  the  said 
Elizabeth  English  then  had  notice ;  that  the  said  Elizabeth  English  did 
not  then  fulfil  the  said  agreement  on  her  part,  and  did  not  nor  would  then 
give  possession  to  the  defendant  of  the  house  and  premises,  or  sell  or 
assign  to  him  the  said  good-will,  licenses,  house,  furniture,  fixtures,  or 
stock  in  trade,  but  then  wholly  neglected  and  refused  so  to  do,  whereby 
the  said  Elizabeth  English  became,  according  to  the  said  agreement,  bound 
to  return  to  the  defendant  the  said  deposit,  and  the  defendant  became 
exonerated  and  discharged  from  the  payment  of  the  said  sum  of  18/., 
parcel,  &c. ;  and  the  plaintiff  then  had  notice  of  the  premises,  and  had 
not  at  any  time,  either  on  or  before  the  said  10th  of  July  in  the  year  last 
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aforesakly  or  at  any  time  before  or  at  the  time  when  he  had  notice  as 
aforesadd,  nor  had  be  since,  paid  to  the  said  Elizabeth  English  the  said 
sum  of  18/.,  or  any  part  thereof,  and  the  said  10th  of  July  in  the  year 
last  aforesaid  had  elapsed  long  before  the  commencement  of  this  suit ; 
that  the  said  Elizabeth  English  had  failed  to  perform  and  broken  the 
said  agreement  long  before  the  commencement  of  this  suit ;  and  that  the 
plaintiff  had  notice  of  the  premises  as  aforesaid  long  before  the  com* 
mencement  of  this  suit — ^verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes 
(amongst  others)  that  it  amounted  to  the  general  issue,  and  was  and  con- 
tained an  argumentative  and  circuitous  denial  that  the  defendant  ever 
was  indebted  to  the  plaintiff  in  the  said  sum  of  18/.,  because  it  stated  a 
special  agreement  for  paying  a  sum  of  20/.  to  the  plaintiff  on  behalf  of 
another,  and  alleged  that  the  statement  of  account  as  to  the  said  18/, 
*18Y1  ^^  ^^  ^acknowledgment  of  owing  to  the  plaintiff  the  sum  of 
''  18/.,  given  to  the  plaintiff,  instead  of  a  portion  of  the  said  20/.^ 
and  it  therefore  showed  that  in  point  of  law  there  was  no  statement  of 
account  at  all  between  the  plaintiff  and  defendant  as  to  the  said  ISI^  and 
that  no  money  was  found  to  be  due  from  the  defendant  to  the  plaintiff 
on  account  stated  as  to  the  said  18/. ;  and  that  it  further  amounted  to  the 
general  issue,  and  was  and  contained  such  aiguxqentative  denial,  be- 
cause it  stated  that  an  I.  O.  U.  therein  mentioned  was  the  account  stated 
in  the  last  count  mentioned  as  to  the  said  sum  of  18/.,  whereas  an  I* 
0.  U.  is  not  a  statement  of  account,  but  may  be  evidence  of  it,  and  the 
matters  in  the  plea  stated  were  matters  of  evidence  only,  and  could  not 
properly  be  pleaded,  and  should  have  been  offered  in  evidence  under  a 
plea  of  never  indebted. 

Chawndl^  Serjt.,  in  support  of  the  demurrer.(a)    The  plea  does  not, 

*1821     ^^  ^ermj&j  admit  an  account  stated  of  *money  due  from  the  de- 

-'    fendant  to  the  plaintiff    An  I.  O.  U.  is  not  an  account  stated^ 

but  only  evidence  of  an  account  stated  ;(&)  and  mi^t  be  proved  under 

(a)  The  foUowing  points  for  argamMit  were  delivered  on  the  pait  of  the  plaintiff:— 

««That  the  eecond  plea  is  had  in  eubftanoe;  that  it  containa  no  answsr  aa  to  the  182.  or  tfaa 
oauaee  of  action  in  respect  of  that  sum,  because  it  sets  up  an  agreement  by  the  eipress  tenna 
of  which  the  18f.  was  to  be  p«}d  to  the  plaintifl^  and,  if  EHizabeth  English  in  Uie  plea  named 
shoald  make  de&olt,  she,  and  not  Ae  plaintiff,  was  to  retam  the  money  to  the  defendant,  and 
it  is  not  shown  that  the  plaintiff  committed  any  de&tilt  under  the  agreement  with  lefefenoe 
to  that  sum ;  and  that  it  is  not  shown  that  the  plaintiff  has  not  entered  into  some  binding 
agreement  with  Elizabeth  English  to  pay  her  the  182.,  and  the  effi»ct  of  the  transaction  stated 
in  the  plea  appears  on  the  whole  to  be  that  the  defendant  became  the  debtor  of  the  plaintiff 
for  the  18/.,  for  which  amount  he  would  presumptiYely  be  Uable  to  the  said  Elisabeth  English. 

«That  the  plea  is  bad,  in  not  showing  that  Elizabeth  English  did  not  before  the  said  10th 
of  July  fulfil  or  ofler  to  fulfil  the  agreement  on  her  part;  and  for  not  alleging  that  the  defend- 
ant was  afier  the  makuig  of  the  agreement,  and  befinre  the  said  10th  of  July,  ready  and  willing 
to  accept  and  take  the  possession,  and  make  the  payments  mentioned  in  the  agreement 

**  That  the  plea  is  insufficient,  for  not  showing  that  Elizabeth  Engfish  has  not  returned  or 
paid  to  the  defendant  the  said  deposit. 

<<  And  that,  if  the  plea  shows  any  answer  to  the  cause  of  action  to  which  it  is  pleaded,  it  amounfti 
to  a  set-ofl^  but  does  not  contain  the  formal  parts,  or  statutory  requisites,  of  a  plea  of  sel-offi'' 

(6) i>ayiM v./eiiA;yfif,4C.a(P.8S4;  CMrlWT. JNdhw^ 
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nunquam  indebitatus.  Besides,  the  plea  leaves  it  wholly  uncertain 
whe^er  the  defendant  means  to  deny  the  account  stated,  or  admitting 
the  I.  O.  U.,  to  deny  that  it  is,  by  reason  of  subsequent  circumstances, 
a  subsisting  account.  [Maule,  J.  The  question  is,  whether  or  not  the 
defendant  doef  admit  an  account  stated :  that  he  means  to  do  so  is  clear.] 

Bytes  J  Serjt.,  contrd.  The  question  is,  whether  this  plea  confesses  a 
good  primi  facie  cause  of  action,  and  then  avoids  it.  The  case  is,  in 
principle,  not  unlike  George  v.  Chgetf  7  T.  R.  359,  and  Carr  v.  Hinch- 
liff'f  4  B.  &  C.  547.  [Maule,  J.  I  can  perceive  no  admission  of  an 
account  stated  with  the  plaintiff.  Tindal,  C.  J.  It  is  pleading  evidence 
only.]  The  plea  admits  a  debt  originally  due  to  the  principal,  and  alleges 
that  the  defendant  gave  to  the  agent  (the  plaintiff)  2/.,  and  an  I.  0.  U. 
for  18/. ;  and  then  it  goes  on  to  show,  that,  by  reason  of  circumstances 
which  subsequently  happened,  the  principal  was  precluded  from  a  ri^t 
to  recover.  That  amounts  to  an  accord  and  satisfaction  of  the  debt. 
[Maule,  J.  A  very  round  about  one ;  as  bad  in  law  as  it  is  void  of 
justice.] 

Per  curiam.  The  plea  is  clearly  bad,  as  amounting  only  to  never  in- 
debted. 

Judgment  for  the  plaintiff.(o) 

(a)  Qiiarr,  ifMtim  Iht  hett,  if  fermaHj  pleaded,  woaU  not  have  been  matter  in  conleerioa 
•f  AB  aeeognt  in  lad,  iia^  ia.avoidaiioe  of  mch  aoeount,  bj  friluve  of  ooafldcration. 
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To  a  plea  in  tiespaaB  quart  domum  fregit  by  A.  against  B.,  B.  jnitifiefl  under  a  writ  of  fi.  fa. 
iqfKm  a  judgment  obtained  by  B.  agvimt  A.  A.  repliee,  that  the  writ  woi  irregularly  nud 
mA  andproMcuitd,  aodthat,  by  a  judge's  order  (aobeequently  made  a  rale  of  coort)  it  waa 
ordered  that  the  writ,  and  the  prooeedinga  thereon,  ahoold  be  aet  aaide  :— 

The  replication  was  held  good  as  snffidenUy  showing  that  the  writ  was  set  aade  for  irregw 
iariiy. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
dwellbg-house,  breaking  open  and  damaging  doors,  and  seizing  and 
converting  the  plaintiff's  goods ;  and  also  for  breaking  and  entering  a 
warehouse  and  office,  and  seizing  and  converting  other  goods  of  the 
plaintiff. 

The  defendant  justified  under  a  writ  of  testatum  fieri  facias  for  50/. 
bs.  8d.  sued  out,  to  wit,  on  the  5th  of  February,  1844,  upon  a  judgment 
obtained  by  him  in  this  court,  on  the  4th  of  December,  1839,  against 
the  now  plaintiff,  for  55/.  5s.  8d. 

To  this  plea  the  plaintiff  replied,  that  the  said  writ  of  testatum  fi.  fa. 
in  the  said  plea  mentioned,  and  under  which  the  defendant  attempted  to 
justify  the  said  trespass,  was,  to  wit,  on  the  said  5th  of  February,  1844« 
irregularly  sued  and  prosecuted  out  of  this  court ;  and  that  ailenvards, 

VOL.  I.  16  L 


183  Rankin  v.  De  Medina.  H.  T.  1845. 

to  wit,  on  the  1st  of  April,  1844,  by  a  certain  order,  then  duly  made  in 
the  said  cause,  by  Erskine,  J.,  bearing  date,  to  -wit,  the  said  1st  of 
April,  1844  (and  which  order  was  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  duly  made  a  rule  of  the  said  court),  it  was  ordered 
that  the  said  writ  of  testamentum  fi.  fa.  issued  in  the  said  suit,  and  the 
proceedings  thereon,  should  be  set  aside ;  as  by  the  said  rule  and  order 
then  remaining  in  the  said  court  would  more  fully  appear — verification. 

To  this  replication  the  defendant  demurred,  specially  assigning  for  causes 
(amongst  others)  that  it  did  not  appear,  in  or  by  the  replication,  how  or  in 
what  manner  the  writ  was  irregularly  sued  and  prosecuted  out  of  this  court ; 
*1841  ^^^  ^^^  ^^  appear  that  the  defendant  was  guilty  *of  any  irregularity 
^  in  suing  and  prosecuting  the  said  writ  out  of  this  court ;  that  the 
nature  and  ground  of  the  alleged  irregularity  ought  to  have  been  set  forth 
in  the  said  replication,  to  enable  the  court  to  judge  whether  the  said  writ 
was  or  was  not  irregularly  sued  or  prosecuted  out  of  this  court;  that 
no  issue  could  be  taken  on  the  allegation  that  the  said  writ  was  irregu- 
larly sued  and  prosecuted  out  of  the  said  court,  without  leaving  it  to  the 
jury  to  determine  on  the  question  of  the  regularity  of  the  proceedings  and 
practice  of  this  court ;  that  it  did  not  appear  that  ttie  suing  and  prosecuting 
of  the  said^writ  out  of  the  said  court  by  the  defendant  in  the  plea  men- 
tioned was  irregular ;  that  the  replication  and  the  matters  therein  alleged 
were  an  argumentative  denial  of  the  existence  ^f  the  writ  in  the  plea 
mentioned ;  and  that  the  replication  was  in  other  respects  informal,  in- 
sufficient, and  uncertain,  &c.     Joinder. 

Channellj  Serjt.,  in  support  of  the  demurrer.  The  replication  is  insuffi- 
cient :  it  alleges  that  the  writ  of  testatum  fi.  fa.  was  set  aside,  but  not 
that  it  was  set  aside  for  irregularity :  it  may  have  been  erroneous.  Many 
cases  may  be  suggested  where  writs  are  set  aside  upon  other  grounds  than 
mere  irregularity.  [Cresswell,  J.  Where,  for  instance,  the  proceeding 
is  contrary  to  good  faith.  Tindal,  C.  J.  Or,  the  writ  may  be  set  aside 
quia  improvide  emanavit.]  In  Biddell  v,  Pakenum^  2  C,  M.  &  R.  30, 
where,  in  trespass  for  false  imprisonment,  the  defendant  justified  under 
process  of  outlawry,  and  the  planitifi*  replied  that  there  was  no  affidavit 
of  debt  made  and  filed,  &c.,  and  the  defendant  rejoined  that  there  was 
such  affidavit,  and  set  out  an  irregular  affidavit,  and  the  plaintiflT demur- 
red: it  was  held  that  the  plaintiff  was  entitled  to  judgment,  trespass  not 


•185] 


being  maintainable  •where  the  process  is  irregular  merely,  and 


not  void.  But,  in  Prentice  v.  Harrison^  1  Dav.  &  M.  50,  in 
trespass  for  assault  and  false  imprisonment,  the  defendant  pleaded  a  justi- 
fication under  a  writ  of  ca.  sa. ;  the  plaintiff  replied  that  the  said  writ  was, 
after  the  issuing  thereof,  and  before  the  commencement  of  the  suit,  order- 
ed to  be  set  aside,  and  was  set  aside,  by  order  of  a  judge  :  and  it  was 
held,  on  special  demurrer,  that  the  replication  was  bad  for  not  distinctly 
averring  that  the  writ  was  set  aside  for  irregularity.  Lord  Denbcan,  C.  J., 
thf  re  says :  «  The  plaintiff,  in  his  replication,  states  that  the  writ  of  ca.  sa. 
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in  the  plea  mentioned,  afte)*  the  issuing  thereof,  and  before  Hie  com- 
mencement of  the  suit,  was  ordered  to  be  set  aside,  and  was  set  aside, 
by  an  order  of  my  brother  Qresswell.  The  question  is,  whether  the 
plaintiff  ought  not  to  have  gone  on  to  show  the  ground  upon  which  the 
learned  judge  proceeded  to  order  the  writ  to  be  set  aside.  And  it  is 
argued,  diat,  for  aught  that  appears  upon  the  face  of  the  plaintiff's  plead* 
ing,  it  might  have  been  set  aside  on  account  of  some  defect  that  would 
make  it  erroneous,  and  that  the  defendants  in  that  case  would  not  be  lia- 
ble ;  and  an  error  in  the  award  of  execution  has  been  suggested,  namely, 
the  issuing  of  the  writ  more  than  a  year  after  the  date  of  the  judgment. 
I  think  this  objection  to  the  plaintiff's  replication  must  prevail,  and  that 
the  plaintiff  should  have  guarded  himself  against  it  by  stating  that  the 
writ  was  set  zside  for  irregularity.*^  And  Patteson,  J.,  after  alluding 
to  the  issuing  of  a  writ  more  than  a  year  and  a  day  after  the  date  of  the 
judgment,  without  any  scire  facias  to  revive  the  judgment,  asks,  <<  How 
are  we  to  say  that  that  was  not  the  case  here  ?  and,  if  so,  the  process 
being  erroneous,  and  not  irregular,  the  defendants  are  justified  in  what 
ttiey  have  done  under  it."  ^That  case  is  not  to  be  distinguished  r«i gg 
from  the  present.  [Cbessweix,  J.  Why  are  we  to  assume  that 
the  writ  was  erroneous,  when  we  are  distinctly  told  by  the  replication  that 
it  issued  irregularly?  And,  suppose  the  writ  were  irregular,  and  also 
erroneous,  and  afterwards  set  aside  by  order,  would  it  justify  the  party  ?] 
Here,  the  writ  is  stated  to  have  been  irregular,  but  it  may  also  have  been 
erroneous;  the  plaintiff  was  bound  to  show  in  his  replication  whether  it 
was  set  aside  on  the  one  ground  or  on  the  other.  It  was  his  duty  to 
make  his  answer  to  the  defence  pleaded  clear  and  unambiguous. 

Byle^y  Serjt.,  contri.  The  repUcation  is  sufficient :  it  states  that  the 
writ  in  the  plea  mentioned  was  irregularly  sued  out,  and  afterwards  was 
set  aside  by  order  of  a  judge,  i^hich  order  was  subsequently  made  a  rule 
of  court.  The  court  will  not  assume  that  it  was  set  aside  for  any  other 
than  the  cause  so  alleged.  Prentice  v.  Harrisarif  1  Dav.  &  M.  60,  there- 
fore, has  no  application. 

Ckannelly  Serjt.,  in  reply.  The  rule  of  court  is  not  ipsa  lege  a  setting 
aside  of  the  writ.  [Maule,  J.  It  is  declared  to  be  no  longer  a  writ.] 
That  supposition  is  clearly  irreconcilable  with  the  two  cases  referred  to. 
If  it  be  consistent  with  the  replication  that  the  writ  was  erroneous  as  well 
as  irregular,  the  plaintiff  should  have  gone  on  to  show  on  which  ground 
it  was  set  aside. 

TiNDAL,  C.  J.  I  do  not  think  the  present  case  falls  within  Prentice  v. 
Harrison^  1  Dav.  &M.  50,  for  here  is  a  distinct  allegation  in  the  replica- 
tion that  the  writ  was  irregularly  issued,  and  that  it  was  afterwards  set 
aside  by  a  judge's  order  and  rule  of  court.  It  seems  to  me  we  are  not  at 
liberty  to  assume  that  the  writ  was  set  aside  for  any  'other  cause  r»i  07 
than  which  appears  upon  the  face  of  the  replication,  and  which 
is  a  sufficient  cause.  I  think,  therefore,  we  must  hold  the  replication  good. 
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The  rest  of  the  court  concorringi  Judgment  for  the  plaintiflT. 

Ckannellj  Seijt.^  prayed  leare  to  amend,  stating  that  the  writ  had  been 
set  aside  because  it  was  sued  out  more  than  a  year  and  a  day  after  the 
date  of  the  judgment. 

TiKDAL,  C.  J.  Then  the  writ  was  void,  and  you  could  not  better 
yourself  by  an  amendment. 
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In  an  actkni  for  a  fibd,  the  defendtnte  pleaded  not  guilty  «nd  aevenl  pkae  of  joilifieatioa;  tto 
plaintiff  recovered  a  'verdict  upon  all  the  laaaeay  damagn  tkret  farthingt :  Held,  that  bj  vir- 
tue of  the  3  db  4  Viet  c  S4,  a.  2,  he  was  not  entitled  to  any  costk 

This  was  an  action  upon  the  case  for  a  libel.  The  declaration  con- 
tained four  counts,  each  setting  out  a  difierent  libd.  The  defendants 
pleaded,  first,  not  guilty;  secondly,  a  justification  of  the  libel  in  the  first 
count ;  thirdly,  a  justification  of  the  libel  set  out  in  the  second  count ; 
fourthly  and  fifthly,  traverses  of  allegations  in  the  introductory  part  of  the 
third  count ;  sixthly,  a  justification  of  the  libel  set  out  in  the  third  count ; 
seventhly,  a  justification  of  the  libel  set  out  in  the  fourth  count. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Trinity  term,  a  verdict  was  found  for  the  plaintiff  on  the  issue  joined  on 
not  guilty,  and  also  on  the  issues  jobed  on  the  second  and  sixth  pleas,  witfi 
two  fturthings  damages,  and  for  the  defendants  upon  the  other  issues.  A 
rule  nisi  was  afterwards  obtained  on  behalf  of  the  plaintiff,  to  enter  the  ver- 
1R8*1  ^^^  ^^^  ^^^  *upon  the  several  issues  that  were  found  against  him  at 
-'  the  trial :  this  rule  was  made  absolute  by  consent,  and  the  verdict 
was  ultimately  entered  for  the  plaintiff  on  all  the  issues,  with  three  &r* 
things  damages.  Upon  the  taxation  of  costs,  the  plaintiff  claimed  to  be 
entitled,  under  the  statute  4  Ann.  c.  16,  ss.  4,  5,  to  the  costrof  and  oc-  * 
casioned  by  the  special  pleas ;  but  the  master  declined  to  allow  them, 
holding  that  the  plaintiff  was,  by  the  express  words  of  the  3  &  4  Vict.  c. 
24,  s.  2,  deprived  of  costs,  he  having  recovered  less  damages  than  40f . 

Sir  7.  Wildej  Seijt.,  now  moved  for  a  rule  calling  upon  the  defendant 
to  show  cause  why  the  master  should  not  tax  to  the  plaintiff  the  costs  of 
and  occasioned  by  the  issues  joined  on  the  special  pleas.  The  effect  of 
the  3  &  4  Vict.  c.  24,  s.  2,(a)  is,  to  deprive  the  plaintiff  of  the  general 

(fi)  Which  enacts, «  Uiat,  if  the  plaintiff  in  any  action  of  treapaM,  or  of  treq>aai  on  ttie  caae, 
brought  or  to  be  brought  in  any  of  her  majesty's  courts  at  Westminster,  or  in  the  court  of 
Common  Pleas  at  Lancaster,  or  in  the  court  of  Common  Pleas  at  Durham,  shall  recover,  by  the 
verdict  of  a  jury,  less  damages  than  40s.,  such  plaintiff  ahall  not  he  entitled  to  recover  or  obtain 
from  the  defendant,  in  reqiect  of  such  verdict,  any  costs  whatever,  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless  the  judge  or 
presiding  officer  before  whom  such  verdict  shall  be  obtained,  shall  immediately  afterwards  cer- 
tify on  Um  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inqniiy,  that  the  action  waa 
really  bioaght  to  try  a  right  besides  the  mere  right  to  recover  dainagea  for  the  treapaas  or 
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ocMteof  the*  cause :  but  he  is  strU  entitled  to  the  costs  of  the  issues  found 
for  him.^  The  statute  has  been  held  to  require  a  strict  construction.  Thus, 
in  2%br  r.  Rol/iy  Law  Joum.  N.  S.,  Q.  B.  39,  it  was  held  that  a  plain- 
tiff for  whom  judgment  has  been  given  upon  demurrer  in  an  rftioo 
*aeti0n  of  trespass,  and  who  subsequently  obtains  one  farthing  '- 
damages  only,  on  a  writ  of  inquiry,  is  entitled  to  the  costs  of  the  cause, 
without  a  certificate ;  the  clause  in  question  not  applying  to  judgments 
wfon  demurrer^  or  to  inquiries  consequent  thereon.  If,  in  the  present 
case,  the  yerdict  had  been  for  the  defmdaad  upon  not  guilty,  and  for  the 
pbdntiff  upon  the  issues  joined  on  the  special  pleas,  the  latter  would,  un- 
questionably, have  been  entitled  to  the  costs  of  the  issues  found  for  him. 
It  would  therefore  be  a  singular  construction  of  the  act^to  hold  that  it  de- 
prives him  of  those  eosts  because  he  has  aUo  succeeded  upon  the  first 
issue ;  or,  in  other  words,  that  a  defendant  who  is  found  not  guilty  of  the 
oflfence  charged,  dial!  be  mulcted  in  the  costs  of  the  special  pleas;  but 
that  a  gui%  defendant  may  saddle  the  plaintiff  with  the  heavy  costs  of 
long  and  intricate  pleadings,  because  the  juzy  have  thought  iSt  to  estimate 
the  damage  sustained  by  the  grievance  complained  of  at  a  sum  below 
40r.  [Cbebswell,  J.  Suppose  the  defendant  had  pleaded  only  a  justifica- 
tion, and  the  jury  had  found  for  the  plaintiff,  damages  one  farthing, 
would  the  latter  have  b^ih  entitled  to  costs  ?]  Clearly  not.  [Maule,  J. 
Has  not  this  plaintiff  recovered  by  the  verdict  of  a  jury  less  damages 
dian  40«.  ?  and  is  not  such  verdict  given  on  an  « issue  or  issues^'  tried  ?] 
The  damages  are  given  in  respect  of  the  trespass :  no  damages  are  in  any 
sense  found  upon  the  issues  raised  on  the  special  pleas.(a)  Cresswell,  J. 
If  *the  verdict  does  not  entitle  the  plaintifis  to  the  costs  of  the  r^ioQ 
issues,  what  does?]  The  verdict  \s  taken  severally  upon  each  ^ 
issue.  No  verdict  could  be  sustained  where  the  jury  had  given  damages 
because  the  proof  of  the  special  justification  had  failed.  [Maule,  J.  The 
jury  can  only  find  one  single  amount  of  damages.  Erle,  J.  The  stat. 
4  &  5  Ann.  c.  16,  s.  5,  clearly  shows  that  the  plaintiff's  right  to  the  costs 
of  issues  results  fi-om  the  verdict.] 

TiiTOAL,  C.  J.  The  question  in  this  case  depends  entirely  upon  the 
construction  to  be  put  upon  the  words  of  the  3  &  4  Vict.  c.  24,  s.  2. 
That  section  enacts,  "  that  if  the  plaintiff  in  any  action  of  trespass,  or  of 
trespass  on  the  case,  brought  or  to  be  brought  in  any  of  her  majesty's 
courts  at  Westminster,  &c.,  shall  recover  by  the  verdict  of  a  jury  less 

grieYttDce  finr  which  the  tction  ahall  have  been  broaght,  or  that  the  trespeas  or  grievaoce  in  le- 
■|ieet  of  which  the  action  was  brought  was  wilful  and  malicious.*' 

(a)  The  damages  assessed  in  any  action  tried,  are  assessed  solely  upon  the  cause  or  causes 
of  action  Uat^  m  Me  dSK/aralion,the  trtithof  that  statement  hsTing  been  ascertained,  either  by 
the  affirmatiTe  finding  of  a  jury  upon  a  plea  traTersing  such  statement,  or  upon  the  eonfesaon 
of  the  defendant,  ezprcMly  or  impliedly  contained  in  a  plea  in  confession  or  avoidance,  the  ob- 
slaele  to  such  assessment  of  dainages  arising  out  of  the  mattet  pleaded  in  avoidance  (whether 
tiM  «taleaientB  in  the  declaration  have  been  traverrad  or  not)  having  been  cleared  away  by 
some  finding  of  the  jury,  or  by  some  judgment  of  the  court  upon  some  issue  in  law  raised  upon 
audi  matter  in  avoidai^. 

l2 
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damages  than  40s.y  such  plamtiff  shall  not  be  entitled  to  recover  or  obtain 
from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever." 
Stopping  there,  the  language  of  the  act  is  general,  and  free  from  ambiguity, 
treating  the  whole  action  as  the  subject-matter  with  which^'the  legislature 
is  dealing.  And  the  words  that  follow,  <<  whether  it  shall  be  given  upon 
any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,^' 
clearly  seem  to  contemplate  actions  in  which  there  are  more  issues  than 
one,  and  in  which  the  plaintiff,  failing  to  recover  damages  to  the  amount 
of  465.,  shall  be  disentitled  to  costs  of  the  whole  action.  Here,  the 
plaintiff  has  recovered  less  than  40^.  damages,  and  therefore  he  is  entitled 
to  no  costs. 

Maule,  J.  I  am  entirely  of  the  same  opinion.  The  words  of  the  act 
appear  to  me  to  be  perfectly  clear.  It  may  be  that  there  is  the  inconve- 
nience suggested  in  this  case,  as  contrasted  with  the  case  of  a  verdict 
for  the  defendant  upon  the  plea  of  not  guilty  and  for  the  plaintiff  on 
*1911  *^^^  justifications.  But  there  the  matter  may  have  been  of  serious 
amount ;  whereas  here,  by  the  verdict  of  the  jury,  it  is  ascer- 
tained to  be  such  that  the  legislature  has  thought  no  action  at  all  should 
have  been  brought  in  respect  of  it.  Other  hardships  might  possibly  be 
suggested.  But  no  doubt  Ae  legislature  has  thought  that  all  these  are 
outweighed  by  the  advantages  to  result  from  th»  discouragement  of  petty 
litigation. 

Cresswell,  J.  The  present  case  seems  to  me  to  fall  directly  within  the 
clear  words  of  the  act.  The  action  is  « trespass  on  the  case  ;"  and  the 
plaintiff  has  recovered,  <<  upon  an  issue  or  issues  tried,"  less  damages 
than  40s, :  he  is  therefore  not  entitled  to  any  costs  whatever. 

Erle,  J.  It  appears  to  me  also,  to  be  perfectly  clear  that  the  statute 
3  &  4  Vict.  c.  24,  s.  2,  applies  to  the  present  case.  The  intention  of  the 
legislature  was  to  discourage  litigation  in  respect  of  injuries  of  small  and 
insignificant  amount.  This  may  involve  a  seeming  hardship.  But  the 
words  of  the  act  are  perfectly  free  from  ambiguity,  and  expressly  relate 
to  a  case  where  there  is  a  plurality  of  issues.  The  statute  of  Anne  gives 
costs  in  respect  of  the  verdict,  and  of  the  verdict  alone ;  and  it  has  been 
held  to  apply  in  cases  of  much  greater  hardship  than  the  present.  I  re-\ 
member  a  case,  though  I  do  not  find  it  reported,  where  the  plaintiff 
obtained  a  verdict  on  the  general  issue  for  one  shilling,  and  the  defend- 
ant had  all  the  costs  of  a  special  justification.  Rule  refused. 
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By  a  local  act «  for  amending  the  roads  and  highways  in  the  Isle  of  Wight,"  the  oomnusnonezs 
were  empowered  to  erect  turnpikes  and  toll-bouses,  and  to  demand  and  take  certain  toUa  from 
persons  passing  through  the  same ;  and  power  was  also  given  to  them  to  raise  money  for  the 
purposes  of  the  act,  upon  loans  secured  by  mortgage  of  the  tolls  during  the  continuance  of 
the  act.    The  time  for  which  the  act  was  to  be  in  force  expired  in  1834.    By  the  4  A  6 
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W.  4,  c.  10, «  nil  and  every  .act  and  acts  of  peirliafnent  for  making^,  amcndinf^,  and  repairing 
any  turnpike  roads  in  Great  Britain  which  would  expire  with  the  then  present  or  the  next 
aaanoQ  ti  parltament,"  are  continued : — Heltlf  that  the  local  act  was  thereby  continued  and 
kept  alive  as  to  so  much  thereof  aa  related  to  turnpike  roada^  notwithstanding  it  contained 
provinoiis  appUeable  to  other  objects. 

Tbe  forty-first  section  of  the  general  turnpike  act,  3  G.  4,  c  IS6,  enacts  amongst  other  things, 
«« that  if  any  penon  diall  frandnlenUy  or  forcibly  pass  through  any  such  totl-gate  whh  ^ny  hone, 
cattle,  beast,  or  carriage,  or  ahaH  do  any  other  act  whatever,  in  oider  or  with  intent  to  evade 
thie  payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  ahall  be  evaded,  every  such 
person  ahall,  for  ev«y  such  oflenoe,  foiieit  and  pay  any  sum  not  exceeding  5/.''  The  14i»t 
aeetioa  directs  that  all  penalties  by  the  act  authoiiied  to  bo  imposed,  shall  be  levied,  together 
with  the  costs  attending  the  information  and  conviction,  by  distreas  and  sale  of  the  offender's 
goods,  by  warrant,  the  overplus  to  be  returned,  alter  payment  of  the  penalty  and  the  charges 
of  the  distress  and  sale ;  and  it  directs  that  the  penalty  ihall  be  paid,  one  moiety  to  the 
informer,  and  the  other  moiety  to  the  treasurer  or  treaaurera  to  Uie  trustees  or  commis- 
sioners for  repairing  and  maintaining  the  joad  on  which  such  offence  ahall  have  been  com- 
mitted. And  sect  148  enacts,  •'that  the  forms  of  proceeding  relative  to  the  several  matters 
contained  in- this  act,  whidi  are  set  forth  and  expressed  in  the  schedule  thereunto  annexed, 
may  be  need  upon  all  occasions,  with  such  additions  and  variations  only  as  may  be  necessary 
to  adapt  them  to  the  particular  exigencies  of  the  case,  and  that  no  objection  shall  be  made 
or  advantage  taken  for  want  of  form  in  any  of  aoch  proceedings  by  any  person  or  persons 
whomsoever." 

A  conviction  under  the  above  acta  stated  that  J.  B.,  on.  Sec,,  in  the  parish  of  C,  «  on  the  turn- 
pike road  before  then  made  and  then  being  under  the  au^ority  of  the  local  act,  with  a  cer- 
tain carriage,  to  wit,  a  cart,  drawn  by  one  hone,  did  unlawfully,  fraudulently,  and  forcibly 
pass  through  a  certain  toll-gate  then  and  there  legally  situate  and  being  under  the  authority 
0f  the  said  act,  by  reason  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3(/.,  then 
aad  there  legally  due,  demanded,  and  payable,  under  tbe  authority  of  the  said  act,  by  and 
from  the  said  J.  B.,  for  and  in  reapect  of  the  aaid  carriage  so  drawn  aa  aforesaid,  was  avoided, 
contrary  to  the  form  of  the  statute  3  G.  4,  c  126.'' 

The  warrant  thereon  stated  that  the  said  J.  B.,  on,  dcc^  in  the  parish  of  G.  aforeaaid,  «  with  a 
certain  carriage,  lo  wit,  a  cart,  drawn  by  one  horse,  tht  $aid  cart  then  and  there  having  two 
wkeelt,  and  the  feUoee  o/euch  wheelt  being  then  and  thfre  of  lese  breadth  than  three  mehea,  to 
anf,  of  the  width  of  two  inches,  did  unlawfully,  fraudulently  and  forcibly  pass  through  a  cer- 
tain toU'gate  then  and  there  situate  and  being,  by  means  whereof  the  payment  of  a  certain 
toil,  to  vrit,  the  sum  of  3d,  then  and  there  legally  due  and  payable  by  and  from  the  said 
J.  B.  for  and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  contrary  to 
the  statutes  in  such  case  made  and  provided :"  and  it  directed  that  the  penalty  be  paid,  one 
moiety  to  the  informer,  and  the  other  moiety  to  •<  the  treasurer  of  the  commissioners  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight,  being  the  place  where  the  said  offence 
was  committed :" 

£EbU— 4ist,  tiiat  the  oonvietbn,  which  followed  the  form  given  in  the  schedule,  was  sufficient 

Secondly,  that  it  was  no  objection  that  the  warrant,  in  describing  the  oflence,  did  not  follow 
fhe  precise  words  of  the  conviction,  inasmuch  as  it  did  so  in  substance. 

Thirdly,  that  the  warrant  disclosed  a  legal  catiae  of  forfeiture. 

Fourthly,  that  the  application  of  the  penalty  in  the  warrant,  was  a  sufficient  compliance  with 
the  statute,  though  by  the  form  given  in  the  schedule,  it  was  directed  to  be  paid,  one  mdety 
to  the  informer,  and  the  other  moiety  « to  the  surveyor  of  the  turnpike  road  where  the  said 
oflence,  dec,  happened." 

Fifthly,  that  the  adjudication  as  to  the  costs  was  sufficient 

Sixlh^,  that  no  demand  of  the  penalty  previous  to  the  issuing  of  the  warrant  was  necessary. 
• 

Trespass  for  breaking  and  entering  the  plaintiff's  close  in  the 
parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the  county  of  South- 
ampton, called  «  The  ^Timber  Yard,"  and  seizing  and  taking  rai  93 
certain  of  his  goods  and  chattels,  to  wit,  eleven  pieces  of  wood 
called  dfeals,  then  lying  aild  being  in  tbe  said  close,  and  carrying  away 
and  converting  the  same.  Plea,  not  guilty  «  by  statute ;"  whereupon 
issue  was  joined. 

The  cause  came  on  for  trial  at  the  last  summer  assizes  for  the  county 
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of  Soathampton,  on  the  15th  of  July,  before  Patteson,  J.,  and  a  special 
jury,  when  a  verdict  was  found  fpr  the  plaintiff,  with  21. 9s.  6d.  damages, 
subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

The  defendants  are,  and  at  the  respective  times  of  the  making  by  them 

of  the  conviction,  and  of  the  signing  by  them  of  the  warrant  of  distress, 

and  ofthe  committingof  the  trespasshereinafter  mentioned,  were,  two  ofher 

*1941     n^^j^sty's  justices  of  the  peace  for  the  county  of  ^Southampton, 

acting  in  andfor  the  division  of  thelsle  ofWight,in  thesaid  county. 

On  the  3d  of  June,  1843,  the  plaintiff,  having  been  duly  summoned  to 
answer  an  information  in  respect  of -the  subject-matter  of  the  conviction 
hereinafter  mentioned,  appeared,  with  his  attorney,  before  the  defendants, 
and  objected  that  the  local  act  hereinafter  mentioned  had  ejicpired,  and 
therefore  that  the  defendants  had  no  jurisdiction  to  hear  the  complaint. 
The  defendants  overruled  the  objection,  and  proceeded  to  hear  the  case, 
as  set  out  in  the  conviction  hereinafter  mentioned  ;  and  thereupon  the 
plaintiff  was  convicted  before  the  defendants,  acting  as  such  justices. 

The  following  is  a  copy  of  the  conviction. 

Isle  of  Wight  in  the  )  Be  it  remembered,  that,  on  Ae  23d  day  of 
county  of  Southampton.  \  June,  in  the  sixth  year  of  the  reign  of  her 
majesty.  Queen  Victoria,  and  in  the  year  of  our  Lord  1843,  James  Barnes, 
ofthe  parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the  county  of  South- 
ampton, builder,  is  convicted,  on  the  oath  of  Charles  Ne^x^iham,  a  credi* 
ble  witness,  before  us,  two  of  her  majesty's  justices  of  the  peace,  acting 
in  and  for  the  said  county  of  Southampton,  and  for  the  division  of  the 
Isle  of  Wight,  in  the  said  county :  for  that  he,  the  said  James  Barnes,  on 
the  30th  day  of  May  last,  in  the  parish  of  Carisbrooke  aforesaid,  in  the 
Isle  of  Wight  and  county  aforesaid,  an  the  twrvfikt  road  before  then  made, 
and  then  being  under  the  authority  of  an  act  of  parliament  made  and 
passed  m  the  fifty-third  year  ofthe  reign  of  his  late  majesty.  King  George 
the  Third,  for  amending  the  roads  and  highways  in  ^e  Isle  of  Wight, 
with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  did  unlawfully, 
fraudulently,  and  forcibly  pass  through  a  certain  toll-^te,  then  and  there 
legally  situate  and  being,  under  the  authority  of  the  said  act ;  by  reason 
*1951  ^^^^^^^  ^^  payment  of  a  certain  toll,  to  wit,  the  sum  *of  3d.,  then 
and  there  le^illy  due,  demanded,  and  payable  under  the  authority 
of  the  said  act,  by  and  from  the  said  James  Barnes,  for  and  in  respect  of 
the  said  carriage  so  drawn,  as  aforesaid,  was  avoided,  contraiy  to  the 
form  of  a  statute  made  in  the  third  year  of  the  reign  of  his  late  majesty, 
King  George  the  Fourth,  intituled  «  An  act  to  amend  the  general  laws 
now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great  Britain 
called  England :"  and  we  do  hereby  declare  and  adjudge  that  the  said 
James  Barnes  hath  forfeited,  for  the  said  offence,  the  sum  of  2/.  2s.  Given, 
under  our  hands  and  seals,  the  day  and  year  first  above  written. 

«  R.  Walton  White.        (l.  s.) 
«  T.  Cooke.  (l.  s.)" 
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The  plaintiff  refused  to  pay  the  said  sum  of  21.  2s, ,  which  by  the  con- 
viction he  was  adjudged  to  have  forfeited  ;  and,  on  the  5th  of  June,  1843, 
caused  the  defendants  to  be  served  with  a  notice  of  such  refusal,  of  which 
the  following  is  a  copy : — 

To  the  Rev.  Richard  Walton  White,  Thomas  Cpoke,  and  Henry  Percy 
Crordon,  Esqrs. 

« I  hereby  give  you  notice  that  I  refuse  to  pay  the  penalty  and  costs 
which  you  adjudged  against  me  on  Saturday  last,  the  3d  day  of  June 
instant,  under  a  conviction  for  avoiding  payment  of  the  toll  at  the  Node 
Hill  turnpike  gate  near  Newport,  on  tbe  30th  day  of  May  last,  on  the 
ground  that  you  had  no  power  to  inflict  such  penalty  or  to  take  cogni- 
sance of  the  said  matter,  under  any  act  of  parliament  whatever :  and  I 
further  give  you  notice,  that,  in  case  a  distress- warrant  is  issued  and  exe- 
cuted for  levying  the  said  penalty  and  costs,  I  shall  adopt  legal  proceed- 
ings by  one  or  more  actions  on  the  case  against  you,  and  also  against 
such  justices  of  the  peace  who  signed  such  distress-warrant,  or  such  of 
you  *or  them  as  I  shall  be  advised.  Witness  my  hand  this  fifth  r«i  95 
dayof  June,  1843.  *" 

<<  (Signed)    James  Barnes.'' 

Notwithstanding  this  notice,  the  defendants  afterwards,  on  the  10th  of 
tbe  same  month  of  June,  issued  a  distress- warrant  under  their  hands  and 
seals ;  of  which  warrant  the  following  is  a  copy  : 

<^Isle  of  Wight,  in  the  )  To  the  constables  of  the  hundred  of  the 
county  of  Southampton.  )  West  Medene,  in  the  Isle  of  .Wight,  in  the 
county  of  Southampton,  and  all  other  constables  whom  it  doth  or  may 
concern,  and  specially  to  Thomas  Hayter  Chase : 

«  Whereas,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of 
Wight,  in  the  county  of  Southampton,  builder,  was  on  the  3d  day  of  June, 
now  instant,  convicted  before  and  by  us,  the  undersigned,  two  of  the 
justices  of  our  lady  the  queen  assigned  to  keep  the  peace  of  our  said 
lady  the  queen  within  the  same  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdeeds  within  the  same  county 
done  and  committed,  on  the  oath  of  Charles  Newnham,  a  credible  wit- 
ness ;  for  that  he  the  said  James  Barnes,  on  the  30th  day  of  May  now 
last  past,  at  the  parish  of  Carisbrooke  aforesaid,  in  the  isle  and  county 
aforesaid,  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  the 
said  cart  then  and  there  having  two  wheels,  and  the  felloes  of  such 
wheels  being  then  and  there  of  less  breadth  than  three  inches,  to  wit,  of 
the  width  of  two  inches,  did  unlawfully,  fraudulently,  and  forcibly  pass 
through  a  certain  toll-gate  then  and  there  situate  and  bebg,  by  means 
whereof  the  payment  of  a  certain  toll,  to.  wit,  the  sum  of  3(f.,  then  and 
there  legally  due  and  payable  by  and  from  the  said  James  Barnes  for  and 
in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  cpn- 
trary  to  the  statutes  in  such  case  made  and  provided  ;  by  rea-  r*297 
son  *whereof  the  said  James  Barnes  hath  forfeited  and  become 

VOL.   I.  17 


197  Barnes  v.  White.  H.  T.  1845. 

liable  to  pay,  and  we  adjudged  that  he  the  said  James  Barnes  shall  for- 
feit and  pay  the  sum  of  21, 25.,  to  be  distributed  as  hereinafter  mentioned ; 
which  said  sum  he  the  said  James  Barnes  hath  refused  to  pay:  These 
are>  therefore,  in  her  majesty's  name  to  charge  and  command  you  to 
levy  the  said  sum  of  21.  2$.  by  distress  of  the  goods  and  chattels  of  the 
said  James  Barnes,  and  if  within  four  days  after  such  distress  by  you 
taken  the  said  sum,  together  with  the  reasonable  charges  of  taking  and 
keeping  the  same,  shall  not  be  paid,  that  then  you  do  sell  the  goods  and 
chattels  so  by  you  distrained,  and  out  of  the  money  arising  by  and  jBrom 
such  sale,  you  do  pay  one  moiety  of  the  said  sum  of  21.  2s.  to  Mark 
Morgan,  of  Newport,  in  the  said  Isle,  who  informed  us  of  the  said  offence, 
and  the  other  moiety  thereof  to  the  treasurer  of  the  commissioners  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight,  being  the  place 
where  the  said  offence  was  committed,  returning  the  overplus,  on  demand, 
to  him  the  said  James  Barnes  (the  reasonable  charges  of  taking,  keeping, 
and  selling,  the  said  distress  being  deducted) ;  and,  if  sufficient  distress 
cannot  be  found  of  the  goods  and  chattels  of  the  said  James  Barnes 
whereon  to  levy  the  said  sum  of  2/.  2^.,  that  then  you  certify  the  same  to 
us,  together  with  this  our  warrant.  Gciven,  under  our  hands  and  seals, 
at  the  Guildhall  in  Newport  in  the  Isle  of  Wight,  this  10th  day  of  June, 
1843. 

«<  R.  W.  White,  (l.  s.) 
«  T.  CooKE,  (l*  s.) 
£   s.    d. 
"Levy  fine  2    2    0 
"Costs  0    6    0 

£2    7    0'' 


*1981  *^^  pursuance,  and  under  the  authority,  of  this  warrant,  the 
trespasses  complained  of  in  the  declaration  were  committed. 

The  plaintiff,  disputing  the  jurisdiction  of  the  defendants  to  make  such 
conviction  or  to  issue  such  warrant,  and .  objecting  also  to  the  form  both 
of  the  said  conviction  and  warrant,  on  the  SOth  of  the  same  month  of  June 
caused  them  to  be  served  with  a  notice  of  action,  of  which  the  following 
is  a  copy: 

«  To  R.  W.  White,  clerk,  and  T.  Cooke,  Esq.,  justices  of  the  peace 
for  the  county  of  Southampton,  acting  in  and  for  the  division  of  the  Isle 
of  Wight. 

«I,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of  Wight, 
in  the  county  of  Southampton,  builder,  do  hereby,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  give  you,  and  each  of  you, 
notice  that  I  shall,  by  my  attorney,  Mr.  H.  R.  of  Newport,  in  the  Isle  of 
Wight  aforesaid,  at,  or  soon  after,  the  expiration  of  one  calendar  month 
from  the  time  of  your  being  served  with  this  notice,  cause  a  writ  of  sum- 
mens  to  be  sued  out  of  her  majesty's  court  of  Common  Pleas  at  West- 
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minster  against  you  at  my  suit,  and  proceed  thereupon  according  to  law: 
for  that  you  did,  on  the  24th  day  of  June,  1843,  with  force  and  arms^ 
break  and  enter  my  timber-yard,  situate  and  being  in  Wallem  Terrace, 
in  a  certain  street  or  highway  called  Node  Hill,  in  Carisbrooke  aforesaid, 
and  did  then  and  there  seize  and  take  certain  goods  and  chattels  belong- 
ing to  me,  to  wit,  eleven  pieces  of  wood,  called  deals  or  planks,  of  great 
vadue,  to  wit,  of  the  value  of  10/.,  and  then  converted  and  disposed 
thereof  to  your  own  use ;  by  reason  whereof  I  the  said  James  Barnes  was 
greatly  disturbed  and  disquieted  in  the  peaceable  and  quiet  possession 
of  my  said  timber-yard,  and  was  deprived  of  the  use  Mid  benefit  of  my 
said  goods  and  chattels ;  and  for  that  you  *other  wrongs  then  r*i  go 
and  there  did,  against  the  peace  of  our  lady  the  now  queen,  and 
to. my  damage  of  50/.    Dated,  this  30th  of  June,  1843. 

(Signed)  «  James  Barnes." 

This  action  was  accordingly  commienced  on  the  4th  of  August,  1843. 

The  pleadings  in  the  action,  and  also  an  act  passed  in  the  53  G.  3, 
[c.  xcii.],  intituled  <<An  act  for  amending  the  roads  and  highways  in 
the  Isle  of  Wight," — copies  of  which  accompany  the  case, — are  to  be 
deemed  and  taken  as  part  thereof,  and  are  to  be  referred  to,  if  necessaiy. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  was  entitled  to  recover 
in  this  action,  then  the  verdict  found  for  him  is  to  stand :  but,  if  the 
court  shall  be  of  a  contrary  opinion,  then  judgment  of  nonsuit  is  to  be 
entered. 

.  Channellf  Serjt.,  (with  whom  was  Butt,)  for  the  plaintiff.  The  main 
question  for  consideration  in  this  case  is,  whether  or  not  the  local  act  of 
53  G.  3,  c.  xcii.,  is  continued  and  kept  alive  by  the  4  &  5  W.  4,  c.  10, 
the  general  highway  act.  The  title  of  the  local  act  is,  «  An  act  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight.''  By  sect.  20,  a 
discretionary  power  is  given  to  the  commissioners  to  erect  gates,  bars, 
or  turnpikes,  in,  upon,  or  across  the  several  roads  or  highways  within 
the  parishes  and  places  named  in  the  act.  Sect.  21  vests  in  the  com- 
missioners the  right  and  property  of  all  the  turnpikes,  toll-houses,  and 
other  buildings  to  be  erected  by  virtue  of  the  act,  with  the  grounds, 
fences,  and  appurtenances  thereto  respectively  belonging :  sect.  22  em- 
powers them  to  take  certain  tolls:  sect.  23  enacts,  that,  in  case  any  per- 
son, subject  to  the  payment  of  toll^  shall  neglect  or  refuse  to  pay  the 
same,  the  collector  may  seize  and  distrain  any  horse,  or  the  bridles,  &c., 
*( except  the  bridles  or  reins  apart  from  any  horse  or  beast,)  and,  r»o(X) 
if  such  tolls,  and  the  reasonable  charges  of  such  distress,  be  not 
paid  within  three  days,  may  sell  the  same,  &c. :  and  by  sect.  24  dis- 
putes respecting  tolls  and  charges  are  to  be  settled  by  a  justice  of  the 
peace.  The  twenty-ninth  section  provides,  amongst  other  things,  that 
no  toll  shall  be  demanded  or  taken  from  any  person  or  persons  who  shall 
pass  through  any  of  the  turnpikes  or  toll-gates  authorized  to  be  erected 
by  virtue  of  the  act,  with  any  wagon,  wain,  cart,  or  other  carriage,  not 
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being  such  as  is  liable  to  be  charged  to  the  assessed  taxes,  <<  having  the 
sole,  or  bottom,  of  the  felloes  of  the  wheels,  of  the  breadth  or  gauge 
of  three  inches  ox  more,  and  which  shall  not  be  drawn  with  more  than 
one  horse ;"  and  that,  <<  in  case  any  person  or  persons  shall  use  any 
such  wagon,  &c.,  on  any  of  the  said  roads  or  highways,  drawn  as  afore- 
said (except  as  aforesaid,)  without  having  compounded  with  the  said 
commissioners  for  the  same,  every  such  person  or  persojis  shall,  for  eveiy 
offence,  forfeit  and  pay  any  sum  not  exceeding  10/.,  to  be  recovered  and 
applied  as  any  other  pen^ty  under  this  act  is  directed  to  be  recovered 
and  applied.^'.  Sect.  30  imposes  a  penalty  not  exceeding  10/.  for  an 
evasion  of  tolls.    Sect.  43  enables  the  justices  to  make  a  rate  upon  the 
occupiers  of  lands,  &c.,  within  the  several  parishes  mentioned  in  the 
act,  to  pt^  for  the  purchase  of  land  for  widening  or  diverting  roads, 
agreeably  to  the  general  highway  act  of  the  13  G.  3,  c.  78.    Sect.  53 
contains  prouisions  for  eanverting  statute  labour  inio  a  money  payment. 
And  by  sect.  93  it  was  enacted  that  the  act  should  be  in  force  and  have 
continuance  for  and  during  the  term  of  twenty-One  years,  and  from  thence 
to  the  end  of  the  then  next  session  of  parliament.    [TmDAL,  C.  J.    Is 
there  any  provision  in  the  act  enabling  the  commissioners  to  borrow 
^2011    ^^^^7  ^P^^  ^^  security  of  the  tolls  ?  If  there  be,  that  will  be  *a 
circumstance  not  to  be  lost  sight  of  in  considering  whether  the 
act  is  continued  or  not.]    The  thirty-ninth  section  enables  the  commis* 
sioners  to  raise  money  not  exceeding  4000/.,  and,  as  a  security  for  the 
same,  to  assign  over,  or  mortgage,  the  tolls  thereby  granted,  ^br  any  term 
during  the  continuance  of  the  act.    Now,  by  the  4  &  5  W.  4,  c.  10,  it  is 
enacted,  «that  all  and  every  act  and  acts  of  parliament  for  making, 
amending,  and  repairing  any  turnpike  roads  in  Great  Britain,  which 
will  expire  with  the  present  or  the  next  session  of  parliament,  shall  be, 
and  the  same  is  and  are  hereby,  continued  until  the  1st  of  July,  1836, 
or,  if  parliament  shall  then  be  sitting,  until  the  end  of  the  then  session  of 
parliament."    The  object  of  this  enactment  was,  to  continue  in  force 
.  such  acts  relating  exclusively  to  turnpike  roads  as  would  expire  during 
the  then  present,  or  the  next,  session,  and  not  to  interfere,  in  any  way, 
with  acts  having  in  view  other  objects  besides,  and  independent  of,  the 
regulation  of  turnpike  roads.  The  53  G.  3,  c.  xcii.,  therefore,  being  ad- 
dressed to  other  matters,  is  not  within  the  purview  and  operation  of  that 
act.     Assuming,  however,  that  that  act  is  still  in  force,  the  warrant  in 
this  case  is  substantially  defective.     The  local  act  contains  no  clause 
creating  the  offence  described  in  the  warrant.     [Cbesswell,  J..   The 
conviction  professes  to  found  itself  upon  the  general  turnpike  act,  3  G. 
4,  c.  126.]     The  forty-first  section  of  that  act,  amongst  other  things, 
enacts,  that,  if  any  person  shall  fraudulently  or  forcibly  pass  through  any 
such  toll-gate,  with  any  horse,  cattle,  beast,  or  carriage,  or  shall  do  any 
other  act  whatever  in  order  or  with  intent  to  evade  the  payment  of  all  or 
any  of  the  tolls,  and  whereby  the  same  shall  be  evaded,  every  such  per- 
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son  shall,  for  erery  such  offence,  forfeit  and  pay  any  sum  not  exceeding 
61. :  and  the  141st  section  points  out  the  mode  of  enforcing  the  penalty. 
Now,  the  conviction  and  warrant  declare  that  the  plaintiff  has  forfeited 
•and  become  liable  to  pay,  but  the  former  contains  no  adjudica-  r»oo2 
lion  of  payment ;  nor  is  it  shown  to  whom  the  payment  is  to  be  ^ 
made.  The  conviction  is  in  the  nature  of  a  judgment  in  a  qtd  tarn  ac- 
tion, and  should  be  substantially  like  it.  The  conviction  states  that  the 
plaintiff  was  convicted  «  on  the  oath  of  CJharles  Newnfaam,  a  credible  wit- 
Bess,"  but  it  does  not  diow  that  Charles  Newnham  was  the  informer ;  and, 
if  we  turn  to  the  warrant,  we  find  that  the  informer  was  Mark  Morgan. 
Where  the  amount  of  the  penalty,  and  the  party  to  whom  it  is  to  be  paid, 
are  ascertained  by  the  act  under  which  it  is  imposed,  those  facts  need  not 
^  appear  on  the  face  of  the  conviction ;  but,  where  those  matters  are  not 
ascertained  and  fixed  by  the  act,  it  is  otherwise.  Thus,  the  stat.  42  O. 
3,  G.  119,  against  illegal  lotteries,  directs  the  penalty  to  be  distributed, 
one-third  to  the  King,  one-third  to  the  informer,  and  one-third  to  the 
person  apprehending  or  securing  the  offender.  In  The  King  v.  Surah 
Stakj  8  East,  668,  a  conviction  du^cting  the  penalty  to  be  distributed  m 
the  law  dbredSf  without  ascertaining  to  whom  the  last  third  was  to  be  paid, 
rthe  person  being  uncertain, )  was  held  to  be  bad.  {TnrnAL,  C.  J.  Here, 
the  statute  gives  a  form  of  conviction  and  warrant,  and  sect.  148  ex- 
pressly provides  « that  the  forms  of  proceeding  relative  to  the  several 
matters  contained  in  the  act,  which  are  set  fordi  and  expressed  in  the 
schedule  thereunto  annexed,  may  be  used  upon  all  occasions,  with  such 
additions  and  variations  only  as  may  be  necessary  to  adapt  them  to  the 
particular  exigencies  of  the  case,  and  that  no  objection  shall  be  made  or 
advantage  taken  for  want  of  form  in  aiiy  such  proccfedings  by  any  person 
or  persons  whomsoever."  It  Would  be  strange,  indeed,  if  the  defendants 
should  be  held  to  have  done  wrong  in  following  the  form  prescribed.] 
Neither  the  •148th  section,  nor  the  form  pven  b  the  schedule,  r#203 
removes  the  plaintiff  from  Ais  objectidn,  which  is  one  of  sub- 
stance. The  party  ought  not  to  be  left  in  a  state  of  uncertainty  as  to  the 
person  to  whom  the  penalty  is  to  be  paid.  [Tindal,  C.  J.  Suppose  he 
had  paid  it  (<  forthwith"  to  the  justice's  clerk,  would  not  that  have  been 
a  good  payment  ?  Possibly  it  would  :  but  he  is  at  all  events  not  liable 
to  a  distress  until  there  has  been  a  clear  default.  Then,  there  is  a  fatal 
variance  between  the  warrant  and  the  conviction.  The  conviction  states 
tfiat  the  plaintiff,  on  a  day  named,  in  the  parish  of  Carishrookej  on  the 
iumfUce  road  before  then  made  and  then  being  under  the  authority  of  an 
act  of  parliament  made  and  passed  in  the  53  6.  3  for  amending  the 
roads  and  highways  in  the  Isle  of  Wight,  «  with  a  certain  carriage,  to 
wit,  a  cart,  drawn  by  one  horse,  did  unlawfully,  fraudulently,  and  forcibly 
pass  through  a  certain  toll-gate  then  and  there  legally  situate  and  being 
under  the  authority  of  the  said  act,  53  G.  3,  c.  xcii. ;  by  reason  whereof 
the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3<2.,  then  and  there  legally 
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due,  demanded,  and  payable,  under  the  authority  of  the  said  act,  by  and 
from  the  said  James  Barnes,  for  and  in  respect  of  the  said  carriage  so 
drawn  as  aforesaid,  was  avoided,  contrary  to  the  form  of  a  statute,"  &c., 
3  G.  4,  c.  126.  The  warrant  states,  that  the  plaintiff,  on  the  day  named, 
in  the  parish  of  Carisbrooke  aforesaid,  «  with  a  certain  carriage,  to  wit,  a 
cart,  drawn  by  one  horse,  the  said  cart  then  and  there  having  two  wheeby 
and  the  felloes  of  such  wheels  being  then  ond  there  qflessbreadth  than  three 
inches^  to  wit^  of  the  width  of  two  inches^  did  unlawfully,  fraudulently,  and 
forcibly  pass  through  a  certain  toll-gate  then  and  there  situate  and  being, 
by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  t>f  3d. 
moQA-]  ^^^  ^^^  ^^^  ^legally  due  and  payable  by  and  from  the  said 
James  Barnes  for  and  in  respect  of  the  said  carriage  so  drawn 
as  aforesaid,  was  avoided,  contrary  to  the  statutes  in  such  case  made  and 
provided,*'  &c.  The  warrant,  therefore,  does  not  follow  the  conviction. 
It  does  not  state  that  the  toll-gate  was  upon  a  turnpike  road ;  and  it  omits 
other  matters  that  are  stated  in  the  conviction,  and  contains  matter  not 
appearing  on  the  conviction. — The  warrant  itself  is  bad ;  it  does  not,  upon 
the  face  of  it,  disclose  any  legal  cause  of  forfeiture.  A  good  conviction 
will  not  support  a  bad  commitment ;  Wickes  v.  Clutterbucky  2Bmgh.  4S3, 
10  J.  B.  Moore,  63.  The  warrant  should  have  distinctly  stated  that  the 
toll-gate  was  by  or  on  a  turnpike  road.  [Tindal,  C.  J.  The  warrant 
states  the  offence  in  the  very  words  of  the  41st  section  of  the  3  G.  4,  c. 
126.  Erle,  J.  The  word  « toll-gate"  is  used  throughout  the  act  in  the 
sense  of  "turnpike-gate."]  "Toll-gate"  does  not  necessarily  mean  a 
gate  at  which  toll  is  payable  under  a  turnpike  act;  there  are  other  de- 
scriptions of  toll  to  which  it  would  be  equally  applicable :  and  it  is  to  be 
observed  that  here  the  right  to  toll  is  not  given  by  the  3  G.  4,  c.  126,  but 
by  the  local  act.  No  offence,  therefore,  is  committed  to  render  a  party 
liable  to  the  penalty  under  the  3  G.  4,  c  126,  unless  the  right  to  the  toll 
is  established  under  the  local  act;  and  there  can  be  no  right  to  demand 
toll  under  the  local  act,  unless  at  a  gate  on  or  by  a  turnpike  road  within 
the  3  G.  4,  c.  126. — The  warrant  contains  an  adjudication  of  payment  of 
the  penalty,  but  the  conviction  does  not.  In  ^e  former  the  penalty  is 
directed  to  be  paid,  one  moiety  to  the  informer,  and  the  other  moiety 
"  to  the  treasurer  of  the  commissioners  for  amending  the  roads  and  high- 
ways in  the  Isle  of  Wight,  being  the  place  where  the  said  offence  was 
*2061  committed;"  whereas,  the  141st  section  of  the  3  G.  4,  *c.  126, 
.  directs  the  payment  to  be  made,  «  one  moiety  thereof  to  the  in- 
former or  person  suing  for  or  recovering  the  same,  and  the  other  moiety 
to  the  treasurer  or  treasurers  to  the  trustees,  or  commissioners  for  repair- 
ing and  maintaining  the  road  on  which  such  offence  shall  have  been  committed^ 
and  applied  and  disposed  of  for  the  purposes  of  sQch  road  and  of  the  act ;" 
and  the  form  given  in  the  schedule  (No.  xx.)  directs  the  payment  of  the 
second  moiety  to  be  made  to  « the  surveyor  of  the  turnpike  road  where 
the  said  offence  happened." — Also,  the  adjudication  is  insufficient  with 
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reference  to  the  costs.  The  warrant,  after  directing  the  levy  and  the  ap- 
propriation of  the  penalty,  directs  that  « the  overplus  be  returned  to  the 
plaintiff,  on  demand,  the  reasonable  charges  of  taking,  keeping  and  sell- 
ing the  said  distress  being  deducted ;"  whereas,  the  only  costs  authorized 
by  sect.  141,  to  be  levied,  are  "the  costs  attending  the  information  and 
conviction." — Lastly,  there  does  not  appear  to  have  been  any  demand  of 
the  penalty  and  costs  previously  to  the  issuing  of  the  warrant.  [Cress- 
w£LL,  J.  No  formal  demand  was  necessary.  The  141st  section  of  the 
3  G.  4,  c.  126,  authorizes  a  distress  <<  in  case  such  fines,  penalties,  and 
forfeitures  shall  not  he/orthwUh  paid  upon  conviction."] 

BifleSf  Seijt.,  (with  whom  was  BarstoWj)  contra,  was  desired  by  the 
court  to  confine  himself  to  the  fourth  point,  namely,  whether  or'  not  the 
warrant  was  void  by  reason  of  the  mention  of  « toU-gate"  only,  without 
describing  it  as  being  situate  by  or  on  a  turnpike  road.  It  is  clear,  from 
a  reference  to  the  20th  sect,  of  the  local  act,  that  there  is  not  a  road  in 
the  whole  island  upon  which  the  commissioners  have  not  the  power  to 
erect  a  toll-gate.  The  warrant  follows,  as  nearly  as  the  circym^ances 
would  permit,  the  form  given,  and  describes  the  offence  in  the  very 
words  of  the  act.  The  word  "such,"  •in  sect  41,  creates  some  r»206 
ambiguity ;  but,  upon  a  careful  examination,  it  will  be  found  to  *• 
have  no  antecedent,  and  to  be  wholly  without  meaning,  and  may  there- 
fore be  rejected.  Taking  the  whole  of  the  warrant  together,  and  giving 
it  a  reasonable  and  sensible  construction,  it  is  clear  the  offence  is  described 
with  a  suflScient  degree  of  accuracy.  The  use  of  the  precise  form  is  not 
imperatively  required,  as  in  Davison  v.  Gillj  1  East,  64.  The  plaintiff 
was  guilty  of  evading  the  toll,  by  passing  through  a  gate  which  the  com- 
missioners had  authority  to  erect ;  and  the  warrant  expressly  states  that 
the  toll  was  legally  due  and  payable  in  respect  of  his  so  passing  through 
the  gate.  There  is  no  foundation  for  the  objection.  Besides,  the  144th 
section  provides,  that,  «  where  any  distress  shall  be  made  for  any  sum  or 
sums  of  money  to  be  levied  by  virtue  of  this  act,  or  any  other  act  for  re- 
pairing, amending,  or  maintaining  any  turnpike  road,  the  distress  itself 
shall  not  be  deemed  unlawful,  nor  the  party  or  parties  making  the  same 
be  deemed  a  trespasser  or  trespassers,  on  account  of  any  default  or  want 
of  form  in  any  proceeding  relating  thereto." 

Channellj  Serjt.,  in  reply.  The  forms  given  by  the  statute  are  not  to 
be  idly  adopted  without  reference  to  the  exigencies  of  the  particular  case. 
Taking  the  two  acts  of  53  G.  3,  c«  xcii.,  and  3  6.  4,  c.  126,  to  be  in- 
corporated together,  it  is  quite  clear  that  no  offence  is  committed  unless 
there  has  been  an  evasion  of  toll  by  passing  through  a  turnpike-gate  or  a 
toll-gate  situate  upon  a  turnpike  road ;  and  this  is  not  stated  upon  the 
fece  of  the  warrant. 

TiKDAL,  C.  J.  It  appears  to  me  that  the  defendants  in  this  case  are 
entitled  to  the  judgment  of  the  court.  The  first  objection  that  has  been 
urged  on  the  part  of  the  plaintiff  is,  that  the  local  act,  63  O.  3,  c.  xcii., 
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rtQ^#-|  is  *not  continued  and  kept  alive  by  the  statute  4  &  5  W.  4,  c. 
^  10.  But,  looking  at  the  general  scope  and  object  of  the  last- 
mentioned  act,  I  am  of  opinion  that  it  does  continue  the  former.  One 
object  of  the  4  &  6  W.  4,  c.  10,  was,  to  .prevent  persons  who  had  ad- 
vanced money  upon  the  security  of  the  tolls  authorized  to  be  raised  under 
local  turnpike  acts,  from  being  deprived  of  that  security  by  the  expiration 
of  the  act  under  which  the  money  was  borrowed.  Now,  the  thirty-ninth 
section  of  the  63  G.  3,  c.  xcii.,  empowers  the  commissioners  appointed  for 
carrying  the  act  into  effect,  «  from  time  to  time  to  borrow  and  take  up  at 
interest  any  sum  and  sums  of  money  as  they  shall  judge  necessary  for  the 
purposes  of  the  act,  not  exceeding  in  the  whole  the  sum  of  4000/.,  and 
by  writing  under  their  hands  and  seals,  or  under  the  hands  and  seals  of 
any  three  or  more  of  them,  to  assign  over  or  mortgage*  the  toUs  thereby 
granted,  or  any  part  thereof,  and  the  several  turnpikes  and  toll-houses  to 
be  erected  on  the  said  road,  for  any  term  during  the  continuance  of  the 
act,  as  a  security  for  the  repayment  of  such  sum  or  sums  of  money,  with 
interest  for  the  same,  to  the  person  or  persons  who  should  advance  and 
lend  such  money,  his,  her,  or  their  executors,  administrators,  and  assigns." 
It  seems  to  me  that  it  would  be  a  most  mischievous  construction  of  the 
4  &  5  W.  4,  to  hold  that  it  does  not  extend  to  the  local  aet  in  question. 
The  title  of  the  statute  is,  « An  act  for  continuing  until  the  1st  of  June, 
1836,  the  several  acts  for  regulating  the  turnpike  roads  in  Great  Britain, 
which  will  expire  with  the  present  or  next  session  of  parliament."  The 
act  then  recites  that  «it  is  expedient  that  the  severd  acts  for  making, 
amending,  and  repairing  the  turnpike  roads  in  Great  Britain,  wliich  will 
expire  with  the  present  session  or  the  next  session  of  parliament,  should 
be  continued  for  a  limited  time:"  and  it  proceeds  to  enact  « that  all  and 
*2081  ^^^U  ^^^  ^^^  *acts  of  parliament  for  making,  amending,  and 
repairing  any  turnpike  roads  in  Great  Britain,  which  will  expire 
with  the  present  or  the  next  session  of  parliament,  shall  be  and  the  same  is 
and  are  hereby  continued  until  the  1st  of  June,  1836,  or,  if  parliament 
shall  then  be  sitting,  until  the  end  of  the  then  session  of  parliament."  It 
is  true,  the  local  act  is  not  limited  expressly  and  exclusively  to  the  mak- 
ing, amending,  and  repairing  of  turnpike  roads,  but  also  extends  to  the 
substitution  of  a  money  pa3rment  in  lieu  of  the  duty  called  statute-labour, 
in  the  several  parishes  referred  to  in  the  first  section.  But,  inasmuch  as 
one  object,  and  the  mam  object,  of  the  local  act  is,  the  «  amending  the 
roads  and  highways  in  the  Isle  of  Wight,"  it  seems  to  me  to  fall  within 
the  words  and  the  spirit  of  the  general  act.  And  this  construction  is  for- 
tified by  the  second  section,  which  in  t^rms  excludes  from  the  operaticm 
of  the  continuing  statute  certain  local  acts  which  otherwise  might  have 
been  held  to  fall  within  the  general  words  of  the  first  section.  The  second 
objection  arises  upon  the  form  of  the  conviction,  which,  it  is  said,  con- 
tains no  adjudication  of  payment.  To  this  the  answer  is,  that  it  follows 
the  form  of  conviction  given  in  jhe  schedule  (No.  xix.)  to  the  general 
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tun^ike  act,  3.G.  4,  c.  126,  the  148th  section  of  which  enacts  «that 
the  forms  of  proceeding  relative  to  the  several  matters  contained  in  that 
act,  which  are  set  forth  and  expressed  in  the  schedule  thereunto  annexed, 
may  be  used  upon  all  occasions,  with  such  additions  apd  variations  only 
88  may  be  necessary  to  adapt  them  to  the  partieulsur  exigencies  of  the  case, 
and  that  no  objection  shall  be  made  or  advantage  taken  for  want  of  form 
in  any  such  proceedings  by  any  person  or  persons  whomsoever."  An- 
other objection  that  has  been  relied  on  is,  that  there  is  a  variance  be- 
tween the  conviction  and  the  waiiant,  inasmuch  as  the  former  states  that 
the  plaintiff,  on  a  certain  day  «<  with  a  certain  carriage,  to  *wit,  r#209 
a  cart,  drawn  by  one  horse,  did  unlawfully,  fraudulently,  and  *- 
forcibfy  pass  through  a  certain  toll-gate,"  &c. ;  and  the  latter,  that  the 
plaintiff  <<  with  a  certain  carriage,  to  wit,  a  cart^  drawn  by  one  horse,  ^ 
mdcafi  then  and  there  having  two  wheels,  €md  the  felloes  of  such  wheels  be* 
ing  then  and  there  of  less  breadth  than  three  inches^  to  wit,  (fthe  width  of  two 
inches,  did  unlawfully,  fraudulently,  and  forcibly  pass  dirough  a  certain 
toll-gate,"  &c.  To  this  I  answer  that  this  is  no  variance,  but  simply  that 
the  warrant  is  more  full  and  explicit  than. the  conviction,  and  contains 
words  that  might  well  have^ been  omitted.  A  fourth  objection.is,  that  the 
warrant  itself  is  void  in  law,  for  that  it  does  not,  upon  ^e  face  of  it,  state 
any  legal  cause  of  forfeiture.  If  that  be  so,  then,  undoubtedly,  the  war- 
rant will  afford  no  justification  for  the  alleged  trespass.  But  it  appears 
to  me  that  there  is  no  foundation  for  this  objection.  It  is  said  that  the 
warrant  does  not  show  that  the  toll-gate,  which  the  plaintiff  is  charged 
with  having  fraudulently  passed  through,  was  situate  upon  a.  turnpike 
road.  But  it  states  that  which  appears  to  me  to  be  equivalent;  for  it  goes 
on — (<  by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of 
34.^  then  and  there  legally  due  and  payable  by  and  from  the  plaintiff  for 
and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided, 
contrary  to  the  statutes,"  &c.  Now,  I  agree  that  the  local  act  is  to  be 
considered  as  virtually  incorporated  in  the  3  G.  4,  c,  126.  The  forty- 
first  section  of  that  act  enacts,  that,  if  any  person  shall  fraudulently  or 
forcibly  pass  through  any  toll-gate,  with  any  horse,  cattle,  beast,  or  car- 
riage, or  shall  do  any  other  act  whatever  in  order,  or  with  intent,  to  evade 
the  payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  shall  be 
evaded,  every  such  person  shall,  for  every  such  offence,  forfeit  and  pay 
any  sum  not  exceeding  5/.  The  first  answer,  therefore,  to  this  objection 
is,  that  the  warrant  ^follows  the  very  words  used  in  the  act ;  and,  r«2i0 
if  so,  it  is  clearly  sufficient ;  for  the  direction  i^  the  schedule 
(No.  XX.)  is,  that  the  offence  is  to  be  described  <<  particularly  in  the 
words  of  the  statute,  as  near  as  may  be."  Then,  supposing  (as  is  prot 
perly  stated)  that  the  local  act  is  incorporated  in  the  general  act,  « toll- 
gate"  must  be  considered  as  equivalent  to  « turnpike-gate :"  for,  in  sect. 
22  of  the  ibrmer,  we  find  them  used  as  synonymous  terms.  It  therefore 
seems  to  me  that  this  objection  is  sufficiently  answered.  The  fifth  objec- 
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tion  is,  as  to  the  mode  of  stating  the  appropriation  or  apportionment  of 
the  penalty  in  the  warrant.  The  answer  is,  that  the  form  given  by  the 
3  G.  4,  c.  126,  has,  in  this  respect,  been  followed  as  nearly  as  the  exigen- 
cies of  the  case  would  permit.  It  is  true  the  warrant  does  not  direct  the 
application  of  the  penalty  in  the  precise  manner  stated  in  the  schedulej 
the  form  in  the  schedule  directing  the  amount  of  the  penalty  to  be  paid, 
one  half  to  the  informer,  and  the  other  half  to  "the  surveyor  of  the  turn- 
pike road  where  the  said  offence,  &c.  happened ;"  and  the  warrant  di- 
recting that  one  moiety  be  paid  to  the  informer,  and  the  other  moiety  « to 
the  treasurer  of  the  commissioners  for  amending  the  roads  and  highways 
in  the  Isle  of  Wight,  bemg  the  place  where  the  said  offence  was  commit- 
ted." That,  however,  makes  no  real  difference;  because  it  was  impos- 
sible literally  to  follow  the  form  in  the  schedule;  and  any  defect  of  form 
is  cured  by  the  148th  section.  The  objection  taken  as  to  the  costs  has 
very  properly  been  abandoned.  And  the  last  objection,  namely,  that  it 
did  not  appear  that  there  had  been  any  demand  of  the  penalty,  is  an- 
swered by  a  reference  to  the  141st  section  of  the  3  G.  4,  c.  126,  which 
renders  the  party  liable  to  a  distress  if  the  forfeiture  be  not  jfarihtoUh  paid 
upon  conviction.  For  these  reasons,  I  am  of  opinion  that  none  of  the 
*2in  objections  that  have  been  urged  against  this  •warrant  can  be  al- 
^  lowed  to  prevail ;  and,  consequenUy,  that  our  judgment  must  be 
for  the  defendants. 

Cresswell,  J.(a)  I  am  entirely  of  the  same  opinion.  With  respect  to 
the  main  question,  I  cannot  help  expressing  my  surprise  that  it  should 
have  been  considered  a  matter  at  all  in  doubt,  whether  or  not  the  53  G.  3, 
c.  xcii.,  was  continued  by  the  4  &5  W.  4,  c.  10.  It  has  been  contended 
that  the  local  act  was  not  so  continued,  because  it  related  to  something 
more  than  the  mere  regulations  of  roads  and  highways.  It  is  not,  how- 
ever, the  less  a  turnpike  act,  because  it  contains  provisions  applicable  to 
something  else.  One  portion  of  the  act,  namely,  that  which  related  to 
the  highways  on  the  island,  was  on  the  eve  of  expuing ;  and  it  is  impos- 
sible to  doubt  that  its  continuance  by  the  4  &  5  W.  4,  c.  10,  was  within 
the  contemplation  of  the  legislature.  Assuming,  then,  that  the  plaintiff 
was  wrong  in  his  refusal  to  pay  toll,  the  next  question  Is,  whether  the 
proceedings  of  the  defendants,  the  justices,  were  regular.  Several  ob- 
jections in  point  of  form  have  been  taken  to  the  conviction  and  the  war- 
rant, some  of  which  are  answered  by  a  reference  to  the  148th  section  of 
the  3  6.  4,  c.  126,  and  the  schedule  annexed  to  that  act,  which  preclude 
advantage  being  taken  of  such  defects,  where  the  prescribed  forms  have 
been  followed.  It  has  been  urged  that  there  is  a  material  variance 
between  the  conviction  and  the  warrant ;  or,  in  other  words,  that  there 
is  no  sufficient  conviction  to  sustain  the  warrant.  I  see  no  such  variance 
between  the  conviction  and  the  warrant  as  will  have  the  effect  contended 
for.    It  is  true  that  the  offence  is  more  fully  stated  in  the  latter  than  in 

(a)  Maule,  J.,  wai  absent 
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the  former.  But  it  is  enough  if  they  substantially  agree.  In  Daniell  r. 
Philippsy  1  C,  M.  &  R.  662,  5  TyrwL  292,  which  was  an  action  of  tres- 
|>ass  for  false  imprisonment  *against  two  magistrates,  the  defend-  r*oi  o 
ants  gave  in  evidence  a  conviction  of  the  plaintiff,  under  the  ^ 
7  &  8  6.  4,  c.  30,  s.  24,  for  <<  unlawfully  and  maliciously  damaging," 
&c.,  a  quantity  of  rushes,  for  which  they  adjudged  the  plaintiff  to  pay 
the  «um  of  \0$.  as  a  reasonable  compensation,  and  65.  6d.  for  costs ;  and, 
in  default  of  immediate  payment,  the  plaintiff  to  be  imprisoned  Jbr  one 
calendar  month,  unless  the  said  sums  should  be  duly  paid.  The  warrant  of 
commitment  stated  the  offence  to  be,  that  the  plaintiff  urdaiofully  treS' 
passed  on  land  in  the  occupation  of  D.  Thomas,  and  cut  down  and  car. 
ried  away  a  quantity  of  rushes,  for  which  offence  he  was  ordered  to  pay 
die  sum  of  IO5.  penalty^  and  the  jailer  was  ordered  to  detain  him  Jbr  the 
space  of  one  month,  or  until  he  should  be  delivered  by  the  due  order  of  law: 
and  it  was  held  that  the  conviction  sufficiently  supported  the  commit- 
ment. There  was  much  more  reason  for  saying  that  there  was  a  vari- 
ance in  that  case  than  in  the  present.  Here,  the  principal  objection  to 
the  form  of  the  warrant  is,  that  it  does  not  upon  the  &ce  of  it  show  any 
offence  committed.  But,  upon  looking  at  the  act,  I  am  satisfied  that 
this  objection  is  not  well  founded,  and  that  the  warrant  does  show  an 
oflence.  The  local  act  uses  the  words  toll-gate  and  turnpike-gate  as 
synonymous.  The  warrant  states  that  the  plaintiff,  <«  on  the  30th  day  of 
May  now  last  past,  at  the  parish  of  Carisbrooke,  in  the  isle  and  county 
aforesaid,  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  the  , 
said  cart  then  and  there  having  two  wheels,  and  the  felloes  of  such 
wheels  being  then  and  there  of  less  breadth  than  three  inches,  to  wit,  of 
the  width  of  two  inches,  did  unlawfully,  firaudulently,  and  forcible  pass 
through  a  certain  toll-gate  then  and  there  situate  and  being,  by  means 
whereof  the  payment  of  a  certain  toU,  to  wit,  the  sum  of  3d.y  then  and 
there  legally  due  and  payable  by  and  from  the  plaintiff  for  and  in  respect 
of  the  said  carriage  *so  drawn  as  aforesaid,  was  avoided,  contrary  r«oi  3 
to  the  statutes  in  such  case  made  and  provided,"  &c.  It  de- 
scribes the  offence  as  the  evasion  of  a  toll  legally  payable  by  the  plain- 
tiff for  passing  through  a  toll-gate  upon  the  road  in  question ;  and  it  de- 
scribes the  offence  in  the  form  prescribed  by  the  3  O.  4,  c.  126,  follow- 
ing it  as  nearly  as  the  exigencies  of  the  case  will  permit. 

Erle,  J.  It  appears  also  to  me  that  the  defendants  in  this  case  are 
entitled  to  judgment.  The  main  question  that  has  been  argued,  is, 
whether  or  not  the  stat.  53  G.  3,  c.  xcii.,  was  continued  and  kept  in 
force  by  the  4  &  5  W.  4,  c.  10.  The  argument  on  the  part  of  the  plain- 
tiff has  been  that  the  local  act  does  not  fall  within  the  act  of  extension, 
because  it  is  not  an  act  merely  for  making,  amending,  or  repairing  a 
turnpike  road,  but  that  it  also  contains  provisions  of  a  different  nature. 
It  seems  to  me  to  be  impossible  to  come  to  any  other  conclusion  than 
that  the  portion  of  the  local  act  which  does  relate  to  the  amending  the 
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roads  and  highways  in  the  Isle  of  Wight,  is  continued.  If  this  were  not 
so,  it  would  operate  as  a  grievous  hardship  and  injustice,  (Seeing  that 
parties  who  have  lent  money  to  the  commissioners  upon  the  credit  of  the 
tolls,  would  be  deprived  of  all  security.  Several  objections  in  point 
of  form  have  been  urged  against  the  conviction  and  the  warrant, 
some  of  which  are  disposed  of  by  a  reference  to  the  148th  section  of  the 
3  G.  4,  c.  126,  and  the  forms  given  in  the  schedule  to  that  act.  On  this 
part  of  the  case,  the  main  struggle  has  been,  that  there  is  (as  it  is  said) 
no  sufficient  statement  of  the  offence  on  the  face  'of  the  warrant.  It  ap- 
pears to  me,  however,  that  the  offence  is  stated  in  the  very  words  of  the 
4l8t  section  of  the  3  G.  4,  c.  126.  Had  the  warrant  alleged  that  the 
*2141  pl^^^^ff  P^^^d  through  a  tumpike^gate,  there  would  have  *been 
^  no  difficulty:  and,  looking  through  the  several  sections  of  the 
local  act,  I  find  that  «<  tolKgate"  is  used  throughout  as  synonymous  with 
"turnpike-gate."  I  entirely  agree  with  the  rest  of  the  court  in  thinking 
that  the  defendants  are  entitled  to  judgment.        Judgment  of  nonsuit. 


BARNS  V.  PRICS:.    Jon.  24. 

A  declaration  in  aMompait  charged  (he  defendant,  in  th^  first  two  connta,  aa  the  aeceptor  of 
two  hills  of  exdiangey  and  the  oiher  counts,  for  money  lent,  money  fMtid,  interest,  and  money 
dne  upon  an  account  atated.  The  defendant  pleaded,  as  to  the  first  and  second  counts,  and 
aa  to  8522. 9s.  6<£,  parcel  of  the  moneys  in  the  third  and  subsequent  counts  mentioned,  tiiat 
the  bUls  were  respectively  drawn  and  accepted  for  and  on  account  of  the  suma  they  eeverally 
lepresented,  parcel  of  the  said  sum  of  652L  9«.  6</.,  and  for  no  other  consideration ;  that, 
after  they  respectively  became  due,  and  before  the  commencement  of  the  suit,  the  defendant 
and  one  P.  transferred  certain  stock  of  the  value  of  416/.  lit,  6</.,  in  full  aatis&ction  and 
discharge  of  the  sum  of  416/.  17«.  6d.,  parcel,  dec,  and  of  the  causes  of  action  in  the  declara- 
tion, so  fiur  aa  they  nlated  to  the  said  sum  of  416/.  17s.  6d. ;  that  the  defendant  gave  the 
plaintifi^  and  the  plaintiff  took  and  received  from  the  defendant  three  several  billa  of  exchange 
for  145/.  4s.  each ;  and  that  the  plaintiff  accepted  andreoeived  the  stodi  and  (he  bills  in  full 
aatiiftction  and  diachaige  of 'the  said  sum  of  852/.  9t.  6</.,  and  of  the  causea  of  action  in  the 
declaration  mentioned,  so  fiir  as  they  related  thereto.    To  thia  plea  the  plaintiff  replied  de 

Beldf  that,  inasmuch  aa  the  plea  aet  up  matter  in  discharge,  and  not  In  excuse,  the  replication 
de  imj'wid  was  improper. 

AssvMPstT.  The  first  count  was  upon  a  bill  of  exchange  for  223/.  Itf., 
dated  the  I8th  day  of  July,  1832,  drawn  by  the  plaintiff  upon,  and 
accepted  by,  the  defendant,  and  payable  three  months  after  date.  The 
second  was  upon  a  bill  for  107/.  155.  2d.,  dated  the  29th  of  November, 
1833,  also  drawn  by  the  plaintiff  upon,  and  accepted  by^  the  defendant, 
and  payable  at  four  months  after  date.  The  declaration  also  contained 
counts  for  money  lent,  money  paid,  interest,  and  for  money  found  due 
upon  an  account  stated. 

•2151        *'^*^®  defendant  pleaded,  fifthly,  as  to  the  first  and  second 

counts  of  the  declaration,  and  as  to  862/,  9*.  6d.,  parcel  of  the 

moneys  in  the  third  and  subsequent  counts  -mentioned — (hat  the  bill  of 

exchange  in  the  first  count  mentioned  was  so  drawn  and  accepted  as  in 
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die  first  count  mentioned,  for  and  on  account  of  the  sum  of  223/.  15., 
parcel  of  the  said  sum  of  862/.  95.  6d.,  and  that  there  never  was  any 
consideration  for  the  acceptance  or  payment  of  the  said  bill  other  than 
the  said  sum  of  223/.  I5.,  parcel  as  aforesaid ;  and  that  the  bill  of  ex- 
diange  in  the  said  second  count  mentioned,  was  so  drawn  and  accepted 
as  in  the  said  second  count  mentioned  for  and  on  account  of  the  sum  of 
107/.  155.  2d. J  further  parcel  of  the  said  sum  of  852/.  95.  6</.,  and  that 
there  never  was  any  consideration  for  the  acceptance  or  payment  of  the 
last-mentioned  bill  other  dian  the  said  sum  of  107/.  I65.  2(/.,  parcel  as 
aforesaid ;  that,  after  the  respective  days  on  which  each  of  the  said  bills 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  and 
before  the  commencement  of  the  suit^  to  wit,  on  the  30th  of  April,  1838, 
the  defendant  and  one  Daniel  Price  transferred  from  the  names  of  the 
defendant  and  the  said  Daniel  in  fte  books  of  the  governor  and  company 
of  the  Bank  of  England  a  certain  amount  of  three  per  centum  Consoli- 
dated Bank  Annuities,  to  wit,  500/.  of  such  annuities,  and  of  great  value, 
to  wit,  of  the  value  of  416/.  175.  6(/.,  which  amount  of  bank  annuities 
was  then,  with  the  further  amount  of  34/.  155.  2d.j  of  the  like  annuities, 
standing  in  the  said  books  in  the  names  of  the  defendant  and  the  said 
Daniel  as  surviving  limited  executors  of  Anne  Keel,  widow,  deceased, 
0k  full  satisfaction  and  discharge  of  the  sum  of  416/.  175.  6^/.,  parcel  of 
Ihe  said  sum  of  852/.  95.  61/.,  and  of  the  causes  of  action  in  the  declara- 
tion mentioned  so  far  as  Ifaey  related  to  the  said  sum  of  416/.  175.  6</., 
and  of  all  damages  by  the  plaintiff  sustained  by  reason  *of  the  r«2i6 
laid  causes  of  action,  so  far  as  they  related  to  the  said  sum  of 
416/.  175.  6(/.,  parcel  as  aforeisaid :  that,  after  the  accruing  of  the  causes 
of  action,  so  far  as  they  related  to  the  said  sum  of  852/.  95. 6d,j  and  after 
the  days  on  which  the  said  two  bills  respectively  became  due  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  the  30th  of 
April,  1838,  the  plaintiff  made  in  writing,  and  the  said  Daniel  Price,  at 
the  request  of  the  defendant,  accepted,  and  the  defendant  endorsed  to  the 
plaintiff,  and  the  plaintiff  took  and  received  from  the  defendant  and  the  said 
Daniel,  so  accepted  and  endorsed  as  aforesaid,  three  several  bills  of  exchange, 
severally  dated  on  the  day  and  year  last  aforesaid,^and  severaUy  directed  to 
the  said  Daniel  Price :  (each  for  145/.  45. ,  and  payable  respectively  at  three, 
six,  and  nine  months  after  date,  to  the  order  of  the  plaintiff:)  that,  after  the 
days  upon  which  the  bills  in  the  declaration  mentioned  severally  became 
due  as  aforesaid,  and  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  so  far  as  they  related  to  the  said  sum  of  852/.  95. 6^/., 
and  before  the  commencement  of  the  suit,  the  plaintiff  accepted  and  re- 
ceived of  and  from  the  defendant  and  the  said  Daniel  the  said  transfer 
of  the  said  sum  of  500/.  three  per  centum  per  annum  Consolidated  Bank 
Annuities  in  full^mtisfaction  and  discharge  of  the  said  sum  of  416/.  175. 6e/., 
parcel  of  the  said  sum  of  852/.  95.  6(/.,  and  of  the  causes  of  action  in  the 
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declaration  mentioned  so  far  as  they  related  to  the  said  sum  of  416/.  lis.  6d.f 
and  of  all  damages  by  the  plaintiff  sustained  by  reason  of  the  said  causes 
of  action  so  far  as  they  related  to  the  said  sum  of  416/r  lis.  6d,<,  parcel 
as  aforesaid  :  and  that  the  said  three  several  bills  of  exchange  for  145Z.  4$. 
each  were  so  as  aforesaid  drawn,  accepted,  and  endorsed,  taken  and  re- 
ceived by  the  plaintiff,  the  said  Daniel,  and  the  defendant  respectively  as 
utoij-i  aforesaid,ybr  and  on  account  of  Hhe  residue  of  the  said  sUm  of 
852/.  9^.  6d.y  and  of  the  causes  of  action  in  the  declaration  men- 
tioned so  far  as  they  related  to  such  residue,  and  of  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  several  causes  of  a<^tion,  so  far  as  they 
related  to  the  said  residue — ^verification. 

The  sixth  plea  was  similar  to  the  fifth,  save  that  the  three  bills  for 
145/.  4;.  each  were  alleged  to  have  been  «  drawn,  accepted,  and  en- 
dorsed, taken  and  received  by  the  plaintiff,  the  said  Daniel,  and  the 
defendant,  infill  satisfaction  and  discharge  of  the  residue  of  the  said  sum 
of  852/.  95.  6d.,and  of  the  causes  of  action  in  the  declaration  mentioned, 
so  far  as  they  related  to  such  residue,  and  of  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  said  causes  of  action  so  far  as  they  related  to 
the  said  residue." 

To  .these  two  pleas,  so  far  as  they  re;q)ective)y  related  to  the  first  and 
second  counts  of  the  declaration,  the  plaintiff  replied  de  injurid. 

To  the  replication  to  the  fifth  plea,  so  far  as  it  related  to  the  first  and 
second  counts,  the  defendant  demurred  specially,  assigning  for  causes, 
that  the  said  plea,  so  far  as  it  related  to  the  first  and  second  counts,  was 
not  a  plea  in  excuse,  and  that  the  replication  commonly  called  de  hgurii 
was  inapplicable  to  it,  and  that  the  general  form  of  traverse  adopted  in 
the  replication  was  improper,  and  that  the  plaintiff  ought  to  have  traversed 
some  traversable  point  distinctly,  and  ought  not  generally  to  have  said 
that  the  defendant  broke  his  promises  without  the  cause  by  him  alleged: 
that  the  replication  professed  to  deny  some  cause  supposed  in  the  replica- 
tion to  be  alleged  in  the  plea  for  breach  of  promises ;  whereas  the  said 
fifth  plea  alleged  no  such  cause ;  and  the  matter  of  defence  alleged  in  the 
plea  was  alleged  to  have  taken  place  after  the  days  on  which  the  bills 
became  due,  and  therefore  the  plea  necessarily  admitted  a  breach  before 
*2181  ^^y  ^matter  of  excuse  arose :  that  the  plea  was  a  plea  in  dis- 
charge, and  that  the  replication  did  not  properly  traverse  any 
thing  alleged  in  the  plea,  inasmuch  as  the  matters  which' were  alleged  in 
the  plea  were  not  a  cause  for  the  breaches,  as  supposed  in  the  replication : 
that  the  replication  was  double,  in  this,  that  it  traversed,  or  was  intended 
to  traverse,  both  the  transfer  of  the  stock  in  part  satisfaction,  and  the  en- 
dorsement of  the  bills ybr  one/  on  account  of  the  residue:  and  that  the 
replication  was  double,  in  this,  that  it  denied  that  the  consideration  for 
the  bills  declared  on  was  the  consideration  alleged  in  the  plea,  and  also 
denied  the  matter  of  discharge. 
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There  was  a  similar  demurrer  to  the  replication  to  the  sixth  plea,  so 
&r  as  it  related  to  the  first  and  second  counts,  save  that  the  words  <<  in 
satisfaction  of"  were  substituted  for  those  above  in  italics.    Joinder. 

TalfauTdj  Seijt.,  in  support  of  the  demurrers.  [Tindal,  C.  J.  The 
plaintiff's  attorneys  have,  in  violation  of  the  rule  of  the  court,(tf )  set  out 
in  the  paper-books  the  whole  of  the  pleadings,  although  the  demurrers 
have  relation  only  to  two  of  the  pleas  and  the  replications  thereto.  They 
must  pay  the  costs.]  The  ground  of  the  demurrers  to  the  replications  to 
the  fifth  and  sixth  pleas,  is,  that,  those  pleas  being  pleas  in  discharge, 
and  not  consisting  of  mere  matter  of  excuse,  the  general  replication  de 
mfurid  is  inapplicable.  [Erle,  J.  The  question  is,  whether  de  injurid  is 
a  good  replication  to  a  plea  of  accord  and  satisfaction.]  That  it  is  not, 
is  clearly  *established  by  the  recent  case  of  Purchell  v.  Sailer,  r»Qi  o 
1  Q.  B.  197, 1  Gale  &  D.  682,  9  Dowl.  P.  C.  517 ;  S.  C.  in  error,  ■■ 
1  Q.  B.  209, 1  Gale  &  D.  693.     The  court  called  on 

Mamdngy  Serjt.,  to  support  the  replications.  Though  there  is  some 
difficulty  in  applying  the  rule  in  Crogate^s  case,  8  Co.  Rep.  66  b,  since 
die  courts  have  decided  that  the  general  replication  de  injurid  may  be 
pleaded  in  assumpsit  and  debt,  still  it  is  submitted  that  there  are  autho- 
rities to  warrant  the  adoption  of  that  form  pf  replication  in  the  present 
case.  Thus,  in  Whitehead  v.  Walker,  1  DowL  N.  S.  600,  where  to  an 
action  by  the  assignees  of  a  fourth  endorsee  against  the  first  endorser  of  a 
foreign  bill  of  exchange,  the  defendant  pleaded,  that,  after  the  endorse- 
ment to  the  third  endorsee,  and  before  the  endorsement  to  the  fourth,  the 
bill  was  refused  acceptance,  and  was  protested,  and  that  the  defendant 
bad  not  notice  of  the  non-acceptance  and  protest,  and  that  the  bankrupt, 
as  well  as  the  said  endorsees,  had  notice :  it  was  held  that  de  ir^urid  was 
a  good  replication.  [Cb.esswcll,  J.  There,  the  matter  set  up  in  the 
plea  was  matter  of  excuse  for  the  non-performance  by  the  defendant  of 
Ills  contract ;  here,  the  plea  admits  that  the  plaintiff  had  a  good  cause  of 
action,  but  states  that  it  has  since  been  satisfied ;  it  is  therefore  matter 
of  discharge,  and  not  of  excuse.]  In  Mitchell  r.  Cragg,  10  M.  &  W. 
367,  2  Dowl.  N.  S.  252,  to  a  declaration  against  the  acceptor  of  a  bill 
of  exchange  for  16/.  12*.,  drawn  by  F.  &  G.,  and  endorsed  by  them  to 
the  plaintiff,  the  defendant  pleaded — first,  that,  after  the  bill  became  due, 
F.  &  G.,  being  then  the  holders,  applied  to  the  defendant  for  payment 
of  the  bill;  that  the  defendant  paid  them  71,  2s.,  which,  together  with  the 
price  of  a  horse  which  the  defendant  had  sold  to  F.  &  G.,  and  the  price 
of  which  it  was  •agreed  between  them  should  be  set  off  and  r«o20 
allowed  against  the  defendant's  acceptance^  F.  &  G.  accepted    '- 

(a)  **  In  caMS  of  demarrers  to  pert  only  of  declantions  or  other  sabaequent  pleadings,  those' 
psrti  only  to  which  rach  demurrers  relate  shall  be  copied  into  the  demarrer-books ;  and,  if  any 
other  parts  be  co[ned,  the  master  shall  not  allow  the  cost  thereof  on  taxation,  either  as  between 
party  and  party,  or  as  between  attorney  and  client"  Reg.  Gen.,  K.  B.  Hilary,  8  &  9  O.  4  ; 
1  Mann,  db  R.  662,  7  B.  db  C.  642 ;  C.  P.,  Hilary,  8  dc  9  G.  4 ;  4  Bing.  649,  1  M.  dc  P. 
401 ;  Exch.  Michaehnas,  9  G.  4;  2  Y.  dc  J.  6d0. 
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in  satisfaction  and  discharge  of  the  bill;  and  that  the  bill  was  not 
endorsed  to  the  plaintiff  until  after  the  said  satisfaction  and  discharge^ 
and  after  it  became  due^secondly,  that  before  the  bill  came  into  the 
possession  of  the  plaintiff,  it  was  endorsed  in  blank  by  F.  &  G.  to  C.  & 
Co. ;  and  that,  after  it  became  due,  it  being  then  in  the  hands  of  C.  &C0.9 
F.  &  G.  gave  C.  &  Co.  another  bill,  accepted  by  them,  for  the  same 
amount,  which  C.  &  Co.  received  on  account  of  the  first-mentioned  bill^ 
and  which  was  paid  by  F.  &  G.  at  maturity;  that,  after  the  second  bill 
was  so  ^ven,  the  defendant  paid  to  F.  &  G.  7/.  2$.,  &c.  (as  in  the  first 
plea) ;  that,  at  the  time  of  the  giving  of  the  second  bill  by  F.  &  G.  a9 
aforesaid,  and  at  the  time  of  the  said  settlement  between  the  defendant 
and  F.  &  G.,  the  bill  in  the  declaration  mentioned  remained  in  the  bands 
of  C.  &  Co.,  and  was  not  endorsed  to  the  plaintiff  until  after  the  giving 
of  the  second  bill  by  F.  &  G.,  nor  until  after  it  became  due.  To  each 
of  these  pleas  the  plaintiff  replied,  «that  th&  said  plea,  and  the  state- 
ments therein  contained,  in  manner  and  form  as  the  same  are  therein 
pleaded,  are  not  true  in  substance  and  in  fact,"  concludbg  to  the  country. 
And  it  was  held,  first,  that  the  replication  was  bad  on  special  demurrer, 
as  bemg  an  informal  de  injurid;  secondly,  that  the  plea9  were  bad  in 
substance,  because  they  did  not  show  that  the  sum  paid  by  the  defend* . 
ant,  together  with  the  price  of  the  horse,  equalled  the  amount  of  the  bill 
of  exchange.  [Cbesswell,  J.  In  that  case  there  was  no  default  as  to 
the  plaintiff:  the  alleged  satisfaction  was  made  before  the  bill  was 
endorsed  to  the  plaintiff.] 

The  learned  Serjeant  prayed  leave  to  amend,  which  was  granted,  on 
the  usual  terms.  Rule  accordingly. 

*2211        *^^  ^^^  ^^  ^^  amendment  having  been  taxed  and  demanded 
^    of  the  plaintiff,  and  not  paid,  and  the  plaintiff  having  neglected 
to  avail  himself  of  the  leave  to  amend, 

TaJfourdy  Serjt.,  in  the  following  term,  prayed  for  judgment  on  the 
demurrers.  {Cresswell,  J.  We  cannot  give  judgment  without  looking 
into  the  matter.  If  we  pronounce  judgment  rashly,  there  may  be  a  writ 
of  error.]  CSir.  adv.  tmU. 

TiNDAL,  C.  J.,  on  the  last  day  of  Easter  term,  said :  We  have  looked 
at  the  pleadings  in  this  case,  and  we  think  the  fifth  and  sixth  pleas  clearly 
disclose  matter  in  excuse  and  not  in  discharge,  and  therefore  that  de 
injurid  is  not  a  proper  form  of  replication. 

Judgment  for  the  defendant. 
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The  caart  refused  to  stay  execatioii  In  an  action  upon  a  judgment  for  a  aum  exceeding  20/. 
leoov^red  in  a  suit  originally  brought  for  a  debt  not  i^mounting  to  that  sum,  upon  a  sugges- 
tion that  the  proceeding  was  in  fraud  of  the  7  dc  8  Vict  c.  96,  s.  57. 

The  plaintiff  had  brought  an  action  against  the  defendant  upon  a  bill 
of  exchange  for  15/.,  in  which  action  he  obtained  judgment  for  damages 
and  costs,  together  amounting  to  24/.  He  afterwards  commenced  an 
action  upon  this  judgment,  and,  upon  an  issue  joined  on  nul  tiel  record, 
obtained  judgment. 

DowUngy  Serjt.,  now  moved  for  a  rule  calling  upon  the  plaintiff  to 
show  cause  why  the  proceedings  on  the  last-mentioned  judgment  should 
not  be  stayed.  He  submitted  that  the  action  upon  the  judgment  was  a 
•fraudulent  evasion  of  the  provisions  of  the  7  &  8  Vict.  c.  96 .(a)  r»ooo 
[ToTDAL,  C.  J.  How  can  we  say  that  the  sum.  recovered  in  Ms 
action  does  not  exceed  20/.  ?  CR£sswia«L,  J.  This  case  has  recently 
been  before  the  Court  of  Exchequer ;  and  I  thmk  they  declined  to  interfere. 

On  a  subsequent  day.  Bowling  stated  that  the  Court  of  Exchequer,  in 
the  case  aUuded  to,  Hopkins  v.  jFVeeman,  13  M..&  W.  372,  had  intimated 
an  opinion  to  the  effect  suggested ;  and  consequently 

He  took  nothing. 

(a)  The  fifty-seventh  section  of  which,  reciting,  that  «  whereas  it  is  expedient  to  limit  the 
present  power  of  arrest  upon  final  process,**  enacts, « that,  from  and  after  the  passing  of  this  act 
no  person  shall  be  taken  or  charged  in  execution  upon  any  judgment  obtained  in  any  of  her 
UMJesty's  superior  courts,  or  in  any  county  court,  court  of  Te({uests,  or  other  iniericNr  court,  in 
any  action  ibr  the  recovery  of  debt,  wherein  the  *um  recovered  shall  not  exceed  the  sum  of  202., 
exclusive  of  the  costo  zecovered  by  such  judgment." 


BOYD  and  Another  t;.  LETT..  Jan.  24. 

in  asnnnpsit  for  not  accepting  a  quantity  of  guano,  the  declaration  alleged  that  the  plaintiflb 
were  ready  and  willing  to  deliver  U)e  guano  to  the  defendant  according  to  the  terms  of  the 
contraet : — Htld^  sufficient,  on  special  demurrer ;  and  that  it  was  not  necessary  for  the 
plaintiflii  to  aver  a  tender  or  oflfar  to  deliver,  or  that  the  defendant  dispensed  with  a  tender. 

Assumpsit.  The  declaration  stated,  that,  on  the  10th  of  July,  1844, 
flie  defendant  agreed  to  buy  of  the  plaintifis,  and  the  plaintifis,  at  the 
request  of  the  defendant,  then  agreed  to  sell  to  the  defendant,  a  large 
quantity  of  goods,  to  wit,  all  the  then  remaining  parcel  of  guano,  then 
being  about  forty-three  tons,  brought  by  the  Magnet  from  Ichaboe,  and 
then  landed  at  Fenning^s  wharf,  upon  the  following  terms ;  that  is  to  say, 
the  price  •to  be  8/.  per  ton,  at  wharf-deliveiy  weights,  the  de-  r»oo3 
fendant  to  be  allowed  the  same  tares  and  draft  as  are  allowed  in  I- 
the  department  of  her  majesty's  customs ;  the  said  goods  to  be  accepted 
by  the  defendant,  and  the  price  to  be  paid  by  the  defendant  to  the  plain- 
tiiSs,  at  the  expiration  of  fourteen  days  from  the  time  of  the  making  of  the 
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said  contract ;  the  brokerage  to  be  one  per  cent. ;  the  delivery  charges  to 
be  paid  by  the  defendant,  and  the  said  goods  to  be  delivered  by  the 
plaintiffs  to  the  defendant  on  the  defendant's  paying  the  said  price  at  or 
before  the  expiration  of  the  said  fourteen  days,  at  die  option  of  the  de- 
fendant; and  no  discount  to  be  allowed  on  such  payment:  that,  in  con- 
sideration thereof,  and  that  the  plamtiffs,  at  the  request  of  the  defendant, 
had  then  promised  the  defendant  to  deliver  the  said  goods  to  the 
defendant,  according  to  the  aforesaid  terms,  and  in  all  respects  to  per- 
form and  fulfil  the  said  terms  on  the  part  of  the  plaintiff^  to  be  per- 
formed and  fulfilled,  the  defendant  then  promised  the  plaintiffs  to  ac- 
cept the  said  goods  of  and  from  the  plaintiffs,  and  to  pay  them  for  the 
same  according  to  the  aforesaid  terms ;  that,  although  the  plaintiffs,  firom 
the  time  of  the  making  of  the  said  promise,  for  and  during  and  until  and 
at  the  expiration  of  fourteen  days  from  the  time  of  the  making  the  said 
contract,  were  ready  and  willing  to  deliver  the  said  goods  to  the  defendant 
according  to  the  said  terms,  and  to  perform  and  fulfil  the  said  terms  in 
all  things  on  the  part  of  the  plaintiffs  to  be  performed  and  fulfilled; 
whereof  the  defendant  during  all  that  time  had  notice  ;  and  although  the 
said  period  of  fourteen  days  elapsed  before  the  commencement  of  the  suit ; 
yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would-  ac- 
cept the  said  goods,  or  any  part  thereof,  of  or  from  the  plaintiffs,  or  pay 
them  for  the  same  according  to  the  aforesaid  terms,  but  wholly  neglected 
and  refused  so  to  do ;  and,  in  consequence  of  the  defendant's  refusal  to 
•2«U1  ^^^®P^  *^^  ^^  goods,  the  plaintiffs  were  compelled  to  re-sell 
the  said  goods,  and,  in  so  doing,  the  plaintiffs  were  put  to  great 
costs  and  charges,  amounting  to  a  large  sum,  to  wit,  the  sum  of  10/.,  in 
and  about  effecting  and  preparing  for  such  re-sale  ;  and  that,  in  conse- 
quence of  such  refasal  as  aforesaid,  they  were  compelled  to  incur  a  debt 
to  a  large  amount,  to  wit,  to  the  amount  of  10/.,  for  the  warehousing  of 
the  said  goods,  and  were  deprived  of  great  gains  and  profits,  to  wit,  the 
sum  of  10/.,  which  they  would  otherwise  have  made  by  employing  the 
money  agreed  to  be  paid  for  the  said  goods  if  the  defendant  had  accepted 
and  paid  for  the  said  goods. 

To  this  declaration,  the  defendant  demurred  specially,  assigning  for 
causes — ^that  it  did  not  contain  any  averment  that  the  plaintiffs  at  anytime 
tendered  or  offered  to  deliver  the  goods  in  the  declaration  mentioned  to 
the  defendant,  or  that  the  defendant  dispensed  with  the  said  tender  and 
offer,  as  the  declaration  should  have  done,  according  to  the  terms  of  the 
contract  therein  declared  on  ;  that  the  mere  averment  that  the  plaintiffs 
were  ready  and  willing  to  deliver  the  said  goods  to  the  defendant  was  not 
sufficient ;  and  that  the  declaration  was  in  other  respects  defective,  &€. 

The  plaintiff* joined  in  demurrer. 

Channelly  Serjt.,  in  support  of  the  demurrer.  If  the  declaration  had 
alleged  an  qffer  to  deliver  the  goods  in  question,  that  might  have  suflSced, 
notwithstanding  the  defendant's  right  to  inspect  and  examine  the  quan- 
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tity  and  quality ;  Isherwood  v.  WkUmorej  10  M.  &  W.  757, 2  Dowl.  N.  S. 
648.  An  allegation  of  a  tender  of  goods  is  not  supported  by  proof  of  a 
delivery  or  offer  to.  deliver  closed  casks,  said  to  contain  them ;  but  they 
should  be  tendered  in  such  a  way  that  the  purchaser  may  have  a  reasona- 
ble opportunity  of  inspecting  •them,  and  of  ascertaining  whether  r^oofi 
what  he  has  bargained  for  is  presented  for  his  acceptance ;  hher- 
fooody.  Whilmore^  11  M.  &W.  347.  [Cresswell,  J.  To  sustain  the 
allegation  of  readiness  and  willingness  to  deliver,  the  plaintiflfs  would  be 
bound  to  prove  that  they  were  ready  and  wiUing  to  deliver  the  identical 
goods  contracted  for.] 

Bylesy  Serjt.,  eontrit.  The  allegation  of  readiness  and  willingness  to 
deliver,  imports  the  ability,  as  well  as  the  will,  to  deliver  the  article  con- 
tracted for:  it  is  quite  superfluous  to  aver  an  actual  tender.  In  Isherwood 
T.  mdimore,  10  M.  &  W.  757,  2  Dowl.  N.  S.  548,  which  was  an  action 
of  assumpsit  on  a  promise  by  the  defendants  to  pay  250/.,  on  the  plaintiff 
deliyering  up  certain  goods,  to  wit,  2000  hats,  on  which  he  had  a  lien, 
the  declaration  alleged  that  the  plaintiff  was  ready  and  willing,  and  ten- 
dered and  offered  to  deliver  up  the  hats,  and  to  abandon  his  lien,  but  that 
the  defendants  refused  to  accept  thedi :  the  defendant  pleaded  that  the 
tender  was  of  two  closed  casks,  which  the  plaintiff  represented  as  con- 
taining the  hats,  which  was  the  readiness,  and  willingness  in  the  declara- 
tion mentioned ;  but  that  the  defendants  did  not  then,  or  at  any  other 
time,  know,  nor  could  they  ascertain,,  the  contents  of  the  said  casks,  or 
whether  the  same  contained  the  said  bats ;  nor  had  they  any  opportunity 
of  inspecting  the  contents  of  the  said  casks  ;  and,  although  the  plaintiff 
was  requested  by  them  to  openrthe  casks,  and  allow  them  to  examine  the 
contents  thereof,  and  although  the  plaintiff  had  notice  that  they  were  will- 
ing to  accept  the  hats  and  to  pay  the  money,  yet  the  plaintiiT  refused  to 
permit  the  casks  to  be  opened,  or  to  allow  them  any  inspection  of  the  con- 
tents thereof.  This  plea  was  held  bad,  on  special  demurrer,  as  being  an 
argumentative  denial  of  •the  tender.  The  defendants  in  that  case  r^oofi 
afterwards  traversed  the  tender  as  alleged  in  the  declaration,  and  "■ 
the  court  held  that  that  allegation  was  not  sustained  by  proof  of  an  offer 
to  deliver  the  hats  in  closed  casks.(a)  In  Rawson  y.  Johnson,  1  East,  203, 
which  was  an  action  for  the  nan-delivery  of  malt,  which  the  defendant 
had  undertaken  to  deliver  on  request  at  a  certain  price,  it  was  held  suffi- 
cient for  the  plaintiff  in  his  declaration  to  aver  such  request,  and  that  he 
was  ready  and  willing  to  receive  the  malt  and  to  pay  for  it  according  to 
the  terms  of  the  sale,  but  that  the  defendant  refused  to  deliver  it,  without 
alleging  an  actual  tender  of  the  price.  "Under  this  averment,"  said 
Lord  E[J.EKB0K0UGH,  "the  plaintiffs  must  have  proved  that  they  were 
prepared  to  tender  and  pay  the  money  if  the  defendant  had  been  ready 
to  have  received  it,  and  to  have  delivered  the  goods :  but  it  cannot  be 
necessary,  in  order  to  entitle  them  to  maintain  their  action,  that  they 

(a)  11  M.  ^  W.  347. 
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should  have  gone  through  the  useless  ceremony  of  laying  the  money  down 
in  order  to  take  it  up  again.  It  would  be  repugnant  to  common  sense  to 
require  it."  That  case  is  precisely  in  point ;  as  is  also  the  recent  case 
o{  Jackson  v.  Mlaway,  6  M.  &  Gr.,  942,  7  Scott,  N.  R.  875,  1  D.  &  L. 
919.  There,  in  an  action  for  the  breach  of  an  agreement  to  purchase  and 
take  to  certain  quantities  of  iron-mine,  the  plaintiff  averred,  that,  although 
he  had  raised,  gotten,  and  prepared,  and  was  ready  and  willing,  and  then 
tendered  and  offered^  to  isell  and  deliver  to  the  defendants  the  stipulated 
quantities ;  yet  the  defendants  did  not  {Purchase  or  take,  or  pay  for  the 
same.  The  defendants  pleaded,  that  the  plaintiff  did  not  tender  or  offer 
to  sell  or  deliver  to  the  defendants  the  iron-mine  in  the  declaration  men- 

•2271    ^^^^^^  •  ^^^  *^^^  P'^^  ^^  ^^^^  ^^^>  ^^  being  a  traverse  of  an  *im- 
■*    material   allegation.     Pickford  v.  The  Grand  Junction  Railimy 
Company^  8  M.  &  W.  372, 9  DowL  766,  2Railw.  Ca.  592,  is  an  authority 
to  the  same  effect. 

Channellj  Serjt.,  admitting  that  Jackson  Y.Mlaway  vrdis  a  conclusive 
authority  against  him,  prayed  and  obtained  leave  to  amend. 

Rule  accor4ingly.(a) 

(a)  See  Granger  v.  Dacre,  12  M.  6o  W.  431. 


ROSS  V.  MOSES.    Jan.  ^. 

Certain.  Bhaiee  in  a  joint-stock  company  were  deporited  by  B.  with  A.,  to  be  sold  by  A.  in  caw 
B.  neglected  to  provide  for  two  bills  accepted  by  A.  for  B.'s  accommodation.  B.  having  failed 
to  provide  for  the'  bills,  A.  sold  the  shares,  and  gave  notice  of  that  fact  to  B.,  who  refused 
to  execute  a  transfer  to  the  purchaser.  In  an  action  for  money  had  and  received,  brought 
by  A.  to  recover  the  amount  paid  by  him  to  take  up  one  of  the  bills,  B.  pleaded  in  bar  the  de- 
posit and  sale  of  the  shares.  Upon  an  issue  taken  on  this  plea : — Held,  that  B.  was  entitled 
to  the  verdict,  notwithstanding  his  refusal  to  give  effect  to  the  sale,  by  executing  a  transfer.. 

Assumpsit,  for  money  paid,  and  for  money  due  upon  an  account 
stated. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  payment  be- 
fore action  brought ;  thirdly,  as  to  30/.,  parcel  of  the  moneys  in  the  first 
count  of  the  declaration  mentioned,  that  the  plaintiff,  before  the  making  of 
the  promise  in  that  count  mentioned  as  to  the  said  sum  of  30/.,  parcel 
&c.,  to  wit,  on  the  18th  of  July,  1839,  accepted  a  certain  bill  of  exchange 
for  the  accommodation,  and  at  the  request,  of  the  defendant,  for  the  pur- 
pose of  enabling  the  defendant  to  raise  money  thereon  for  his  own  use 
and  benefit,  that  is  to  say,  a  certain  bill  of  exchange  bearing  date,  on, 
&c.,  and  then  drawn  by  the  defendant  upon  the  plaintiff,  for  the  payment 
•2281  '^y  *^^  plaintiff  to  the  order  of  the  defendant  of  a  ^certain  sum  of 
money,  to  wit,  30/.,  three  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  making  of  the  promise  as  to  the  said  sum 
of  30/.,  parcel,  &c. ;  and  the  plaintiff  then,  to  wit,  on  the  said  I8th  of 
Jidy,  1839,  delivered  the  said  bill  so  by  him  accepted  as  aforesaid  to  the 
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defendant  for  the  purpose  aforesaid :  that,  on  the  occasion,  and  at  the 
time,  of  the  plaintiff  so  accepting  and  delivering  the  said  bill  to  the 
defendant  for  the  accommodation  of  the  defendant  as  aforesaid,  the  de- 
fendant, at  the  request  of  the  plaintiff,  deposited  with  the  plaintiff,  and 
the  plaintiff  then  received  of  and  from  the  defendant,  divers,  to  wit,  two 
shares  of  him  the  defendant  in  the  capital  of  a  certain  public  joint-stock 
company,  called  the  Monmouthshire  Iroji  and  Coal  Company,  that  is  to 
say,  the  certificates  of  the  said,  shares  duly  granted  ar)d  delivered  to  the 
defendant,  and  certifying  the  right  and  interest  of  the  defendant  to  and 
in  the  said  share's,  of  great  value,  to  wit,  of  the  value  of  100/. ;  and  it 
was  thereupon  then  agreed  by  and  between  the  plaintiff  and  the  defend- 
ant, that,  in  case  the  plaintiff  as  the  acceptor  of  the  said  bill,  when  the 
same  should  become  due,  should  be  called  upon,  and  forced,  and  obliged, 
to  pay  the  said  bill,  he  the  plaintiff  should  be  at  liberty  to  sell  and  dispose  of 
the  said  shares,  and  apply  and  appropriate  the  proceeds  of  the  same,  or 
so  much  thereof  as  should  be  sufficient  in  that  behalf,  in  payment  and 
satisfaction  of  the  money  which  he  should  be  so  called  upon,  and  forced 
and  obliged^  to  pay  upon,  and  in  discharge  of,  the  said  bill :  that,  the 
said  bill  being  so  accepted  and  delivered  to  him  as  aforesaid,  for  the 
purpose  aforesaid,  he  the  defendant  did  thereupon  raise  money  on  the 
said  bill,  to  wit,  the  sum  of  30/.,  and  did  then  endorse  and  negotiate  the 
said  bill  for  and  on  account  of  the  said  sum  of  30/.,  and  to  and  for  his 
the  defendant's  own  use  and  benefit:  that  afterwards,  ^and  when  r«229 
the  said  time  for  the  payment  of  the  said  bill  had  elapsed,  and  the 
said  bill  had  become  due,  to  wit,  on  the  21st  of  October,  1839,  the  plain- 
tiff, as  the  acceptor  of  the  said  bill,  was  called  upon  and  forced  and 
obliged  to  pay,  and  did  then  pay,  to  the  then  holder  of  the  said  bill,  the 
said  sum  of  30/.  therein  specified,  in  discharge  of  the  said  bill :  that  the 
sum  of  money  in  the  first  count  mentioned  as  to  the  said  sum  of  30/., 
parcel  thereof,  was  the  same  sum  of  money  which  the  plaintiff  was  so 
called  upon,  and  forced  and  obliged  to  pay,  and  did  pay  in. discharge  of 
the  said  bill  as  aforesaid:  that,  upon  the  plaintiff  being  so  called  upon, 
&c.,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the  plaintiff,  under 
and  by  virtue  of  and  in  pursuance  of  the  said  agreement  so  in  that  behalf 
made  as' aforesaid,  did  sell  and  dispose  of  the  said  shares  of  the  defend- 
ant, the  certificates  whereof  were  so  deposited  with  the  plaintiff  as  afore- 
said, upon  the  terms  aforesaid,  for  a  large  sum  of  money^to  wit,  30/., 
and  did  then,  under  and  by  virtue  and  in  pursuance  of  the  said  agree- 
ment, apply,  appropriate,  and  accept  the  proceeds  of  the  said  sale,  to 
wit,  the  said  sum  of  30/.,  which  was  then  paid  to  and  received  by  the 
plaintiff  as  and  for  the  price  and  value  of  the  said  shares,  upon  the  said 
sale  and  disposal  thereof,  (the  same  being  sufficient  in  that  behalf,)  in 
payment  and  satisfaction  of  the  said  money  which  he  was  so  called  upon, 
&€.,  to  wit,  the  said  sum  of  30/.,  parcel,  &c.,  and  in  full  satisfaction  and 
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discharge  of  all  causes  and  rights  of  action  against  the  defendant  in  re* 
spect  thereof. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the  second,  and, 
to  the  third,  replied  that  he  did  not  sell  or  dispose  of  the  said  shares  of 
the  defendant  in  that  plea  mentioned,  modo  ei/ormd, 
*2301  '^^  cause  was  tried  before  Cresswell,  J.,  at  the  •sittings  in 
London  after  last  Trinity  term,  when  the  following  facts  appeared 
in  evidence : — 

In  July,  1839,  the  defendant  obtained  from  the  plaintiff  two  accommo- 
dation acceptances  for  45/.  and  30/.  respectively  at  three  months'  date, 
depositing  with  him  as  security  two  shares  of  the  nominal  value  of  50/. 
each  in  the  Monmouthshire  Iron  and  Coal  Company,  upon  an  express 
agreement  that  the  plaintiff  should  be  at  liberty  to  seU  the  shares  in  case 
the  defendant  should  neglect  to  provide  for  the  bills  at  least  ten  days 
before  they  arrived  at  maturity.  ^  Two  days  before  the  bills  became  due, 
viz.  on  the  19th  of  October,  1839,  the  plaintiff  wrote  to  the  defendant, 
telling  him,  that,  as  he  had  not  provided  for  them  according  to  his  en- 
gagement, he  had  been  compelled  to  send  the  shares  into  the  market, 
and  that  he  could  only  obtain  15/.  each  for  them.  And  on  the  21st,  he 
again  wrote  to  the  defendant  to  apprize  him  of  his  having  sold  the  two 
shares  to  one  Hartley  for  30/.,  and  applied  the  proceeds  in  retiring  one 
of  the  bills,  and  enclosed  the  sold-note.  The  defendant,  in  reply,  remon- 
strated with  the  plaintiff  for  having  sold  the  shares  at  so  low  a  price, 
asserting  that  they  were  worth  50/.  each ;  and,  when  applied  to  for  that 
purpose,  he  refused  to  execute  a  transfer  of  them.  Some  further  corre- 
spondence took  place  between  the  parties,  when  the  plaintiff  offered  to 
get  back  the  shares  for  40/.     This  offer  was  not  accepted. 

On  the  part  of  the  plaintiff  it  was  msisted  that  this  evidence  did  not 
show  an  absolute  sale  of  the  shares,  so  as  to  sustain  the  third  plea.  The 
jury,  however,  returned  a  verdict  for  the.  defendant  on  that  issue ;  and 
the  learned  judge  reserved  leave  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  the  plaintiff  for  30/.,  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  recover. 

♦2311         ^Talfourdf  Serjt.,  in  Michaelmas  term  last,  accordingly  ob- 
tained a  rule  nisi.     He  submitted  that  that  which  took  place  did 
not  amount  to  a  sale  and  disposal  of  the  shares  within  the  meaning  of  the 
third  plea. 

BykSj  Serjt.,  (with  whom  was  AxisHny)  now  showed  cause.  The  trans- 
action between  the  plaintiff  and  Hartley  amounted  to  a  sale  of  the  shares 
in  the  sense  in  which  those  terms  are  used  in  the  third  plea.  After  his 
letter  of  the  21st  of  October,  it  was  not  competent  to  the  plaintiff  to  say 
that  they  were  not  sold,  notwithstanding  the  defendant's  refusal  to  exe- 
cute a  transfer;  for  which  Hartley,  the  buyer,  would  have  a  riemedy 
against  him  in  equity. 

Tdtfourdj  Serjt.,  in  support  of  his  rule.     There  has  been  no  valid  sale 
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and  transfer  of  these  shares.  The  defendant  throughout  protested  against 
and  repudiated  the  sale,  and  refused  (o  do  what  was  required  to  give 
validity  to  it.  As  against  him,  therefore^  there  clearly  has  been  no  sale. 
[Cresswfxl,  J.  If  an  agent  duly  authorized  sell  an  estate,  will  it  be  the 
less  a  sale  because  the  principal  improperly  refuses  to  execute  a  convey- 
ance ?]  A  sale  can  only  mean  that  which  effectually  vests  in  the  vendee 
the  property  in  the  thing  sold. 

CoLTMAN,  J.(a)  The  pleadings  in  this  case  admit  the  plaintiff's  right 
to  sell  the  shares :  it  is  only  the  fact  of  a  sale  having  actually  taken  place 
that  is  disputed.  It  appears,  however,  from  the  evidence  and  the  corre- 
spondence between  the  parties,  that  a  sale  has  taken  place,  which  the 
purchaser,  who  has  retained  the  shares  •for  five  years,  might  have  t*232 
enforced.  And  it  does  not  appear  that  there  has  been  any  agree- 
ment to  rescmd  that  sale.  For  these  reasons  I  think  the  issue  on  the  third 
plea  was  properly  found  for  the  defendant. 

Erle,  J.  It  appears  from  the  pleadings  that  the  defendant  deposited 
with  the  plaintiff  a  saleable  article,  with  authority,  in  a  given  event,  to 
sell  it :  and  the  only  question  is  whether  or  not  the  plaintiff  has,  in  point 
of  fact,  exercised  that  right.  His  own  letter  of  the  21st  of  October,  1839, 
in  terms,  states  that  he  has.  It  does  not  appear  that  the  sale  has  ever 
been  rescinded,  or  that  the  plaintiff  has  not  had  the  purchase-money  in 
his  hands  down  to  the  present  time.  Many  instances  might  be  put  where 
the  sale  is  complete  thou^  no  transfer  has  been  made.  Suppose  one 
holding  the  title  deeds  of  a  house,  with  authority  to  sell,(6)  finds  a  pur- 
chaser, and  receives  from  him  the  purchase-money,  and  hands  over  to 
him  the  title  deeds.  That,  I  should  hold  to  be  a  valid  sale,  even  though 
the  owner  of  the  house  refused  to  execute  a  legal  conveyance.  That  is 
precisely  the  situation  of  this  defendant,  if  a  transfer  of  t&ese  shares  was 
necessary ;  of  which  there  was  no  evidence, 

Cresswell,  J.,  concurred,  observing  that,  if  the  plaintiff  recovered  in 
this  action,  the  defendant  would  *have  a  difficulty  in  getting  back  taoqq 
the  shares  from  Hartley.(c)  Rule  discharged.(d) 

(a)  Tindal,  C.  J.,  was  absent,  being  engaged  on  Ibe  erown  Jeweb*  case. 

{h)  An  agent,  with  authority  to  sell,  may  be  a  person  duly  authorized  to  complete  a  sale  by 
traxutferring  the  property  in  the  subject  of  sale  by  conveying  or  delivering  it  in  the  name  of  the 
principal,  or  he  may  be  a  person  authorized  to  contract  that  his  principal  shall  convey  or  defi- 
ver,  dLc^  in  which  case  the  sale  is  incomplete  until  the  principal  has  so  transferred  the  property ; 
it  being  of  the  essence  of  the  contract  emptio  vendiHo,  that  the  vendor  should  do  all  acts  neces- 
sary to  enable  the  vendee  to  possess  and  enjoy  the  subject  Vide  Pothier,  Traili  du  ContriU 
d£  r4rnt«,No.*43— 48. 

(c)  Supposing  the  issue  upon  the  replication  to  the  third  plea  to  have  been  found  for  the 
plaintifl^  the  necessity  for  getting  back  the  shares  in  order  to  relieve  the  defendant  fiom  the 
inoonvenience  of  paying  his  debt  twice — ^viz.,  in  the  price  of  the  shares  and  in  the  amount  of  the 
verdict — ^would  have  been  a  necessity  of  his  own  creating. 

(■i)  The  pica  in  this  case  containing  a  suffident  confession  of  the  caaso  of  action,  the  plaiutifT 
would  be  entitled  to  judgment  unles«  it  appeared  judicially  to  the  court  that  the  plea  was  good 
in  kw  and  true  in  fact  Upon  the  motion  for  entering  a  ver^&ct  for  the  plaintiff,  no  objection 
oould  be  taken  to  the  sufficiency  of  the  plea,  on  the  ground  that  the  shares  were  not  subjects  of 
nfe  or  on  any  other  ground.    The  on^  question  which  eould  be  raised  was,  whether  the  evi- 
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denee  supported  the  allegations  eontained  in  the  plea  and  traversed  by  the  replicationi  in  the 
iente  in  which  thote  allegations  are  to  be  read  upon  the  record:  As  by  the  terms  of  the  contract 
aet  out  in  the  ]Jea,  the  plaintifT  was  to  be  at  liberty  to  sell  the  shares  and  to  apply  the  proceeds 
in  a  particular  way,  it  is  evident  that  the  sale  contemplated  was  such  a  sale  as  would  entitle 
and  enable  the  plkintifTto  receive  such  proceeds.  But  although  the  plainti£r  did  in  iact  obtain, 
by  anticipatum,  the  sum  which  he  would  hove  been  entitled  to  receive  when  the  sale  should 
have  been  peilbcted  by  a  tranefer  of  the  shares,  he  never  did  become  so  entitled  or  so  enabled. 
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A.,  in  I^ndon,  to  whose  care  a  bill,  bearing  the  endomment  of  B^  at  Bruges,  had  been  re- 
ferred, "  in  case  of  need,"  paid  it  supra  protest,  for  B.'s  honour,  and  immediately  gave  B. 
notice,  and  sent  the  bill  to  him.  B.  endoned  the  bill  to  A.,  and  returned  it  to  him  by  the 
next  post,  and  A.  on  the  same  day  caused  notice  of  the  dishoQOttr  to  be  given  to  the  drawers 
'^Held,  that  the  notice  was  in  time* 

Assumpsit,  by  the  endorsee  against  the  drawer^  of  a  bill  of  exchange 
for  120/.,  dated'the  30th  of  October,  1843,  and  drawn  upon,  and  accepted 
by,  one  Brander,  payable  three  months  after  date  to  the  order  of  the  de- 
fendant. The  declaration  alleged  an  endorsement  by  the  defendant  to 
one  Latoiir,  and  by  Latour  to  the  plaintiff. 

*2341        ^^^  defendant  pleaded  two  pleas — one  traversing  the  *allega- 
■'     tion  that  the  bill  was  duly  presented  to  the  acceptor  for  payment; 
the  other,  trarersing  the  allegation  that  the  defendant  had  due  notice 
of  the  non-payment. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
Loudon  in  Michaelmas  term  last.  It  appeared  that  th&biU  in  question 
was  endorsed  by  the  defendant,  the  drawer,  to  Latour^  Jand  by  Latour  to 
De  Vos  Ryland  &  Co.,  of  Bruges,  who  wrote  upon  it  before  negotiating 
it,  « In  case  of  need,  apply  to  Mr.  Goodall."  The  bill  was  duly  pre- 
sented when  it  became  due,  viz.,  on  the  2d  of  February,  1844,  by  Messrs. 
Masterman  &  Co.,  the  bankers,  for  Rothschild  the  holder,  and  was  dis- 
honoured. It  was  on  the  same  day  protested  for  lion-payment.  On  the 
3d,  Goodall,  the  plaintiff,  paid  it  for  the  honour  of  De  Vos  Ryland  &  Co. » 
to  whom  it  was  sent  by  the  next  post.  De  Vos  Ryland  &  Co.  endorsed 
the  bill  and  sent  it  back  by  return,  of  post  to  the  plaintiff,  who  received 
it  on  the  6th  of  February,  and  on  the  same  day,  by  his  attorney,  Mr. 
Wright,  gave  the  defendant  notice  of  the  dishonour. 

On  the  part  of  the  defendant,  it  was  contended  that  the  notice  of  dis- 
honour was  not  in  time  ;  for  that  the  plaintiff  ought  to  have  given  it  on 
the  3d  of  February,  and  was  not  justified  in  sending  the  bill  <^er  to  De 
Vos  Ryland  &  Co. 

The  learned  judge  was  of  opinion  that  the  notice  was  in  time;  and  he 
accordingly  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving 
to  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the  court  should 
entertain  a  contrary  opinion. 

iSAee,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 
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He  submitted,  that,  if  the  plaintiff  was  the  agentof  DeVosRyland&Co., 
for  the  purpose  of  paying  the  bill,  he  was  agent  for  the  purpose  of  giving 
notice  of  dishonour ;  or,  at.  all  events,  that  De  Vos  Ryland  &  Co«  should 
themselves  have  given  •notice,  instead  of  returning  the  bill  to  the  r«oqR 
plaintiff  to  do  so ;  Daly  v.  SlatUr,  4  C.  &  P.  200.  He  further  •• 
submitted  that  the  plaintiff,  having  paid  the  bill  for  honour,  thereby  be- 
came invested  with  all  the  rights  of  an  endorsee,  and  as  such  had  no 
claim  to  rely  on  the  title  of  De  Vos  Ryland  &  Co. :  he  cited  Martens  v. 
Wmmngton^  1  Esp.  N.  P.  C.  112,  Chit^  on  Bills,  9th  edit.  p.  509,  and 
the  159th  section  of  the  Code  de  Commerce.  [Maule,  J.,  referred  to 
1  Mann.  &  Ryl.  398,  n.  (a),  in  which  the  laws  of  several  foreign  states 
with  respect  to  the  effects  of  payment  supra  protest  are  collected.](a) 

Channell  and  Byles,  Serjts.,  now  showed  cause.  The  plaintiff,  having 
paid  the  bill  supra  protest,  had  a  right  to  look  for  repayment  either  to 
De  Vos  Ryland  &  Co.,  or  to  any  of  the  other  prior  parties  to  the  bill. 
Woodihorpe  v.  Lawes,  2  M.  &  W.  109,  is  an  authority  to  show  that  this 
notice  would  have  been  sufficient,  provided  De  Vos  Ryland  &  Co.  had 
been  the  parties  suing.  The  real  question  is,  whether  the  plaintiff  had  a 
right  to  adopt  their  title,  and  sue  in  bis  own  name.  All  that  the  law 
requires  as  to  notice  of  dishonour  is,  that  it  shall  be  given  within  a  rea- 
sonable time ;  and  that  reasonable  time  is  held  to  be  the  next  day  after 
the  dishonour,  in  the  case  of  an  inland  bill,  and  the  next  practicable 
mail,  in  the  case  of  a  foreign  bilL  The  plaintiff  clearly  was  justified  in 
sending  the  bill  to  Bruges.  It  is  every.day's  practice,  that  an  additional 
day's  time  is  gained  where  the  bill  is  in  the  hands  of  a  banker.(fr)  In 
Firtk  V.  Thrush,  8  B.  &  Or.  387,  2  Mann.  &  Ryl.  359,  the  endorsee  of  a 
bill  of  exchange,  dishonoured  by  the  acceptor,  being  ignorant  of  the 
pbce  of  residence  of  one  *of  the  endorsers,  employed  an  attorney  r«236 
to  give  notice  to  him  and  the  other  prior  endorsers;  the  attorney,  ■- 
after  inquiry,  having  received  information  of  this  endorser's  place  of 
residence,  on  the  following  day  consulted  his  client,  and  on  the  tbi^ 
day  sent  notice  of  the  dishonour  of  the  bill;  and  it  was  held  that  the 
notice  was  sufficient.  « If,"  said  Lord  Tenterden,  <<  Pownal,  the  agent 
of  the  plaintiff,  for  the  purpose  of  giving  notice  of  dishonour,  had  a  right 
to  take  a  day  to  consult  his  client  under  the  special  curcumstances  of  the 
case,  the  notice  was  sufficient.  I  think  he  had.  If  the  letter  had  been 
sent  to  the  principal,  he  would  have  been  bound  to  give  notice  on  the 
next  day ;  but,  it  having  been  sent  to  the  agent,  he  was  not  bound  to 
give  notice  on  the  following  day.  A  banker  who  holds  a  bill  for  a  cus- 
tomer, is  not  bound  to  give  notice  of  dishonour  on  the  day  on  which  the 
bill  is  dishonoured.  He  has  another  day;  and,  upon  the  same  principle^ 
I  think  the  attorney  in  this,  case  was  entitled  by  law  to  be  allowed  a  day 

(a\  Thete  aDthontiM  were  not  noticed  in  the  fobeequent  argument  and  judgment,  at  whipit 
Maule,  Jn  wae  not  present 

(6)  See  JUxa$uUr  ▼.  Bwxhfltld,  8  Sooitp  N.  R.  665,  and  the  casee  there  cited. 
VOL.  I.  20 
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to  consult  his  client.''  [Cresswixl,  J.  When  did  Goodall  in  this  case 
become  an  endorsee  ?]  When  the  bill  was  returned  to  him  by  De  Vos 
Ryland  &  Co.  He  was  entitled  to  claim  to  be  repaid  by  the  parties  on 
whose  account  he  made  the  payment :  and  he  had  also  a  right  to  have 
recourse  to  the  other  parties  on  the  bill  prior  to  De  Vos  Ryland  &  Co.: 
but  he  was  not  bound  to  make  his  election  until  he  had  had  an  oppor- 
tunity of  communicating  with  his  principals.  No  doubt,  De  Vos  Ryland 
&  Co.  might  have  given  notice  to  the  defendant,  and  brought  the  action 
in  their  own  names:  and  the  plaintiff  had  a  right  to  ascertain  whether  or 
not  they  would  adopt  that  course.  [Cresswell,  J.  The  question  is^ 
whether  the  plaintiff  could  pass  by  the  title  he  acquired  by  payment 
under  protest,  and  sue  upon  the  new  title  he  acquired  by  the  return  of 
the  bill  from  De  Vos  Ryland  &  Co., — whether  his  situation  is  altered  by 
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his  having  already  once  held  the  bill  under  circumstances  *wbich 


entitled  him  to  sue  upon  it.]  The  defendant  is  not  prejudiced 
by  what  has  taken  place.  The  plaintiff  made  the  payment  as  agent  for 
De  Vos  Ryland  &  Co.  Reliance  will  probably  be  placed  on  the  159th 
section  of  the  Code  de  Commerce ;  but,  upon  examination,  it  will  be  found 
to  have  no  application  here.  The  previous  section  provides,  that  «  Une 
lettre  de  change  protestee  pent  6tre  payee  par  tout  intervenant  pour  le 
tireur  ou  pour  Tun  des  endosseurs.  L'intervention  et  le  paiement  seront 
constates  dans  I'acte  de  protfet  ou  a  la  suite  de  racte."(a)  And  sect. 
169  proceeds :  «  Celui  qui  paie  une  lettre  de  change  par  intervention, 
est  stibrogS  aux  droits  du  parteur,  et  tenu  des  m£mes  devoirs  pour  les 
formalites  a  remplir.  Si  le  paiement  par  ii^ervention  est  fait  pour  le 
compte  du  tireur,  tons  les  endosseurs  sont  liberes.  S'il  est  fait  pour  un 
endosseur,  les  endosseurs  subsequents  son  liberes.  S'il  y  a  concurrence 
pour  le  paiement  d'une  lettre  de  change  par  intervention,  celui  qui 
op6re  le  plus  de  liberations  est  prefere.  Si  celui  sur  qui  la  lettre  etait 
ori^airement  tiree,  et  sur  qui  a  ete  fait  le  protSt  faute  d'ac<ceptation,  se 
presente  pour  la  payer,  il  sera  prefere  a  tons  autres."{fr)  [Ckessweix,  J. 
*2381  meaning  of  that  is,  *that  he  who  pays  supra  protest,  for  the 

\.  -'  honour  of  a  party  to  the  bill,  puts  himself  in  the  place  of  a  holder 
under  the  person  for  whose  honour  he  makes  the  payment.]  The  rule  is 
similarly  laid  down  in  Naugier  on  Bills  of  Exchange.  No  doubt,  if  the 
plaintiff^  when  he  paid  the  bill,  had  chosen  to  place  himself  in  the  cha- 

(a\  «  A  bin  of  exchange  proteated,  may  be  paid  by  any  pennn  who  choone  to  intehrene  on 
behauT  of  the  drawer  or  of  an  endoner.  The  intenrention  and  the  payment  are  to  be  noticed 
in  or  imdbr  the  pioteat"     With  this  agrees  the  Spanish  «  Codigo  de  Comerdo^^  No.  636,  627. 

(6)  « The  party  who  pays  a  bill  of  exchange  by  intervention,  incomes  dothed  with  tha 
fights  of  the  holder,  and  becomes  subject  to  the  same  obligations  with  respect  to  the  formalitM 
oeoesaaiy  to  be  observed.  If  the  payment  by  intervention  is  made  on  account  of  the  drawer, 
jll  the  endorsen  axe  dischsrged ;  if  it  is  made  on  the  behalf  of  the  endorser,  the  sobseqoent 
endofMn  are  discharged.  If  several  persons  are  denrous  of  paying  a  bill  of  exchange  by  faiter- 
vention,  the  penon  l^  reason  of  a  payment  by  whom  the  greatest  number  of  parties  will  be 
discharged,  is  to  be  preferred ;  if  the  person  on  whom  the  bill  was  originally  drawn,  and  upon 
whoM  de&ult  it  has  been  protested  for  want  of  acceptance,  is  deoroos  to  pay  it,  he  is  to  be 
prdened  to  all  othen.**    Jlcc,  Codigo  di  Comtrcio,  No.  5a0,  683. 
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Facter  of  an  endorsee,  he  would  hare  been  subject  to  all  the  liabilities 
incident  to  that  character;  It  would  be  extremely  dangerous  to  hold  that 
one  who  pays  a  bill  for  honour  is  bound  to  giv'e  notice  as  if  he  were  a 
party,  and  is  incapable,  under  any  circumstances,  of  acquiring  a  new  title 
so  as  to  be  entitled  to  sue  upon  it.  There  is  no  authority  whatever  for 
such  a  position. 

Shee^  Serjt.,  in  support  of  his  rule.  The  rule  undoubtedly  is  as  stated, 
that  the  notice,  of  dishonour  must  be  given  within  a  reasonable  time  ;  J3e- 
veridge  v.  Burgis^Z  Camph.  262.  Assuming  that  the  plaintiff  was  the 
agent  of  De  Vos  Ryland  &  Co.  throughout  the  whole,  transaction,  and  was 
justified  in  returning  the  bill  to  his  principals,  they  should  have  given  no- 
tice to  the  drawer  promptly ;  instead  of  returning  the  bill  to  Goodall,  they 
should  have  sent  notice  at  once  to  the  defendant.  [Cresswell,  J.  No 
such  point  was  made  at  the  trial :  the  only  qvestion  raised  was,  whether 
or  not  the  delay  in  sending  the  bill  to  Bruges  was  justifiable.]  Then,  was 
Goodall  the  agent  of  De  Vos  Ryland  &  Co.  for  that  purpose  ?  [Cress- 
VTELLj  J.  I  know  no  dbtinction  in  this  respect  between  an  ordinary 
agent  and  a  banker  agent.}  The  real  point  is,  whether,  if  iie  became  a 
party  to  the  bill  by  paying  it,  Goodall  was  not  bound  at  once  to  give  no- 
tice of  dishonour  to  the  drawer.  IvtMertemy,  WinningUm^l  Esp.  N.  P.  C. 
112,  it  was  distinctly  held,  that,  where  a  person  takes  up  a  bill  of  exchange 
for  the  honour  of  anyone  *Whose  name  is  upon  it,  he  becomes  an  r«239 
endorsee  of  the  bill,  and  entitled  to  all  remedies  against  those  whose 
names  are^on  it.  [Erle,  J.  Is  not  that  rather  too  wide  a  proposition  ? 
He  has  the  rights  and  remedies  of  the  endorser  for  whom  he  pays  the 
bill,  if  he  chooses  to  put  himself  in  that  position.]  In  Chitty  on  Bills,  9th 
edit.  p.  509,  it  is  said,  that,  <<  Although,  with  respect  to  other  debts,  a 
stranger  who  has  no  interest  iji  them  does  not,  by  paying  them,  entitle 
himself  to  the  rights  of  a  creditor,'UnIe8s  he  have  the  consent  of  the  debtor 
to  such  payment,  yet,  with  regard  to  a  bill  of  exchange,  a  stranger  who 
pays  it  supra  protest,  for  the  honour  of  the  bill,  or,  generally,  becomes  an 
endorsee^  and  acqcrires  all  the  same  rights,  and  is  entitled  to  all  the  same 
remedies,  as  the  holder  had  whom  he  paid,  although  no  formal  e.ndorse- 
ment  or  transfer  of  the  bill  be  made  to  him ;  and  such  payment  supra 
protest  does  not,  like  a  simple  payment  by  the  original  drawee,  operate 
as  a  satisfaction  of  the  bill,-  but  itself  transfers  the  hoIder^s  rights  to  the 
party  paying,  unless  the  party  paying,  by  his  own  act,  limits  and  narrows 
his  right."  It  is  clear,  also,  from  the  159th  section  of  the  Code  de  Com- 
merce, that  the  party  paying  the  bill  for  honour  is  substituted  for  the 
holder.  [Coltman,  J.  Who  is  the  "porteur"  in  this  case?]  Roths- 
child. [Cresswei»l,  J.  The  holder  who  claims  under  De  Vos  Ryland  & 
Co.  claims  as  their  endorsee.  The  plaintiff,  by  paying  the  bill  supra  pro- 
test, takes  his  position,  and  is  clothed  with  all  his  rights  and  subject  to 
all  his  liabilities:  and  the  duty  of  an  endorsee  under  De  Vos  Ryland  & 
Co.  was  to  give  notice  tb  De  Vos  Ryland  &Co.;  and  that  is  the  true  position 
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of  these  parties.]  In  Pothier,Traite  du  Contrat  de  Change,  part  l,ch.  4,  art, 
5,  §114,  the  rule  is  thus  laid  down: — «Celui  qui  aequitt6  une  lettre  de 
•2401     ^^^^S^  *pour J'honneur  du  tireur  ou  de  quelqu'un  des  endosseurs, 

doit,  pour  ofoliger  enverslmyCictiof^n^otunumgestorumjCelvLi  pour 
Phonneur  de  qui  il  Pacquitte,  la  laisser  protester  parle  porteur  avant  que  de 
la  payer.(a)  La  raison  est,  que  le  tireur  et  les  endosseurs  ne  devenant  dfe- 
biteurs  de  la  lettre  que  par  le  protet  qui  en  est  fait,  il  feut  qu'il  ait  ete  feit 
pour  que  celui  qui  Pa  payee  puisse  pretendre  les  ,en  avoir  acquittes,  et 
avoir,  en  consequence,  contre  eux  Paction  negotiorum  gesiorum,  L^etran- 
ger  qui  acquitte  line  lettre  protestee,  n'a  pas  seulement  cette  action  fu^o* 
iiarum  gestorum  contre  celui  pour  ITionneur  de  qui  il  Pa  acceptee,  Pordon- 
nance  de  1673,  (6)  le  subroge  en  toutescelles  qu'avait  le  proprietaire  de 
la  lettre  de  change  qu'il  a  payee,  contre  tousceux  qui  ensonttenus.  Get 
article  portet :  <  Au  moyen  du  paiement,  il  demeurera  subroge  en  tous  les 
droits  du  porteur  de  la  lettre,  quoiqu'il  n'6n  ait  pas  de  transport,  subro- 
gation, ni  ordre.'  H  n'est  done  pas  besoin,  pour  cela,  qu*en  payant  il 
en  ait  requis  la  subrogation.  Pareillement,  il  n'est  par  necessaire 
qu'apres  le  protet  fait  par  le  porteur  de  la  lettre,  Petranger  qui  la  lui  paie 
fasse  une  nouveau  protSt,  qu'on  appelle  protSi  d^intervention.  Cet  acte, 
quoiqu'il  soit  en  usage,  en  ce  cas,  dans  certaines  provinces,  est  a1)Soltt- 
ment  inutile  et  superflu.  Au  reste,  il  doit  intenter  ces  actions  contre  le 
tireur  dans  les  m^mes  d^ais  dans  Jesquels  le  porteur,  s'il  n'eQt  pas  elh 
payee,  aurait  dQ  les  intenter,  selon  la  regie :  Qui  cdteriusjure  utUury  eodetn 
jure  tUi  dd^ei.  II  doit  mSme  intenter  dans  les  mSmes  d^ais  Paction  ne- 
gotiorum  gestorum  qu'il  a  de  son  chef;  autrement,  celui  pour  l^onneur 
de  qui  il  apaye,  et  cujus  negotiorum  gessit^  serait  de  pire  condition  que  s'il  ne 
♦2411     ^'^^^  P^^  ^^ '  ^^  ^^^  '*  nature  du  *quasi-contrat  negoUorum  gesUh 

rum  nepermetpas."(c)  And  in  Bell's  Commentaries  on  the  Law 
of  Scotland,  book  3,  part  1,  ch.  4,  §  367,  it  is  said,  that,  «  Ia  ps^ying  for 

(a)  Citing  Elem.  Jur.  Oamh.  Hein.  cop.  6,  §  0,  in  not  (6)  Tit  6,  art  3. 

(c)  The  party  who  pays  a  bill  of  exchange  for  the  hononrtif  the  drawer  or  of  an  endorser, 
muBt,  in  order  to  subject  the  party  for  whose  honour  he  pays  it  to  an  action  negoiiorum  gestorum^ 
cause  it  to  be  protested  by  the  holder  before  he  pays  it  The  reason  is,  that»  as  the  drawer 
and  the  endorsers  become  debtors  in  respect  of  the  bill,  only  by  the  protest,  it  is  necessary  that 
such  protest  should  be  made,  to  give  to. the  party  paying  a  right  to  say  that  he  has  discharged 
the<;n,  and  thereby  to  acquire  against  them  an  action  negotiomm  gettonm.  A  stranger  who  pays  a 
protested  bill  has  not  only  this  action  negotiorum  gesiorum  against  the  party  for  whose  honour 
he  pays,  but  the  Ordonnance  of  1678  clothes  him  with  all  those  rights  of  action  which  the  holder 
of  a  bill  so  paid  had  against  all  those  who  were  liable  upon  it  By  this  article — by  means  of 
the  payment  he  shall  be  clothed  with  all  the  rights  of  the  holder,  without  any  assignment, 
subrogation,  or  endorsement  It  is  therefore  unnecessary  that  the  party,  when  he  pays,  should 
require  any  subrogation.  It  is  equally  unnecessary,  that  after  the  bill  has  been  protested  by 
the  holder,  the  party  paying  it  should  cause  a  new  protest,  called  a  protest  of  interrention,  to  be 
made.  Such  a  protest,  though  resorted  to  in  certain  districts,  is  perfectly  useless  and  super- 
fluous. It  may  be  added,  that  the  party  so  paying  nrast  tike  proceedings  against  the  drawer 
within  the  same  periods  within  which  they  must  have  been  Uken  by  the  holder,  if  the  bill  had 
remained  unpaid,  according  to  the  rule  qui  alieriufjure  utitur,  eodemjurtuti  debet.  Ho  is  also 
bound  to  commence  within  the  same  periods  his  own  action  negotiontm  graiot-vm*  If  it  were 
not  so,  the  party  for  whose  hoiiour  he  paid  the  bill  et  cvjtu  nego.ium_  geait,  would  be  in  a  worse 
condition  than  if  the  payment  had  not  been  made,  which  would  be  inconsistent  with  the  nature  of 
the  quaA-contract  negotiorum  gettonun. 
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honour,  the  bill  should  be  protested  first.  The  person  pa)4ng  will  have 
his  i^medy  against  him  for  whom  he  interposes,  and  against  all  oil 
whom,  had  that  person  paid  it,  he  would  have  had  recourse."  [Cress- 
WEix,  J.  The  question  is,  what  is  meant  by  « all  tiie  rights"  of  the 
holder  ?  As  I  understand  the  term,  it  means-^all  the  rights  which  the 
person  who  pays  the  bill  derives  under  him  for  whom  he  pays  it — as  en* 
dorsee  of  the  party  on  whose  account  *he  pays.  -  If  the  present  r«040 
plaintiff  is  to  be  considered  as  the  endorsee  of  De  Vos  Ryland  &  *■ 
Co.,  he  was  bound  to  give  them  notice.  In  Bayley  on  Bills,  (a)  it  is  said 
that  «<  the  bail  of  any  of  the  parties  who  are  sued,  or  any  persons  who  pay 
the  bill  or  note  on  account  of  any  of  the  parties,  become,  on  payment,  hold- 
ers, and  they  hold  as  upon  a  transfer  from  the  person  for  whom  they 
made  the  payment,  not  as  upon  the  transfer  from  the  person  they  have 
paid."] 

CoLTMAV,  J.(fr)  It  appears  to  me  that  the  doctrine  laid  down  in  the 
passage  cited  by  my  brother  Cbessweiil  from  Bayley  on  Bills,  is  the 
true  doctrine,  and  amply  suffices  for  the  decision  of  this  case :  «  Any 
persons  who  pay  the  bill  or  note  on  account  of  any  of  the  parties,  become, 
on  payment,  holders  {  and  they  hold  as  upon  a  transfer  from  the  person 
for  \i^om  they  made  the  payment."  Upon  the  authority  of  that  dictum, 
which  seems  to  me  to  be  consistent  with  good  sense,  the  present  plaintiff, 
when  he  paid  this  bill,  had  a  right  to  consider  himself  an  endorsee  under 
De  Vos  Ryland  &  Co.,  and,  consequently,  to  give  notice  of  the  dishonour 
to  them^;  and  when  a  notice  was  given  to  the  drawer,  which  was  within 
time  as  far  as  De  Vos  Ryland  &  Co.  were  concerned,  he  had  a  right  to 
adopt  and  to  take  advantage  of  it,  as  a  notice  given  by  himself.  For  these 
reasons,  I  am  of  opinion  that  the  verdict  was  right. 

Cresswell,  J.  The  only  question  in  this  case  is,  whether  or  not  the 
drawer  received  notice  of  dishonour  in  due  time.  Nbw,  it  is  enough,  if 
the  holder  gives  due  notice  to  the  party  fix)m  whom  he  receives  the  bill, 
and  that  party  to  the  one  from  whom  he  takes  it,  and  *s6  on.  If,  ^#043 
therefore,  the  plaintiff  gave  notice  in  due  time  to  De  Vos  Ryland  *• 
&Co.,  and  De  Vos  Ryland  &  Co.  gave  due  notice  to  the  defendant,  that 
would  be  sufficient ;  for  it  is  perfectly  consistent  with  the  doctrine  laid 
down  by  all  the  foreign  writers,  that  the  plaintifij  who  paid  the  bill  supra 
protest  for  the  honour  of  De  VOs  Ryland  &  Co.,  should  be  considered  as 
an  endorsee  or  holder  under  those  for  whom  he  so  paid  it.  Even  bail, 
as  appears  from  the  passage  cited  from  Bayley  on  Bills,  have  all  the  rights 
of  holders  against  the  person  for  whom  they  pay  the  bill,  and  all  parties 
liable  upon  it  to  him.  So,  here,  the  plaintiff,  who  paid  the  bill  for  the 
honour  of  De  Vos  Ryland  &  Co.,  thereby  acquired  all  the  rights  of  an 
endorsee  under  them.  And,  if  that  be  so,  the  notice  to  the  defendant 
was  in  due  time  to  entitle  the  plaintiff  to  sue  him  upon  the  bill. 

(a)  Page  14S,  3d  od.,  bat  the  raUiorities  cited  do  not  lapport  die  partiee. 
(6)  Tbdal,  a  J.,  wai  abeent 
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Erle,  J.  It  seelns  to  me  also  to  be  perfectly  clear,  that  the  notice  of 
dishonour  coBveyed  to  the  drawer  in  this  case  was  sufficient.  Payment 
for  the  honour  of  De  Vos  Ryland  &  Co.  put  the  plaintiff  in  the  situation 
of  an  endorsee  under  them,  with  all  the  rights  and  liabilities  incident  to 
that  character.  The  plaintiff  was  not  bound  to  put  himself  in  that  posi- 
tion; he  had  his  election*  I  see  nothing  unreasonable  or  inconsistent  in 
holding  that  Goodall  mi^t  acquire  a  new  title  under  the  subsequent 
endorsement  of  the  bill  to  him  by  De  Vos  Ryland  and  Co.  But  it  is  not 
necessary  to  found  our  judgment  upon  that  point,  inasnmch  as  we  are  all 
of  opinion  that  the  notice  was  good.(a) 

.  Rule  discharged. 

(a)  If  GoodaU  acquired  a  new  title  by  the  endonement,  he  might,  if  he  had  thought  fit, 
have  delayed  hit  notice  till  the  9th  of,  February ;  but,  «■  he  did,  in  &ct,  give  noticd  o»  the  day 
on  which  the  bill  was  retomed  from  Bruges,  it  was  immaterial  whether  the  noftice  was  given 
by  him  in  hie  own  right  as  endorsee,  or  as  the  agent  of  De  Vos  Rjland  A  Co. 
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In  assumpsit  by  A.  against  B.,  the  declaration  set  out  an  agreement,  undet  which  B.  wu  to 
be  let  into  possession  of  a  public-house,  and  to  purchase  certain  fiitings,  Ac  for  65/.,  4/. 
thereof  to  be  paid  immediately,  and  the  residue  on  the  30Ui  of  July,  on  which  day  B.  was 
to  be  let  into  possession ;  and,  if  either  party  made  de&ult  or  failed  to  fulfil  the  agreement, 
he  was  to  forfeit  302.  to  the  other,  on  demand.  Averment,  that  A.  was  always  ready  and 
willing,  and  oflered  to  give  possession,  and  to  sell  and  deliver  the  fittmgs,  &c  Breach, 
that,  although  B.  paid  the  42.,  yet  ho  did  not  pay  the  plaintiff  the  61/.,  or  any  part  thereof 
or  pay  the  plaintiff  the  SO/.,  cr  any  part  thereof  t  Heldf  on  spedal  demurrer,  assigning  fbr 
cause  that  there  had  been  no  demand  of  the  80/.,  that  the  breach  was  sufficient,  notwith- 
standing the  reference  to  the  clause  of  forfeiture  b^  the  introduction  of  the  words  negativing 
the  payment  of  the  30/. 

Assumpsit.  The  declaration  stated  that  the  plaintiff,  before  and  at 
the  time  of  making  the  agreement  and  the  promise  of  the  defendant  there- 
inafter mentioned)  was  lawfully  possessed  of  a  certain  dwelling-house, 
with  the  appurtenances,  situate  in^the  parish  of  St.  Mary-le-bone,  in  the 
county  of  Middlesex,  as  tenant  thereof  to  one  W.  K.  GaskeU,  for  the  term 
of  one  year  from  the  14th  of  October,  1843,  and  then  carried  on  the  trade 
of  a  seller  of  beer  in  and  upon  the  said  premises,  and  was  then  also  pos- 
sessed as  aforesaid  of  certain  fittings,  fixtures,  and  utensils  in  trade,  beer, 
9tock  in  trade  in  andconcerning  his  said  trade  as  aforesaid,  and  other  effects, 
then  being  in  the  said  premises ;  and  thereupon,  on  the  23d  of  July, 
1844,  by  a  certain  agreement  then  made  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other  part,  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  by  and  with  the  privity  and  consent  of 
the  said  W.  K.  GaskeU,  that  the  plaintiff  "should  give  up  to  the  defendant, 
and  let  the  defendant  into,  possession  of  the  said  premises,  for  the  residue 
of  the  plaintiff's  said  term  therein,  and  should  sell  the  fittings,  fixtures, 
and  utensils  in  trade,  named  and  contained  in  a  certain  inventory  dated 
the  day  and  year  last  aforesaid,  and  then  produced  and  referred  to  by  the 


1  Manning,  Granger,  &  Scott.  .  241 

said  plaintiff  and  defendant  respectively  (save  and  eiccept  all  articles 
Khich  had  been  'before  then  erased  from  the  said  inventory  by  r*0A^ 
one  Thomas  Hine)  for  65/.,  to  be  paid  as  follows,  4/.  as  a  deposit,  ^ 
in  part  thereof,  to  be  paid  at  the  time  of  signing  the  said  agreement  into 
the  hands  of  the  plabtiff,  and  the  further  sum  of  61/.  on  the  30th  of  July 
then  next  ensuing,  which  day  had  elapsed  before  the  commencement  of 
the  sait,  together  with  the  amount  or  value  of  the  said  beer  and  stock  in 
trade  at  fair  gauge,  at  which  time,  to  wit,  on  the  day  and  year  last  afore- 
said, possession  of  the  said  premises,  and  fittings,  fixtures,  and  utensils 
in  trade,  were  to  be  given  up  to  the  defendant,  and  all  rates,  taxes,  assess- 
ments, and  other  outgoings  due  and  owing  by  the  plaintiff  for  and  in 
respect  of  such  premises,  including  the  costs  and  value  of  the  repair  of 
all  damaged  windows,  were  to  be  paid  or  allowed  for  up  to  the  day  and 
year  last  aforesaid,  from  which  time  the  defendant  was  to  commence,  and 
be  liable  for  the  same ;  and  the  defendant  thereby  agreed  to  take  the 
said  premises,  and  to  purchase  all  the  effects  above  mentioned,  for  the 
consideration,  and  in  manner,  and  upon  the  terms  and  conditions  for  and 
upon  which  the  plaintiff  had  as  aforesaid  agreed  to  let  and  sell  the  same: 
provided,  that,  if  either  of  the  parties  to  the  said  agreement  should  make 
default,  or  fail  to  keep,  fulfil,  and  observe  the  terms  and  conditions  thereby 
agreed  to  be  kept,  fulfilled,  and  observed  by  them  respectively,  it  was 
then,  to  wit,  on  the  day  and  year  first  aforesaid,  further  mutually  agreed 
between  the  plaintiff  and  defendant,  that  whichever  of  them  should  make 
such  default,  or  faS  to  keep,  fulfil,  pmd  observe  the  said  agreement,  should 
forfeit  and  pay  to  the  other  of  them  30/.  of  lawful  British  money,  on  de- 
mand; to  be  recoverable  in  any  of  her  majesty's  courts  of  law.  Mutual 
promises.  Averment^  that  the  plaintiff  was  always,  fi'om  the  time  of 
making  the  agreement  until  and  upon  the  said  30th  of  July,  ready  and 
willing,  and  then,  to  •wit,  on  the  said  30th  of  July,  offered  to  give  t^oaiR 
up  to  the  defendant,  and  to  let  the  defendant  into,  possession  of  ^ 
die  said  dwelling-house,  with  the  appurtenances,  for  the  residue  of  the 
plaintiff's  term  tiberein,  and  to  sell  and  deliver  to  the.  defendant  the  said 
fittings,  fixtures,  utensib  in  trade,  beer,  and  stock  in  trade,  so  agreed  to 
be  sold  as  foresaid,  upon  the  terms  aforesaid,  and  was  then  ready  and 
willing,  and  then  offered,  fairly  and  duly  to  gauge,  and  to  allow  the  de- 
fendant to  gauge,  the  said  beer  and  stock  in  trade,  and  also  to  allow,  as 
part  of  the  said  61/.,  the  amount  of  all  rent,  rates,  taxes,  assessments, 
and  other  outgoings,  then  due  and  owing  by  the  plaintiff,  for  or  in  respect 
of  the  sud  premises,  including  the  cost  or  value  of  the  repair  of  all  da- 
maged extemi^  windows,  and  in  every  respect  to  complete  and  fulfil  the 
said  agreement  on  his  the  plaintiff's  part  to  be  fulfilled :  Breach,  that, 
although  the  defendant  did  pay  the  said  deposit  of  4/.  at  the  time  of 
signing  the  said  agreement  into  the  hands  of  the  plaintiff^  yet  the  defend- 
ant did  not  nor  would,  on  the  day  and  year  last  aforesaid,  or  at  any  other 
time,  pay  to  the  plaintiff  the  said  61/.,  or  any  part  thereof,  or  fulfil  the 
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terms  of  the  said  agreement  so  to  do,  or  pay  to  the  plaint^  the  said  30/., 
or  any  part  thereof^  although  often  thereunto  requested,  but  had  continue 
ally  neg^lected  and  refused^  and  stiU  did  neglect  and  refuse,  so  to  do,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning  for 
causes,  that  it  appeared  by  the  declaration  that  the  plaintiff  sought  to 
recover  damages  for  the  non-performance  by  the  defendant  of  the  agree- 
ment therein  mentioned,  and  that  it  also  appeared  by  the  ^aid  declaration 
that  it  was  expressly  stipulated  in  the  agreement  that  such  damages,  should 
be  payable  on  demand;  whereas  it  did  not  appear  by  the  declaration  that 
*2471  ^^^  ^demand  had  been  made,  such  demand  being  a  condition 
precedent  before  any  action  could  be  brought  for  the  recovery  of 
the  said  damages. 

Joinder  in  demurrer. 

ByleSy  Serjt.,  (with  whom  was  Ogle^)  in  support  of  the  demurrer.  It 
does  not  appear  from  the  declaration,  that  the  defendant  was  let  into 
possession  of  the  public-house  which  was  the  subject  of  the  agreement. 
The  action,  therefore,  is  brought,  not  for  the  61/.,  the  balance  of  the  price 
of  the  fittings,  &c.,  but  for  the  30/.,  the  amount  agreed  upon  between 
the  parties  as  liquidated  damages  for  the  breach  of  the  agreement,  which, 
by  the  express  terms  of  the  contract,  is  payable  only  on  demand.  This  is 
a  collateral  sum,  for  which  no  action  lies  until  an  actual  demand  is  made : 
«  for,(a)  the  request  is  parcel  of  the  contract,  and  must  be  proved ;  and 
no  action  arises  until  a  request  be  made.  The  omission  of  an  averment 
of  a  special  request  or  notice,  where  by  law  they  are  necessary,  is  matter 
of  substance,  and  may  be  taken  advantage  of  on  g-eneral  demurrer ;  Bach 
V.  Owen^  5  T.  R.  409  ;  and  is  not  aided  after  verdict ;  Sushton  v,  ^spbi" 
ally  2  Dougl.  679 ;  and  the  general  averment  of  licet  stqdus  regmsitus  will 
not  be  sufficient;  Wallis  v.  Scott,  1  Stra.  88."  So,  in  Carter  v.  JRii^, 
3  Campb.469,(a)  Lord  Ellenbo&ougb  ruled^  that,  where  to  debt  on  bpnd 
conditioned  for  the  payment  of  a  sum  of  mon^y  on  demand,  the  defend- 
ant pleads  that  no  demand  was  made,  upon  which  issue  is  jomed,  the 
plaintiff  must  provie  an  express  demand  before  action  brought.  Again, 
in  Meholl  v.  Bromley,  2  Brod.  &  Bbg^.  464,  6  J.  B.  Moore,  307,  it  was 
held,  that,  if  the  defeasance  on  a  wamuit  of  attorney  state  that  it  is  given 
*2481  ^^  secure  the  ^payment  of  a  sum  on  demand,  and,  in  case  de- 
fault shall  be  made,  then  judgment  to  be  entered  up  and  execu* 
tion  issue,  an  actual  demand  must  be  made ;  and  that  a  proposal  to  set- 
tle amicably  does  not  smiount  to  such  a  demand.  And. in  Simpeon  v.  iZotiM, 
2  B.  &  C.  682,  4  Dowl.  &  Ryl.  181,  it  was  held,  that,  where  an  act  of 
parliament  provides  for  the  payment  of  a  sum  of  money  on  demand,  no 
action  can  be  sustained  until  a  demand  has  been  made.  [Erle,  J.  The 
breach  alleged  in  the  declaration  is,  that  the  defendant  did  not  pay  the 
61/.,  or  fulfil  the  terms  of  the  agreement  so  to  do,  or  pay  the  30Z.]  There 


i; 


a)  Biria  t.  Tnppttf  1  Wms.  Sannd.  rizth  edit,  83  b^  n.  (3). 
>}  And  Me  Otbownu  t.  Boner,  6  Mod,  167;  Loid  Holt,  IM. 
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are  two  breaches^  As  to  the  former  breach,  the  defendant  is  at  all  events 
entitled  to  judgment,  as  the  declaration  does  not  show  that  any  portion 
of  the  61/.  is  due. 

Channelly  Serjt.,  corUrit.  The  declaration  is  good.  It  sets  out  an 
agreement  under  which  the  plaintiff  contracted  to  sell  to  the  defendant 
certain  fittings,  fixtures,  and  utensils  in  trade  for  65/.,  of  which  65/.  the 
sum  of  4/.  was  paid  at  the  time  of  signing  the  agreement,  and  the  resi- 
due was  to  be  paid  on  a  day  that  had  passed ;  and  it  avers  that  the 
plaintiff  was  ready  and  willing  to  deliver  the  said  fittings,  &c«,  to  the 
defendant,  and  to  make  certain  allowances  mentioned  in  the  agreement. 
The  money  was  to  be  paid,  not  on  demand,  but  on  the  performance  by 
the  plaintiff  of  a  condition  precedent,  which  the  declaration  avers  that  he 
was  ready  and  willing  and  offered  to  perform.  The  declaration  there- 
fore shows  a  good  cause  of  action  in  respect  of  the  61/.  The  penalty 
stands  upon  a  totally  different  footing.  [Maule,  J.  You  contend  that 
the  plaintiff  has  declared,  not  for  the  30/.,  but  for  damages  for  the  non- 
payment of  the  61/.]  Precisely  so.  In  Williams's  Saunders,  6th  edit, 
vol.  i.,  p.  58  b,  n.  (rf),  it  is  said :  "  Where  the  penalty  is  •con-  r^oAQ 
tained  in  any  other  instrument  than  a  bond,  damages  may  be  re-  ^ 
covered  beyond  it;  WhUer  v.  Trimmer j  1  W.  Blac.  395;  Harrison  v. 
Wright  J  13  East,  343  ;  for,  the  plaintiff  has  his  option  to  sue  either  for 
the  penalty  or  for  the  breach  of  contract,  If  he  sue  for  the  penalty  in  an.^ 
action  of  c/e6/,  the  case  is  within  the  statute 8 &9  W.  3,  and  its  provisions 
must  be  complied  with ;  but,  if  he  sue  either  in  covenant  or  assumpsit, 
according  as  the  writing  which  contains  the  pei^alty  is  under  seal  or  not, 
he  proceeds  for  damages ;  and  it  is  immaterial  whether  he  claims  the 
penalty  or  not,  for  the  jury  are  not  bound  to  give  that  sum,  but  may  give 
more  or  less,  as  they  think  fit.  "(a)  Harrison  v.  Wrigtd  was  an  action  of 
assumpsit  upon  a  memorandum  of  charter  describing  the  agreement  of  the 
defendant,  the  ship-owner,  to  proceed  with  all  convenient  speed  to  a 
foreign  port,  and  there  load,  within  twenty  running  days,  a  cargo  firom 
the  plaintiff's  factors,  and  therewith  return  home,  and  in  fifteen  running 
days  deliver  the  same,  on  payment  of  certain  freight,  concluding  with  a 
certain  penalty  for  nanrperformance ;  and  it  was  held  that  the  plaintiff 
might  recover  damages  on  the  breach  of  the  contract  in  the  defendant's 
not  permitting  the  vessel  to  proceed  on  the  voyage,  beyond  the  amount 
of  the  penalty.  Here,  there  is  a  perfectly  good  breach  in  the  non-pay- 
ment of  the  61/.  on  the  30th  of  July ;  and  the  allowance  in  respect  of 
the  rent,  rates,  taxes,  &c.,  clearly  was  not  a  condition  precedent  to  the 
plaintiff's  right  to  recover  that  sum. 

Byles,  Serjt.,  in  reply.  Upon  this  declaration  the  61/.  were  never  due. 
If  the  allegation  as  to  the  30/.  was  ^struck  out,  the  declaration  r«o50 
clearly  would  be  insufficient.     The  agreement  is  strictly  an  agree- 

(a)  The  obtigee  of  a  bond  may  aoe  in  eoveiuuU  for  the  penalty ;  and,  ^tuart,  whether  he  may 
not  sne  in  covenant  fisr  the  ram  doe  by  the  conditbn.    See  Caaee  in  Chan.  S94. 
VOL.  I.  21  O  2 
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ment  of  purchase.  The  payment  of  the  61/,  and  the  giving  possession 
of  the  public-house  were  to  be  contemporaneous  acts,  [Eble^  J.  Pos- 
session of  the  fittings,  &d;,  was  not  to  be  given  until  65/.  had  been  paid : 
but,  notwithstanding  that,  I  apprehend  the  property  in  them  passed  to 
the  defendant  by  the  contract,]  Suppose  the  property  did  pass,  the 
question  is,  does  it  appear,  upon  this  declaration,  that  the  61/.  ever  became 
payable  ?  There  are,  at  all  events,  two  separate  and  distinct  breaches, 
the  one  fof  non-pajnnaent  of  the  61/.,  the  other  for  non-payment  of  the 
30/.  [Cresswell,  J.  I  entertain  great  doubt  whether  that  is  so.  The 
object  of  negativing  the  payment  of  the  30/.  was,  to  rebut  any  inference 
that  the  defendant  had  satisfied  the  terms  of  the  contract  by  payment  of 
that  sum,]  Taking  the  whole  together,  the  plaintiff  has  agreed  to  set  his 
damages  at  30/.     [Cresswell,  J,     That  is  for  the  jury.] 

TmDAL,  C.  J,  If  it  could  be  shown  that  the  action  is  brought  in  re- 
spect of  the  30/.  penalty  only,  no  doubt  the  objection  would,  on  the 
authority  of  Birks  v.  TVippet^  be  valid,  inasmuch  as  no  demand  of  that 
sum  is  averred  in  the  declaration.  The  introduction,  however,  of  a 
penalty  does  not  preclude  the  plaintiff  from  suing  for  the  non-performance 
of  the  agreement  as  to  the  61/.  The  declaration  sets  out  the  agreement, 
and  avers  the  plaintiff's  readiness  and  willingness,  and  an  offer  on  his 
part,  to  perform  the  agreement ;  and  then  it  alleges  for  breach,  that, 
although  the  defendant  paid  the  deposit  of  4/.,  yet  he  did  not  nor  would 
pay  the  plaintiff  61/.,  or  any  part  thereof,  or  fulfil  the  terms  of  the  said 
agreement  so  to  do.  That  is  a  perfectly  good  breach  ;  and  when  the 
•2611  pl^ii^*iff  g^^s  on  to  negative  the  *payment  of  the  30/.,  it  is  merely 
•*  for  the  purpose  of  excluding  the  supposition  that  the  breach  has 
been  satisfied  by  his  acceptance  of  the  stipulated  penalty. 

The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff. 


JOHNSTON  and  Others  v.  FRANK  NICHOLLS.    Jan.  27. 

B.  gare  to  A.  the  foHowing  guarantee :  «  As  you  are  about  to  enter'  upon  transactionB  in  biiai- 
nen  with  C,  with  whom  you  have  already  had  dealings,  in  the  ooum  of  which  C.  may 
from  time  to  time  become  largely  indebted  to  yoa ;  in  conaideretion  of  yoar  domg  ao,  I  hereby 
agree  to  be  responsible  to  you  for,  and  guarantee  to  you,  the  payment  of  any  Hums  of  money 
which  C.  now  is,  or  may  at  any  time  be,  indebted  to  you,  so  that  I  am  not  caUed  upon  to 
pay  more  than  the  sum  of  2000^'*  There  had  been  considerable  dealings  between  A.  and 
C  prior  to  the  date  of  the  guarantee,  consisting  of  loans  of  money,  payments  made  for,  and 
goods  supplied  to  C.  by  A^  the  credit  upon  which  had  not  then  expired,  and  those  dealtngf 
had  been  to  a  pmall  extent  since  continued :  Held,  that  the  guarantee  diseloaed  a  suflBcient 
consideration,  for  the  payment  aa  well  of  the  past  aa  of  the  future  debt 

The  declaration  alleged  the  exiatence  of  prior  dealings  between  A.  and  C,  of  the  three  descrip- 
tions above  mentioned,  and  then  went  on  to  state,  that,  in  oonaideration  that  A.  would  con- 
tinue  such  dealings  as  aforesaid  with  C,  B.  promised  A.  to  be  responsible  for  and  to  guaran- 
tee the  payment  of  any  sums  of  money  which  G.  then  was  or  at  any  time  thereafter  might 
be  indebted  to  A.  in  the  ooune  of  such  dealings  as  aforesaid ;  that  is  to  say,  as  tetU  w  retpect 
of  the  taid  iumt  of  money  to  lent  and  advanced  on  credit  ae  ajforeietidfand  of  the  und  nam  of 
tneneff  aopaid,  land  oni,  and  expended  on  credit  a$  aforetaidy  and  of  the  und  goodt  eo  told  on 
credit  at  aforttaid,  and  which  rttpecttpe  aredUt  were  n^ioUy  uneajnred  at  aforwdd  at  the  titne 
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0f  the  making  of  the  »aid  promite,  at  alao  in  reject  of  tuch  dealingt  to  to  be  rontimted  at  afore- 
taidf  00  that  C.  should  not  be  called  on  to  pay  more  than  2000/. :  Held^  that  there  was  no 
Tmrianoe  between  the  declaration  and  the  proof;  and  that  the  declaration  was  good. 

Assumpsit,  upon  a  guarantee.  The  declaration  stated,  that,  before 
and  at  the  time  of  the  making  of  the  promise  of  the  defendant,  the  plain- 
tifis  had  been  and  were  merchants  using  the-  style  and  firm  of  Nathaniel 
Johnston  &  Sons,  and,  as  such  merchants,  had,  in  the  way  of  their  trade 
and  business,  had  dealings  with  a  certain  other  firm  using  the  name,  style, 
and  firm  •of  Claridge,  Brothers,  &  NichoUs,  in  and  about  the  r»052 
lending  and  advancing  on  credit  to  the  said  firm  of  Claridge, 
Brothers,  &  NichoUs,  certain  sums  of  money  in  the  way  of  their  said  trade 
and  business,  and  in  and  about  the  paying,  laying  out,  and  expending 
on  credit  for  the  same  firm  of  certain  other  sums  of  money  in  the  way  of 
their  said  trade  and  business,  and  in  and  about  the  selling  and  delivering 
on  credit  to  the  same  firm  of  certain  goods  in  the  way  of  their  said  trade 
and  business ;  that  the  plaintifis  had,  in  the  course  of  the  said  dealings, 
lent  and  advanced  on  credit  to  the  same  firm,  at  the  request  of  the  same 
firm,  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  194/.  2s.  10(2.,  and  had  also,  in  the  course  of  the  said 
dealings,  paid,  laid  out,  and  expended  on  credit  for  the  same  firm,  at  the 
request  of  the  same  firm,  divers  other  sums  of  money,  amounting  to  a 
large  sum  of  money,  to  wit,  92/.  13s,  9i.,  and  had  also  in  the  course  of 
the  said  dealings  sold  and  delivered  on  credit  to  the  same  firm,  at  the 
request  of  the  same  firm,  certain  goods  at  and  for  certain  prices,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  3079/.  6s, j  which 
respective  credits  were  wholly  unexpired,  and  which  three  last-mentioned 
several  sums,  amounting  in  the  whole  to  a  large  sum,  to  wit,  3366/.  6;. 
9d.j  were  wholly  unpaid  at  the  time  of  the  making  of  the  said  promise — 
of  all  which  the  defendant,  at  the  time  of  the  making  of  his  said  promise, 
had  notice ;  that  thereupon,  whilst  the  said  respective  credits  were  so 
unexpired,  and  the  said  three  several  sums,  amounting  to  the  said  large 
sum  of  money  as  aforesaid,  to  wit,  3366/.  2^.  7(/.,  were  so  unpaid  as 
aforesaid,  to  wit,  on  the  1st  of  June,  1843,  in  consideration  that  the 
plaintifis  would  continue  such  dealings  as  aforesaid  with  the  said  firm  of 
Claridge,  Brothers,  &  NichoUs,  he  the  defendant  promised  the  plaintiffs 
to  be  responsible  to  the  •plaintiffs  for,  and  to  guarantee  to  the  [*om 
plaintiffs,  the  payment  of  any  sums  of  money  which  the  said  firm 
of  Claridge,  Brothers,  &  NichoUs, — whether  it  might  consist  of  the  same 
members  as  at  the  present  time,  to  wit,  the  said  Francis  Claridge,  George 
Claridge,  and  John  NichoUs,  or  others, — then  were  or  at  any  time  there- 
after might  be  indebted  to  the  plaintiffs  in  the  course  of  such  dealings  as 
aforesaid,  that  is  to  say,  as  well  in  respect  of  the  sums  of  money  so  lent 
and  advanced  on  credit,  and  of  the  sums  of  money  so  paid,  laid  out,  and 
expended  on  credit,  and  of  the  goods  so  sold  and  delivered  on  credit, 
and  which  respective  credits  were  wholly  unexpired  at  the  time  of  the 
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making  of  the  said  promise,  as  also  in  respect  of  such  dealings  so  to  be 
continued,  so  that  the  defendant  should  not  be  called  on  to  pay  more 
than  2000/.  Averment,  that  the  plaintiffs,  confiding  in  the  said  promise, 
did  afterwardis  continue  such  dealings  as  aforesaid  with  the  said  firm  of 
Claridge,  Brothers,  &  Nicholls,  to  wit,  from  the  time  of  the  making  of  the 
said  promise  hitherto,  and  did  afterwards,  in  the  course  of  such  dealings 
so  continued  as  aforesaid,  pay,  lay  out,  and  expend  for  the  said  firm  of 
Claridge,  Brothers,  &  Nicholls,  on  certain  credit  then  agreed  upon 
between  the  plaintiffs  and  the  said  firm  of  Claridge,  Brothers,  & 
Nicholls,  to  wit,  such  credit  as  was  so  given  before  the  making  of  the 
said  promise  in  respect  of  moneys  so  paid,  laid  out,  and  expended  as 
first  aforesaid,  certain  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  700/.  10s.  2d.y  which  the  said  firm  of  Claridge, 
Brothers,  &  Nicholls  from  time  to  time  had  occasion  for,  and  required 
of  the  plaintiffs,  in  the  way  of  their  said  trade  and  business ;  that  the 
plaintifis  did  also,  after  the  making  of  the  said  promise,  and  before  the 
commencement  of  the  suit,  in  the  course  of  such'  dealings  so  continued 
as  aforesaid,  sell  and  deliver  to  the  said  firm  of  Claridge,  Brothers,  & 
•2541  *Nicholls,  on  certain  credit  then  agreed  upon  between  the  plain- 
■*  tiffs  and  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  to  wit, 
such  credit  as  was  so  given  as  aforesaid  before  the  making  of  the  said 
promise  in  respect  of  goods  so  sold  and  delivered  as  first  aforesaid,  cer- 
tain other  goods  of  great  value,  which  they  the  said  firm  of  Claridge, 
Brothers,  &  Nicholls  from  time  to  time  had  occasion  for  and  required  of 
the  plaintifis  in  the  way  of  their  said  trade  and  business,  and  at  and  for 
certain  reasonable  prices  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  26/. ;  and,  although  the  said  credit  and  time  for  payment  of  part 
of  the  said  moneys  so  paid,  laid  out,  and  expended  as  aforesaid  by  the 
plaintiffs  for  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  after  the 
making  of  the  said  promise,  amounting  to  a  certain  large  sum,  to  wit, 
242/.  5^.  1(/.,  had  elapsed ;  and  although  the  said  credit  and  time  for 
payment  of  the  price  of  part  of  the  said  goods  so^sold  and  delivered  as 
aforesaid  by  the  plaintifis  to  the  said  firm  of  Claridge,  Brothers,  & 
Nicholls,  before  the  making  of  the  said  promise,  amounting  to  a  certain 
other  large  sum,  to  wit,  1135/.  3^.  3(/.,  had  also  elapsed;  which  two 
last-mentioned  sums  of  242/.  5^.  Id.  and  1135/.  3^.  3e/.,  amounted 
together  to  a  much  less  sum  than  the  said  sum  of  2000/.,  to  wit,  to  1377/. 
8s.  4(/. ;  yet  the  said  firm  of  Claridge,  Brothers,  &  Nicholls  had  not, 
although  they  were  afterwards,  to  wit,  on  the  1st  of  August,  1843, 
requested  so  to  do,  as  yet  paid  to  the  plaintiffs  the  last-mentioned  part 
of  the  said  moneys  so  paid,  laid  out,  and  expended  as  aforesaid,  after 
the  making  of  the  said  promise,  or  any  part  thereof,  or  the  said  price  of 
the  last-mentioned  part  of  the  goods  so  sold  and  delivered  as  aforesaid 
before  the  making  of  the  said  promise,  or  any  part  thereof,  but  had  wholly 
neglected  and  refused  so  to  do ;  of  all  which  prembes  the  defendant 
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afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice ;  yet  the 
•defendsmt  had  not  as  yet  accounted  to  the  plaintiffs,  or  paid  to  r»255 
the  plaintiffs,  the  last-mentioned  part  of  the  said  moneys  so  paid, 
laid  out,  and  expended  as  aforesaid  after  the  making  of  the  said  promise, 
or  any  part  thereof,  or  the  said  price  of  the  last-mentioned  part  of  the 
goods  so  sold  and  delivered  as  aforesaid  before  the  making  of  the  said 
promise,  or  any  part  thereof,  although  he  the  defendant  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  requested  by  the  plaintiffs  so 
to  do,  and  had  wholly  neglected  and  refused,  and  still  wholly  neglected 
and  refused,  so  to  do,  and  the  last-mentioned  part  of  the  said  moneys  so 
paid,  laid  out,  and  expended  as  aforesaid  after  the  making  of  the  said 
promise,  and  the  said  price  of  the  last-mentioned  part  of  the  goods  so 
sold  and  delivered  as  aforesaid  before  the  making  of  the  said  promise, 
still  remained  wholly  due  and  unpaid  to  the  plaintiffs. 

The  declaration  also  contained  a  count  upon  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit;  secondly,  to  the  first 
count,  that  the  several  credits  in  that  count  mentioned  were  not,  nor 
was  any  of  them,  at  the  time  of  the  making  of  the  promise  therein  alleged, 
unexpired,  in  manner  and  form  as  therein  alleged,  but,  on  the  contrary 
thereof,  had,  and  each  and  every  of  them  had  respectively,  before  then 
expired ;  thirdly,  to  the  first  count,  that  the  plaintifls  did  not,  after  the 
making  of  the  said  promise,  continue  such  dealings  as  aforesaid,  or  any 
dealings  whatever,  with  the  said  firm  of  Claridge,  Brothers,  &  NichoUs,  in 
manner  and  form  as  therein  alleged.  There  was  also  a  plea  of  firaud  and 
covin,  which,  however,  was  abandoned  at  the  trial. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  adjourned  sittings  in 
London,  after  Trinity  Term  last. 

The  facts  that  appeared  in  evidence  were  as  follow : — The  plaintiffs 
were  wine  importers,  trading  under  the  firm  of  Nathaniel  Johnston  &  Sons, 
at  Bordeaux,  Paris,  *and  London.  The  defendant  was  the  father  r«o5g 
of  Mr.  John  Nicholls,  of  the  firm  of  Claridge,  Brothers,  &  Nicholls 
in  the  declaration  mentioned,  who  carried  on  business  as  wine-merchants 
in  Pudding  Lane,  London.  The  plaintiffs,  who  had  had  dealings  with 
Claridge,  Brothers,  &  Nicholls,  firom  the  month  of  November,  1840,  on 
the  4th  of  April,  1842,  addressed  the  following  letter  to  the  defendant, 
then  at  Toulouse : — 

«  Sir, — Having  permission  fi-om  your  son,  Mr.  John  Nicholls,  to  address 
you,  we  take  the  liberty  of  troubling  you  with  a  few  lines,  being  about  to 
enter  into  a  transaction  with  the  highly  respectable  and  very  rising  firm 
of  Messrs.  Claridge,  Brothers,  &  Nicholls,  which  house  has  every  pros- 
pect of  commanding  that  position  in  the  wine-market  that  the  character 
of  the  young  men  engaged  in  it  deserves.  Before  terminating  the  pro- 
posed transaction,  which  is  of  considerable  amount,  it  would  be  satisfac- 
tory to  us  to  hear  from  you  yourself  that  it  is  your  intention  to  assist  your 
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son  to  suqh  an  extent  as  to  justify  Messrs.  Claridge,  Brothers,  &  Nicholls 
entering  into  an  engagement  requiring  additional  capital. 

(Signed)    ««  Nathaniel  Johnston  &  Sons." 

On  the  9th  of  April,  the  defendant  addressed  to  the  plaintiffs  the  fol- 
lowing letter  in  reply : — 

"  Gentlemen, — I  felt  highly  gratified  by  the  kind  terms  in  which  you 
express  yourselves  of  my  son  and  his  partners,  in  your  note  of  the  4th  of 
April.  I  am  persuaded  they  will  always  be  solicitous  to  merit  the  esteem 
and  confidence  of  your  eminently  respectable  house.  As  soon  as  I  arrive 
in  London,  (which  will  be  in  the  course  of  next  June,)  I  shall  enter  into 
arrangements  for  assisting  the  firm  of  Claridge  &  Co.  as  far  as  my  means 
will  enable  me.  (Signed)    Frank  Nicholls." 

On  the  23d  of  April,  1842,  the  plaintiffs  sold  to  Claridge,  Brothers,  & 
*2571  Nicholls  sixty-seven  hogsheads  *of  claret  at  a  credit  of  fifteen 
months :  upon  this  transaction  there  was  due  to  the  plaintiff  at 
the  time  of  bringing  the  action  a  balance  of  1135/.  3^.  3d,  On  the  I8th 
of  May,  1843,  Mr.  Judd,  one  of  the  plaintiffs,  wrote  to  the  defendant  as 
follows : — 

"  My  dear  sir, — I  had  the  pleasure  of  writing  to  you  last  year  at  Tou- 
louse, and  now  take  the  liberty  of  again  doing  so,  feeling  sure  that  you 
now  have  as  much  interest  in  the  well-being  of  that  respectable  firm, 
Messrs.  Claridge,  Brothers  &  Co.,  as  at  that  period.  Under  these  cir- 
cumstances I  venture  to  address  you,  as  I  wish  to  avoid  having  to  re- 
proach myself  hereafter  for  not  acting  as  I  consider  it  is  my  duty  both  as 
regards  them  and  my  partners.  The  nature  of  their  business  requires  a 
larger  capital  than  they  now  have  to  carry  it  on  with  advantage  to  them- 
selves ;  and  I  am  convinced  you  will  agree  with  me,  that  it  is  the  height 
of  imprudence  for  a  house  being  obliged,  in  order  to  attain  the  position 
it  is  seeking,  to  trade  considerably  beyond  its  capital,  which  I  consider 
to  be  the  case  with  the  firm  in  question. 

"Referring  to  your  note  of  the  9th  of  April,  1842,  in  which  you  state 
your  willingness  to  promote  their  prospects  in  the  best  way  you  can,  I 
am  induced  to  write  to  you  to  ask  you  if  you  have  any  objection  to  be- 
come security  for  them  to  the  extent  of  1500/.  or  2000/.,  as  I  am  willing 
to  assist  them  with  money  and  credit  in  addition  to  the  large  account 
now  open  between  us :  but,  as  the  vicissitudes  in  business  are  great,  I 
feel  bound  to  make  this  request,  in  consideration  of  my  partners,  though 
I  beg  you  to  understand  most  distinctly  that  my  confidence  in  them  is 
unshaken.  Your  son  and  his  friends  are  unconscious  of  my  having  writ- 
ten to  you ;  therefore  you  are  at  liberty  to  make  the  contents  of  this 
letter  known  to  them,  or  not,  as  you  may  deem  fit. 

(Signed)     «J.  P.  Judd." 

•2581        *'^^  *^^^  letter  the  defendant,  on  the  23d  of  May,  sent  the  fol- 
lowing reply : — 
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<«My  dear  sir, — ^I  have  to  apologize  for  delaying  to  answer  your  letter 
of  the  I8th ;  but  I  thought  it  right  to  avail  myself  of  your  permission  to 
communicate  the  contents  to  my  son,  who  also  wished  to  consult  his 
partners.  They  agree  in  thinking  that  it  is  unnecessary  for  me  to  enter 
into  any  security  at  present.  I  still  adhere  to  my  declaration  in  the  letter 
you  allude  to,  viz.  that  it  is  my  determination  to  support  the  firm  to  the 
utmost  of  my  power,  having,  as  you  justly  remark,  as  much  interest  in 
their  well  being  as  ever.  (Signed)    Frank  Nicholls." 

The  plaintiffs  having  declined  to  give  further  credit  to  Claridge,  Bro- 
thers, &  Nicholls,  without  security,  the  defendant,  on  the  30th  of  May, 
1843,  wrote  to  Mr.  Judd  as  follows : — 

«  My  dear  sir, — ^Having  communicated  with  my  son  and  his  partners, 
I  beg  to  inform  you  that  I  have  no  objection  to  become  security  for  the 
firm  of  Claridge,  Brothers,  &  Nicholls,  to  the  amount  of  2000/. 

(Signed)    Frank  Nicholls." 

On  the  same  30th  of  May,  the  plaintiffs  sold  to  Claridge,  Brothers,  & 
Nicholls,  another  parcel  of  wines,  to  the  amount  of  718/.,  at  a  credit  of 
twenty-seven  months  :  but,  finding  that  the  defendant's  letter  of  that  date 
did  not  amount  to  an  absolute  guarantee,  Mr.  Judd,  on  the  1st  of  June, 
wrote  to  him  as  follows : — 

"My  dear  sir, — I  am  in  receipt  of  your  esteemed  favour  of  the  30th 
ult.,  in  which  you  state  you  have  no  objection  to  become  security 
for  the  firm  of  Claridge,  Brothers,  &  Nicholls  to  the  amount  of  2000/. 
Now,  as  the  wording  of  this  would  render  your  kind  intentions  r^ogg 
•totally  unavailable,!  take  the  liberty  of  sending  you  a  profarmA 
letter,  which  I  feel  sure  you  will  not  object  to  address  to  Nathaniel  John»- 
ton  &  Sons.  (Signed)    J.  P.  Judd." 

Upon  receipt  of  this  letter,  the  defendant  copied  the  guarantee  which 
was  enclosed  in  it,  and  returned  it  signed  and  addressed  as  requested. 
The  guarantee  was  as  follows : — 

<<  June  1st,  1843. 
«  To  Messrs.  Nathaniel  Johnston  &  Sons,  6  Mark  Lane : 
**  « Gentlemen, — As  you  are  about  to  enter  upon  transactions  in  busi- 
ness with  Messrs.  Claridge,  Brothers,  &  Nicholls,  with  whom  you  have 
already  had  dealings,  in  the  courise  of  which  they  may  from  time  to  time 
become  largely  indebted  to  you ;  in  consideration  of  your  doing  so,  I 
hereby  agree  to  be  responsible  to  you  for,  and  ^arantee  to  you  the  pay- 
-ment  of,  any  sums  of  money  which  that  firm — whether  it  may  consist  of 
the  same  members  as  at  present  or  others — now  is  or  may  at  any  time  be 
bdebted  to  you,  so  that  I  am  not  called  upon  to  pay  more  than  the  sum 
0f  2000/.  (Signed)    Fbank  Nicholls." 

Claridge,  Brothers,  &  Nicholls,  before  the  date  of  the  guarantee,  be- 
dsides the  debt  due  fi-om  them  to  the  plaintiffs  for  wines,  were  largely 
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iadebted  to  them  for  cash  advanced,  and  for  payments  made  on  their 
account  for  duties.  The  only  sales  of  wine  made  to  them  subsequently 
to  the  date  of  the  guarantee  were,  one  of  14/.  on  the  14th  of  August,  and 
one  of  12/.  on  the  1st  of  September,  1843.  But  Claridge,  Brothers, 
&  Nicholls,  had  not  asked  for  further  credit  since  the  date  of  the 
guarantee. 

^2601  *^^  ^^  P^  ^^  ^^  defendant  it  was  insisted,  that  there  was 
^  no  consideration  for  the  defendant's  undertaking  apparent  on  the 
face  of  the-  instrument  declared  on,  so  far  as  concerned  the  antecedent 
debt,  and  that  there  was  a  variance  between  the  guarantee  and  the  decla- 
ration, the  latter  being  applicable  only  to  future  dealings  between  the 
plaintifis  and  the  firm  of  Claridge,  Brothers,  &  Nichollis,  and  the  former 
speaking  of  new  dealings,  and  also  the  continuance  of  the  old  ones.  It 
was  also  objected  that  there  had  been  no  such  continuance  of  the  deal- 
ings as  contemplated  by  the  guarantee,  and  consequently  that  the  con- 
dition upon  which  alone  the  defendant's  liability  was  to  attach,  had  not 
been  performed. 

This  latter  point  was  submitted  to  the  jury,  who  returned  a  verdict  for 
the  plaintiffs,  damages  1377/.  &.  4(/. ;  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  on  the  grounds  urged. 

Channellj  Serjt.,  (with  whom  was  Oglej)  in  Michaelmas  term  last 
obtained  a  rule  nisi  accordingly,  and  also  in  arrest  of  judgment  ;— 
Maule,  J.,  suggesting  that  the  point,  if  there  were  any  foundation 
for  it,  was  upon  the  record.  The  cases  of  Wood  v.  Benson^  2  Cr. 
&  J.  94,  and  Raikes  v.  Todd,  1  P.  &  D.  138,  8  Ad.  &  E.  846,  were 
cited. 

Sheej  Serjt.,  (with  whom  was  Pearson^)  now  showed  cause.  There  is 
no  pretence  for  this  motion.  The  declaration  describes  a  course  of  deal- 
ing between  the  plaintiffs  and  Claridge,  Brothers,  &  Nicholls  ;  and  goes 
on  to  allege,  that,  in  consideration  that  the  plaintiffs  would  continue  such 
dealings,  the  defendant  promised  to  be  answerable  for  any  debt  then  due, 
or  which  thereafter  might  become  due,  to  the  plaintiffs  from  Claridge, 
*2611  *Bfo^l^^^9  ^  Nicholls.  It  is  to  be  contended  on  the  part  of  the 
defendant  that  the  guarantee  contemplated,  not  the  continuance 
of  the  prior  course  of  dealing,  but  the  entering  into  new  transactions. 
The  real  meaning  of  the  contract,  however,  was,  that,  in  consideration 
that  the  plaintiffs  would  continue  the  old  course  of  dealing  by  entering 
into  new  transactions  ejusdem  generis^  the  defendant  promised  to  pay  any 
debt  contracted  by  the  firm  in  the  course  of  such  dealings.  [Cress- 
well,  J.  Suppose  the  plaintiffs  had  abandoned  the  wine  trade,  and 
entered  into  some  other — the  tobacco  trade,  for  instance — ^woold  the 
guarantee  have  applied  to  dealings  with  them  in  such  new  trade  ?]  Pro- 
bably not :  the  subsequent  dealings  must  be  dealings  of  the  same  de- 
scription as  the  old  ones.  In  Wood  v.  Benson,  2  Cr.  &  J.  94,  the  guaran- 
tee was  in  these  words :  <<  I  engage  to  pay  the  directors  of  the  Manchester 
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Gas  Works,  or  theit  collector,  for  all  the  gas  which  may  be  consumed  in 
the  minor  theatre,  and  by  the  lamps  outside  the  theatre,  during  the  time 
it  is  occupied  by  my  brother4n-]aw,  Mr.  N. ;  and  I  do  also  engage  to  pay 
for  all  arrears  which  may  be  now  due ;"  and  it  was  held,  that  the  agrefe- 
ment  was  void  as  to  the  arrears,  the  consideration  for  the  promise  to  pay 
the  bygone  debt  not  being  sufficiently  apparent  on  the  face  of  the  agree- 
ment, but  that  the  defendant  was  liable  for  the  amount  of  the  gas  subse- 
quently supplied,  under  a  count  for  goods  sold  and  delivered.  [Erle,  J. 
There  is  no  necessity  for  citing  authorities  to  show  that  the  consideration 
may  be  past  (a)  as  well  as  future  advances.  Maule,  J.  The  dealings 
here  are  sufficiently  defined  as  to  their  nature  and  quality :  but  the  ob- 
jection is,  the  want  of  a  precise  definition  of  quantity :  and  Ihe  ques- 
tion is,  whether  the  contract  provides  that  future  credit  shall  be  given 
*to  any  amount  at  all.]  The  case  of  Russell  v.  Moseley^  3  Bro.  [•262 
&  Bin^.  211,  6  J.  B.  Moore,  521,  was  open  to  the  same  remark ; 
there,  the  guarantee  was  as  foUows^:  <<  I  hereby  guarantee  the  present 
account  of  H.  N.  due  to  R.  T.  S.,  of  112/.  11^.  4{/.,  and  what  she  may 
contract  firom  this  date  to  the  30th  of  September  next:''  and  it  was  held 
that  the  consideration  was  sufficiently  disclosed.  In  Kennatoay  v.  7Ve- 
leavan^  5  M.  &  W.  498,  a  guarantee  was  given  in  the  following  terms : 
<«  I  hereby  gu£irantee  to  you  the  sum  of  250/.  in  case  Mr.  P.  should  make 
default  in  the  capacity  of  agent  and  traveller  to  you  ;"  and  it  was  held 
that  the  consideration  sufficiently  appeared  on  the  face  of  the  instrument. 
[Maule,  J.  There  the  guarantee  had  reference  to  the  future  employ- 
ment of  the  agent.]  That  is  not  the  necessary  or  the  natural  meaning  of 
the  instrument.  Pabke,  B.,  there  observed  :  <<  It  is  said,  and  truly,  that, 
in  the  present  case,  there  was^  no  binding  contract  on  the  plaintiffs,  and 
that,  notwithstanding  the  guarantee,  they  were  not  bound  to  employ 
Paddon.  But  a  great  number  of  the  cases  are  of  contracts  not  binding  on 
both  sides  at  the  time  when  made,  and  in  which  the  whole  duty  to  be 
performed  (&)  rests  with  one  of  the  contracting  parties.  A  guarantee  falls 
under  that  class ;  when  a  person  says,  <  In  case  you  choose  to  employ 
this  man  as  your  agent  for  a  week,  I  will  be  responsible  for  all  such  sums 
as  he  shall  receive  during  that  time  and  neglect  to  pay  over  to  you,'  the 
party  indemnified  is  not  therefore  bound  to  employ  the  person  designated 
by  the  guarantee ;  but  if  he  do  employ  him,  then  the  guarantee  attaches 
and  becomes  binding  on  the  party  who  gave  it.  It  is  therefore  no  ob- 
jection, in  the  present  case,  to  say,  that  the  plaintiffs  were  not  obliged 
to  take  Paddon  into  their  service  ;  they  mi^t  do  so  or  not,  as  they  pleased; 
but,  *having  once  done  so,  the  guarantee  attaches,  and  the  defendant  rvogo 
becomes  responsible  for  the  default."  In  Raikes  v.  Todd^  1  P.  & 
D.  138,  8  Ad.  &  E.  846,  the  consideration  for  guarantying  past  advances 

(a)  But,  to  make  past  advancei  to  A.  a  coDBideraftion  for  a  promiM  by  B.,  sach  adTances 
mnat  have  been  made  at  the  requut  of  B. 

(6)  t.  €.  the  only  act  which  there  is  a  binding  engagement  to  perform* 

VOL.  I.  22  P 
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was  not  apparent  on  the  fiace  of  the  instrument.  Here,  the  continuance 
of  the  dealings  was  ample  consideration ;  and  the  jury  have  expressly 
found  that  the  dealings  were  bond  fide  continued.  At  all  events,  assum- 
ing that  there  was  a  variance^  it  was  one  that  was  amendable.  The 
counsel  for  the  defendant  admitted  at  the  trial  that  it  was  so.  [Cress- 
well,  J.  You  did  not  ask  to  be  allowed  to  amend,  and  therefore  the 
court  cannot  help  you.]  The  learned  judge  was  not  distinctly  asked  to 
reserve  to  the  plaintiffs  leave  to  amend,  merely  because  the  point  was 
not  pressed  against  him.  [Maule,  J.  The  defendant's  counsel  seems 
to  have  assented  that  the  variance,  if  any,  was  amendable ;  and  no  more 
was  said.  I  should  infer  that  the  objection  had  been  given  up.]  The 
declaration  well  describes  the  contract;  and  there  is  no  ground  for 
arresting  the  judgment. 

ChannMy  Serjt.,  in  support  of  the  rule.  If  upon  the  face  of  the  con- 
tract as  proved  there  be  no  sufficient  consideration,  the  defendant  is  en^ 
titled  to  a  nonsuit,  or  to  a  verdict  on  non  assumpsit.  [Maule,  J.  Sup- 
pose a  declaration  states  a  promise,  without  consideration,  to  pay  the 
debt  of  a  third  person,  and  the  defendant  pleads  non  assumpsit  only, 
would  not  the  plaintiff,  on  proof  of  such  a  promise  as  alleged  in  the  de- 
claration, be  entitled  to  succeed  on  that  issue  ?]  Since  the  new  rules  it 
has  been  held,  that  the  statute  of  frauds  need  not  be  specially  pleaded, 
but  may  be  given  in  evidence  under  non  assumpsit.(a)  To  satisfy  the 
*2641  ^^^*^*®>  there  must  *be  a  memorandum  in  writing  showing  a  con- 
sideration as  well  as  a  promise ;  Wain  v.  WarlterSy  5  East,  10, 
1  J.  P.  Smith,  299  ;  Saunders  v.  Wakefield,  4  B.  &  Aid.  595.  The  de- 
fendant  is  entitled  to  contend  that  the  plaintiff  has  failed  to  prove  the 
issue  on  non  assumpsit  unless  he  shows  that  the  promise  was  made  on  a 
good  consideration.  The  guarantee  here  is  given  in  respect  of  a  by-gone 
debt,  and  of  a  liability  to  arise  out  of  future  dealings:  but  the  character 
and  extent  of  those  dealings  are  wholly  undefined.  Undoubtedly,  it  is 
not  necessary  that  the  consideration  for  the  defendant's  promise  should 
be  stated  in  distinct  terms  on  the  face  of  the  guarantee  :  it  is  enough  if 
it  appears  by  necessary  implication.  AH  the  cases  to  be  found  in  the 
books,  M«  cases  where  the  liability  of  the  party  was  to  arise  out  of  future 
transactions..  Such  were  the  cases  of  Stadt  v.  it//,  9  East,  348 ;  Kenna%oay 
V.  Tnkavan,  5  M.  &  W.  498 ;  Jarvis  v.  WiVdns,  7  M.  &  W.  410 ;  JVhir- 
heury  v.  ^fmgtrangy  6  Bingh.  201,  3  M.  &  P.  609.  In  the  last-cited  case 
the  guarantee  was-  as  follows : — <«  I  agree  to  be  security  to  yon  for  J.  C, 
late  in  the  emjrioy  of  J.  P.,  for  whatever  you  may  intrust  him  with  while 
in  your  employ,  to  the  amount  of  50/. ;"  and  it  was  held  that  the  con* 
sideration  sufficiently  appeared.  Tindal,  C.  J.,  there  said  :  <«  The  words 
are  all  prospective.  It  may  fairly  be  implied  that  Corcoran  had  left  one 
service,  and  that  the  guarantee  was  given  in  consideration  of  his  being 
taken  into  another."  In  Hawes  v.  Armsttong^  1  New  Cases,  761>  1  Scott,. 

(a)  See  I2atfo«  ▼.  ToeU;  1  P.  A;  B.  138»  8  Ad.  dc  E.  846.    Vide  tunen  6  M;  db  0. 64  (6). 
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061,  it  was  held  that  no  consideration  was  to  be  implied  from  an  under- 
taking  as  follows : — «  Enclosed  I  forward  you  the  bills  drawn  per  J.  T. 
A.  upon  and  accepted  by  L.  D., which  I  doubt  not  will  meet  due  honour; 
but,  in  default  thereof,  I  will  see  the  same  paid."  In  ♦delivering  r^ogg 
the  judgment  of  the  court,  Tindal,  C.  J.,  uses  language  that  is  '- 
peculiaily  applicable  to  this  case.  He  says  :  «  The  consideration  is  thus 
stated  in  the  declaration  in  the  present  case — <  that  the  plaintifls,  at  the 
request  of  the  defendant,  would  give  .time  for  the  payment  of  the  debt 
of  £60/.  then  due  from  J.  T.  Armstrong  &  Dell,  and  would  take,  accept, 
and  receive  by  way  of  security  fot  the  payment  of  the  same  the  several 
bills  of  exchange  set  out  in  the  declaration,  and  would  forbear  and  give 
time  to  the  said  J.  T.  Armstrong  &  Dell,  for  payment  of  the  said  debt 
or  sum  of  260/.,  until  the  said  bills  should  respectively  become  due  and 
payable  ;'  and  whe&er  this  consideration  sufficiently  appears  in  the  writ- 
ten memorandum,  is  the  point  in  dispute.  That  such  consideration  does 
not  appear  expressly  and  in  terms,  in  such  memorandum,  is  apparent  on 
the  bare  inspection  of  the  writing  itself.  It  is  not,  however,  necessary 
that  such  considera|ion  should  appear  in  express  Ufrms :  it  would  un- 
doubtedly be  sufficient  in  any  case  if  the  memorandum  were  so  framed, 
that  any  person  of  ordinary  capacity  must  infer  from  the  perusal  of  it 
that  such  and  no  other  was  the  consideration  upon  which  the  under- 
taking was  given.  Not  that  a  mere  conjecture,  however  plausible, 
that  the  consideration  stated  in  the  declaration  was  that  intended  by 
the  memorandum,  would  be  sufficient  to  satisfy  the  statute:  but 
there  must  be  a  well-grounded  inference  to  be  necessarily  collected 
from  the  terms  of  the  memorandum,  that  the  consideration  stated 
in  the  declaration,  and  no  other  than  such  consideration,  was  intended 
by  the  parties  to  be  the  ground  of  the  promise.  Now,  looking  at 
the  memorandum  in  this  case,  and  reading  it  as  persons  of  ordinary 
understanding  would  read  it,  we  cannot  come  to  the  conclusion  that 
giving  time  and  forbearance  to  sue  was  necessarily  the  consideration  for 
the  promise  of  the  defendant.  It  may  have  been  so,  *undoubt-  r*266 
edly ;  and  most  probably  it  was ;  but  the  consideration  may  also 
have  been,  for  any  thing  to  the  contrary  to  be  collected  from  the  written 
agreement,  an  engagement  on  the  part  of  the  plaintiffs  to  extend  their 
credit  to  Armstrong  &  Dell ;  or  an  engagement  by  the  plaintiffs  to  dis- 
count these  bills  for  Armstrong  &  Dell ;  for  there  is  nothing  whatever  in 
the  letter  itself  that  necessarily  connects  the  undertaking  of  the  defendant 
with  the  consideration  of  forbearance ;  no  expression  to  denote  that  the 
bills  are  delivered  in  satisfaction  of  or  as  a  security  for  the  debt  then  due 
from  Armstrong  &  Dell  to  the  plaintifis  ;  not  even  any  mention  that  any 
debt  was  due  to  him.  Undoubtedly,  it  is  extren^ely  probable,  from  the 
amount  of  the  debt  due  from  Armstrong  &  Dell  agreeing  exactly  with  the 
amount  of  the  bills  enclosed  in  the  letter,  that  such  bills  were  sent  as  a 
security  for  the  debt  then  due,  and  if  so,  that  the  forbearance  for  the  time 
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the  bills  had  to  run  must  have  formed  the  ground  for  the  promise  of  the 
defendant ;  but  there  is  no  written  evidence  to  show  that  siich  was  the 
case ;  and,  after  proof  of  the  existence  of  such  debt  by  parol  evidence, 
(which  might  be  admitted,)  the  great  link  in  the  chain  of  the  evidence 
would  still  be  wanting,  and  there  would  be  nothing  but  parol  evidence 
to  supply  it,  viz.,  that  the  forbearance  of  suing  for  that  debt  was  the  con- 
sideration for  the  particular  promise.'^  There  is  another  class  of  cases 
pointing  both  to  past  and  future  liability.  To  this  class  belong  Russell 
Y.  Moseley,  3  Bro.  &  Bingh.  21 1, 6  J.  B.  Moore,  521,  and  Wood  v.  Benson^ 
2  Cr.  &.  J.  94.  In  the  latter  the  guarantee  was  held  bad  so  hr  as  it  re- 
lated to  the  by-gone  supply ;  and  it  was  only  upon  the  count  for  goods 
sold  and  delivered  that  the  plaintiff  was  held  entitled  to  recover ;  thus 
•2671  ^^**^^g  ^^  defendant  as  primarily  liable  in  respect  of  the  •sub- 
••  sequent  supply.  Rmkes  v.  Toddy  1  P.  &  D.  138,  8  Ad.  &  E. 
846,  is  an  authority  for  the  defendant.  [Cresswell,  J.  That  case  went 
upon  a  different  ground.  I  should  rather  infer  that  the  past  debt  might 
be  a  good  consideration,  provided  it  distinctly  appeared  on  the  face  of 
the  instrument  to  be  the  consideration  intended.  In  the  uncertainty  of 
consideration  the  plaintiff  cannot  recover.]  Lord  Denman  in  that  case 
says :  <«  There  is  certainly  no  necessity  that  the  consideration  should  be 
co-extensive  with  the  promise ;  but  the  real  consideration,  whatever  it 
is,  must  be  set  out  on  the  record.  ^  I  entirely  agree  in  the  rule  of  construction 
recently  laid  down  by  Tindal,  C.  J.,(a)  and  my  brother  Patteson  ;(i)  and, 
on  reading  this  guarantee  with  reference  to  that  rule,  I  must  confess 
myself  unable  to  say  what  it  was  that  induced  the  defendant  to  guarantee 
payment  of  the  past  advances.  I  should  form  a  conjecture  that  both  for- 
bearance to  sue  for  the  past  debt,  and  the  making  of  further  advances, 
constituted  the  consideration.  That,  however,  is  conjecture  only  ;  and 
the  declaration  alleges  a  different  consideration,  namely,  the  further  ad- 
vances only.  I  think,  therefore,  the  real  consideration  is  not  set  out  in 
the  declaration^  and  the  great  uncertainty  in  which  it  is  left  entitles  the 
defendant  to  have  the  rule  made  absolute."  Supposing  the  consideration 
here  sufficient  to  cover  the  by-gone  transactions,  it  is  clear  that  the  plain- 
tiffs, by  giving  credit  to  Claridge,  Brothers,  &  Nicholls,  for  a  very  small 
amount  of  money  or  goods,  would  have  so  far  performed  the  condition 
as  to  let  in  their  right  under  this  guarantee  to  cdl  upon  the  defendant  to 
pay  the  whole  debt  previously  existing.  [Maule,  J.  Provided  the  subse- 
♦2681  V^^^^  dealings  were  of  the  particular  class  spoken  of.]  Upon  •the 
whole,  it  is  submitted  that  there  is  a  clear  variance  between  the 
guarantee  and  the  statement  of  it  in  the  declaration,  inasmuch  as  the 
declaration  makes  the  guarantee  relate  to  a  continuance  of  the  prior  and 
particular  dealings ;  and  there  is  a  positive  allegation  that  there  had 
been  dealings  of  the  three  descriptions  mentioned,  resulting  in  a  debt 

(a)  Hawes  v.  Jmutrong,  I  New  Cases,  761,  1  Scott,  661. 
(6)  Jama  ▼.  WiUiams,  5  B.  dc  Ad.  1109. 
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not  then  payable ;  thus  giving  to  the  guarantee  a  consideration  difierent 
from  that  which  is  its  true  construction. 

Maule,  J.(a)  This  is  a  rule  calling  upon  the  plaintifis  to  show  cause 
why  the  judgment  should  not  be  arrested,  or  why  the  verdict  found  for 
them  at  the  trial  should  not  be  set  aside,  and  a  nonsuit  entered. 

The  judgment  is  sought  to  be  arrested  on  the  ground  that  the  declara- 
tion discloses  no  sufficient  consideration  for  the  defendant's  promise. 
Now,  the  consideration  and  the  promise  are  thus  stated — after  an  allega- 
tion of  certain  dealings  which  the  plaintifis  had  had  with  the  firm  of  Cla- 
ridge,  Brothers,  &  Nicholls — «in  consideration  that  the  plaintiffs  would 
continue  such  dealings  as  aforesaid  with  the  said  firm  of  Claridge,  Bro* 
thers,  &  Nicholls,  he,  the  defendant,  promised  the  plaintiffs  to  be 
jesponsible  to  the  plaintifis  for,  and  to  guarantee  to  the  plaintiffs  the 
payment  of,  any  sums  of  money  which  the  said  firm  of  Claridge,  Brothers, 
&  Nicholls,  then  were  or  at  any  time  thereafter  might  be  indebted  to  the 
plaintifis  in  the  course  of  such  dealings  as  aforesaid."  That  amounts  in 
substance  to  this, — that,  in  consideration  that  the  plaintifis  would  do 
something  in  jvhiro^  the  defendant  promised  in  like  manner  to  do  some- 
thing in  future,  I  think  the  declaration  discloses  a  sufficient  considera- 
tion for  the  promise,  and  that  the  case  stands  clear  of  the  objection  that 
has  been  urged  in  arrest  of  judgment. 

•Then,  as  to  the  alleged  variance.  This  action  is  fi)unded  r«269 
upon  a  mercantile  contract,  which  refers  to  a  state  of  circum-  ^ 
stances  existing  at  the  time  between  the  plaintiffs  and  Claridge,  Brothers, 
&  Nicholls,  and  must  therefore  be  construed  with  reference  to  the  exist- 
ing circumstances  of  the  parties  between  whom  and  on  whose  account  it 
is  made.  Mercantile  contracts  like  these  are  more  peculiarly  susceptible 
of  explanation  by  such  references.  The  declaration  alleges  tiie  existence 
of  prior  dealings,  of  three  descriptions,  between  the  plaintiffs  and  the  firm 
of  Claridge,  Brothers,  &  Nicholls,  viz.,  loans  of  money  to  them,  pay- 
ments of  money  on  their  account,  and  sales  of  goods  to  them  on  credits 
not  expired  at  the  time  of  the  contract.  It  then  goes  on  to  state,  that 
<<in  consideration  that  the  plaintiffs  would  continue  such  dealings  as 
aforesaid  with  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  he,  the 
defendant,  promised  the  plaintiffs  to  be  responsible  to  the  plaintiffs  for, 
and  to  guarantee  to  the  plaintiffs  the  payment  of,  any  sums  of  money  in 
which  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  then  were,  or  at 
any  time  thereafter  might  be,  indebted  to  the  plaintiffs  in  the  course  of 
such  dealings  as  aforesaid  ;  that  is  to  say,  as  well  in  respect  of  the  said 
sums  of  money  so  lent  and  advanced  on  credit  as  aforesaid,  and  of  the 
said  sums  of  money  so  paid,  laid  out,  and  expended  on  credit  as  afore- 
said, and  of  the  said  goods  so  sold  and  delivered  on  credit  as  aforesaid, 
and  which  respective  credits  were  wholly  unexpired  as  aforesaid  at  the 
time  of  the  making  of  the  said  promise  of  the  defendant^  as  also  in  respect 

(a)  Tindal,  C.  J.,  was  abeenU 
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of  such  dealings  so  to  be  continued  as  aforesaidy  so  that  the  defendant 
should  not  be  called  on  to  pay  more  than  the  sum  of  2000/.^'  The  de- 
claration then  avers  a  continuance  of  such  dealings,  and  a  debt  resulting 
to  the  plaintiffs.  The  defendant  has  pleaded  non  assumpsit,  which 
admits  the  preliminary  matters  alleged  in  the  declaration.  Now, 
•2701  *^^  letter  which  was  given  in  evidence  to  support  this  declara- 
•*  tion  is  as  follows : — «  As  you  (the  plaintiffs)  are  about  to  enter 
upon  transactions  in  business  with  Messrs.  Claridge,  Brothers,  & 
Nicholls,  with  whom  you  have  already  had  dealings,  in  the  course  of 
which  they  may,  from  time  to  time,  become  largely  indebted  to  you ;  in 
consideration  of  your  doing  so,  I  hereby  agree  to  be  responsible  to  you 
for,  and  guarantee  to  you,  the  payments  of  any  sums  of  money  which  that 
firm  now  is  or  may  at  any  time  be  indebted  to  you,  so  that  I  am  not 
called  upon  to  pay  more  than  the  sum  of  2000/."  Taking  that  in  con- 
nection with  the  admitted  fact  that  the  plaintiffs  had  already  had  prior 
transactions  in  business  with  the  firm  alluded  to,  upon  which  a  large  debt 
was  then  in  course  of  becoming  due  from  them,  I  should  understand  the 
guarantee  to  contemplate  a  continuance  of  dealings  such  as  had  already 
taken  place ;  and,  if  so,  the  allegation  in  the  declaration  and  the  instru- 
ment produced  in  support  of  it  are  identical,  and  there  is  consequently  . 
no  foundation  for  this  branch  of  the  rule.  Taking  this  view  of  the  case, 
I  think  it  unnecessary  to  inquire  how  far  the  somewhat  subtle  argument 
of  my  brother  Cfiannell  may  be  well  founded. 

Cresswell,  J.    I  am  also  of  opinion  that  this  rule  must  be  discharged. 

It  has  been  contended  that  the  defendant  is  entitled  to  a  nonsuit,  or  to 
have  a  verdict  entered  for  him  on  the  issue  upon  non  assumpsit,  on-  two 
grounds ;  first,  that  there  was  no  binding  promise  on  the  part  of  the  de- 
fendant ;  secondly,  that,  at  all  events,  he  did  not  promise  in  the  manner 
alleged  in  the  declaration :  in  short,  that  there  is  a  fatal  variance  between 
the  allegation  and  the  proof. 

Is  this  a  binding  guarantee  ?  It  refers  to  prior  dealings  which  had 
•271 1  ^^^^^  place  between  the  plaintiffs  *and  Claridge,  Brothers,  & 
^  Nicholls,  and  speaks  of  their  being  about  to  enter  upon  further 
transactions  with  the  latter.  It  i^  fair  to  assume,  therefore,  that  this 
means  transactions  of  the  same  character  as  those  already  had.  'the 
guarantee  then  goes  on  to  suggest,  that,  in  the  course  of  such  dealings, 
the  firm  alluded  to  may  become  largely  indebted  to  the  plaintifis :  and, 
in  consideration  of  the  plaintiffs  entering  upon  transactions  in  business 
with  Claridge,  Brothers,  &  Nicholls,  that  is,  continuing  to  have  deal- 
ings with  them  as  they  had  theretofore  had,  the  defendant  agrees  to  be 
responsible  to  the  plaintiffs  for  the  payment  of  any  sums  of  money  in 
which  the  firm  then  was  or  at  any  timte  thereafter  might  become,  indebted 
to  them  not  exceeding  2000/.  That  discloses  a  sufficient  consideration 
for  the  defendant's  promise ;  it  is  not  necessary  that  the  consideration 
should  correspond  in  value  with  the  undertaking  of  the  defendant. 
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Then  is  there  any  variance  ?  The  declaration  is  a  mere  expansion  or 
explanation  of  the  contract.  If  I  am  right  in  assuming  that  the  future 
dealings  to  which  the  guarantee  points,  mean  dealings  of  the  same  cha- 
racter as  those  which  the  parties  had  already  had,  the  question  is  free 
from  difficulty.  The  declaration,  after  stating  the  nature  of  the  prior 
dealings,  and  setting  out  the  guarantee,  alleges  that  the  plaintiffs,  con- 
fiding in  the  defendant's  promise,  did  continue  such  dealings  as  aforesaid 
with  the  said  firm  of  Claridge,  Brothers,  &  Co. ;  and  there  is  a  plea  that 
the  plaintiffs  did  not  continue  such  dealings  as  aforesaid  with  the  firm. 
Upon  the  evidence  it  appeared  that  there  had  been  subsequent  transac- 
tions between*  the  pkintiffs  and  Claridge,  Brothers,  &  NichoUs,  of  the 
same  character  and  description  as  those  which  had  taken  place  between 
them  prior  to  the  making  of  the  guarantee :  a  large  sum  of  money  was 
paid  by  the  plaintifis  for  duties,  and  goods  were  supplied  to  the  firm, 
such  as  they  required,  and  all  that  they  asked  for.  I  ^therefore  r*Q<jn 
tkink  that  there  was  a  legal  and  binding  promise,  and  one  that 
supported  the  declaration.  I  also  agree  with  my  brother  M aitle  that 
there  is  no  ground  for  arresting  the  judgment. 

Erle,  J.     I  also  am  of  opinion  that  this  rule  should  be  discharged. 

The  written  agreement  that  was  produced  in  proof  required  some  parol 
evidence  to  show  its  application :  and  it  might  properly  be  explained  by 
showing  the  nature  and  character  of  the  dealings  prior  and  subsequent  to 
i  :  and  I  think  the  evidence  given  was  quite  consistent  with  the  guarantee 
itself,  and  with  the  expansion  of  it  in  the  declaration. 

The  question  then  remains,  whether  there  is  a  sufficient  consideration  ^ 
for  the  defendant's  promise,  express  or  necessarily  to  be  implied,  upon 
the  face  of  the  instrument.  It  is  contended  that  there  is  not,  inasmuch 
as  the  promise  extends  to  past,  as  well  as  to  future,  debtsl  The  argu- 
ment, however,  goes  to  show,  not  the  absence  of  a  consideration,  but 
rather  its  inadequacy.  But  that  is  not  a  question  for  us  ;  we  have  nothing 
to  do  with  the  prudence  or  imprudence  of  the  bargain.  Messrs.  Claridge, 
Brothers,  &  NichoUs,  may  have  been  merchants  in  high  credit,  to  whom 
a  continuance  of  their  transactions  with  the  plaintiffs'  house  might  be  of 
the  greatest  possible  importance.  The  vmtten  guarantee,  explained  as 
it  is  in  the  declaration  and  by  the  parol  evidence,  shows  an  ample  con- 
sideration for  the  defendant'^  promise. 

I  also  think  the  declaration  sufficient.  Rule  discharged. 


•WOOD  «.  WEDGEWOOD.    Jan.  28.  ['aTS 

In  a deokratioD  in  txuptm  quan ddutum  fregix,  th«  fiztt  oount  GhirgM  a  tntpaflB  in  <«a  oer- 
tain  close  called  the  Obnrch  Meadow,  and  a  certain  other  doie  called  the  Garden."  The  lecond 
charges  a  treapasain  the  same  clo6e«,  <<in  other  parts  thereof."  The  defendant  pleads  a 
pabKc  right  of  way  over  the  closes  in  the  declaration  mentioned.  Upon  proof  of  one  pnUie 
ri^  of  way  amt  these  two  ck)6Ss,.the  delindant  is  entiUed  to  the  Teidict  opoo  an  f 
tiga  on  tile  right  of  way  jdeaded. 


27S  Wood  v.  Wedgewood.  H.  T.  1845. 

Tkespass  quare  clausum  /regit.  The  first  count  of  the  declaration 
stated  that  the  defendant,  on  the  9th  of  April,  1844,  and  on  divers  other 
days  and  times,  &c.,  with  force  and  arms  broke  and  entered  the  closes 
of  the  plaintiff,  situate  in  the  parish  of  Burslem,  in  the  county  of  Stafford, 
that  is  to  say,  a  certain  close  called  the  Church  Meadow,  and  a  certain 
other  close  called  the  Garden ;  and  then  broke  down,  prostrated,  &c., 
divers  posts,  rails,  &c.,  then  standing  and  bebg  in  and  upon  the  said 
closes  respectively,  and  being  part  of  the  fences  and  enclosures  thereof, 
and  then  also  broke  down,  prostrated,  &c.,  divers,  to  wit,  twenty  perches 
of  the  hedges  and  fences  of  the  plaintiff  of  and  belonging  to  the  said 
closes  respectively,  &c. ;  and  then  also  dug  up  and  subverted  the  soil  of 
the  said  closes  respectively,  and  with  feet  in  walking  trod  down,  &c., 
the  grass  and  herbage,  &c. 

The  second  count  stated  that  the  defendant,  on  the  23d  of  April,  1844, 
and  on  divers  other  days  and  times,  &c.,  with  force  and  arms  broke  and 
entered  the  said  closes  of  the  plaintiff  m  other  parts  thereof^  and  then 
broke  down,  prostrated,  &c.  &c. 

The  defendant  pleaded,  that,  before  and  at  the  several  times  when,  &c.  in 
the  declaration  mentioned,  there  was,  and  of  right  ought  to  have  been, 
a  certain  common  and  public  highway  into,  through,  over,  and  along  the 
said  closes  in  the  declaration  mentioned  in  which,  &c.^  for  all  the  liege 
subjects  of  the  Queen  to  go,  return,  pass,  and  re-pass  on  foot,  at  all 
*2741  ^^^^9  ^^*'  ^^^  justified  the  ^trespass  in  the  declaration  as  com- 
•*     mitted  in  assertion  of  such  right  of  way.    - 

The  plaintiff  replied,  that  there  was  not,  nor  ought  there  of  right  to 
have  been,  at  the  said  several  times  when,  &c.,  or  either  of  them,  a  com- 
mon or  public  highway  into,  through,  over,  and  along  the  said  closes  in 
which,  &c.,  in  the  declaration  mentioned,  modo  etjhrmd :  and  he  new- 
assigned,  that  he  had  issued  his  writ  and  declared  against  the  defendant, 
not  only  for  the  trespasses  in  that  plea  mentioned  and  therein  attempted 
to  be  justified,  but  also  for  that  the  defendant,  on  the  said  several  days 
and  times  in  the  Jirst  count  of  the  declaration  mentioned,  with  force  and 
arms,  &c.,  broke  and  entered  the  said  closes  in  which,  &c.  in  the  said 
first  count  mentioned,  and  then  broke  down,  prostrated,  &c.,  the  said 
posts,  rails,  &rC.  in  the  declaration  mentioned,  and  then  dug  up  and  sub- 
verted the  said  earth  and  soil  of  the  last-mentioned  closes,  and  wirh  feet 
in  walking  trod  down,  trampled  upon,  and  consumed  the  grass  and  herb- 
age thereof,  as  in  the  said  first  count  was  mentioned ;  and  also  for  that 
the  defendant,  on  the  said  several  days  and  times  in  the  second  count  of 
the  declaration  mentioned,  with  force  and  arms  broke  and  entered  the 
said  closes  of  the  plaintiff  in  the  said  other  parts  thereof,  as  in  the  said 
second  count  mentioned,  and  then  broke  down,  prostrated,  damaged, 
and  destroyed  the  posts,  rails,  &c.,  in  manner  and  form  as  in  the  said 
second  count  was  alleged,  on  other  and  different  occasions,  and  for  other 
and  different  purposes  than  the  occasions  and  purposes  in  the  plea  men- 
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tioned,  and  in  other  and  different  parts  of  the  said  closes  respectively, 
out  of  the  said  supposed  way  in  that  plea  mentioned,  modo  d  Jbrmd ; 
Terification,  and  prayer  of  judgment  for  damages  in  respect  of  the  tres- 
passes newly  assigned. 

The  defendant  joined  issue  on  the  replication,  and  paid  into  court  405. 
in  respect  of  the  trespasses  so  *new]y  assigned,  which  the  plaintiff  r»275 
accepted  in  satisfaction.  ^ 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  Staffordshire 
assizes.  The  evidence  was  conflicting ;  but  the  jury  affirmed  the  exist- 
ence of  a  public  right  of  way  over  the  closes  in  question,  whereupon  it 
was  insisted,  on  the  part  of  the  plaintiff,  that,  by  the  course  of  the  plead- 
ings, the  defendant  had  bound  himself  to  prove  two  separate  and  distinct 
rights  of  way  over  both  the  closes  mentioned  in  the  declaration,  whereas 
the  jury  had  only  found  one,  and  that  consequently  the  plaintiff  was  en- 
titled to  the  verdict.  His  lordship,  being  of  this  opinion,  directed  a 
verdict  to  be  entered  for  the  plaintiff,  reserving  to  the  defendant  leave  to 
move  to  enter  it  the  other  way. 

Shee^  Seijt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi. 
Wdber  v.  Sparhes^  10  M.  &  W.  486,  was  referred  to. 

Tblfourdy  Seijt.,  (with  whom  was  Sir  T.  WUdey  Seijt.,)  showed  cause. 
The  declaration  contained  two  counts  charging  two  distinct  trespasses ; 
and  the  defendant  having  pleaded  only  one  right*  of  way,  one  count  is 
left  wholly  unanswered.  InEllUon  v.  Isles^  1 1  Ad.  &  £.  665,  3  P.  &  D.  391, 
to  a  declaration  in  trespass  quare  clausumfregUy  the  defendant  pleaded  a 
right  of  way  over  the  close  in  which,  &c. ;  the  plaintiff  new-assigned 
extra  the  way  in  the  plea  mentumedj  to  which  the  defendant  pleaded  that 
the  plaintiff  obstructed  the  loay  in  the  plea  mentioned ^  wherefore  the  defend- 
ant deviated;  the  plaintiff  replied  deinjurid:  and  it  was  held,  that  on 
tills  record  the  plaintiff  was  entitled  to  apply  the  evidence  to  a  way  across 
the  close  *which  he  admitted,  and  which  had  not  been  obstructed ;  r*275 
and  that  the  defendant  could  not  prove  his  case  by  showing  that 
another  vray  which  he  claimed  across  the  close,  which  was  disputed  by 
the  plaintiff,  had  been  obstructed — upon  the  principle,  that,  wherever  the 
precise  locality  becomes  material  to  the  defence,  it  lies  upon  the  defend- 
ant to  fix  it.(a)  [Maule,  J.  In  that  case  the  defendant  failed  in  proof 
of  all  the  matters  put  in  issue  by  de  mjuriA'  Here,  the  defendant  by  his 
plea  answers  the  whole  :  all  the  trespasses  were  committed  in  the  exer- 
cise of  the  right  of  way  pleaded.  The  declaration  charges  that  the  de- 
fendant trespassed  in  a  certain  close  called  the  Church  Meadow,  and  in 
another  close  called  the  Garden :  the  defendant  pleads  that  there  is  a 
public  right  of  way  over  the  closes  in  the  declaration  mentioned,  and  that 
he  committed  the  alleged  trespasses  in  the  assertion  of  that  right.  How« 
ever  separate  the  counts  may  be,  the  defendant  may  justify  the  whole. 

(a)  See  1  Wnu.  Saaod.  81 1,  n.  (3),  to  Lawi  r.King.woA  8  Wme.  Seimd.  6  b,  n.  (8).  to 
MOor  T.  Waiher. 

VOL.  I.  '  23 
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T1NDAI.9  C.  J.  The  question  is,  whether  alleging  a  trespass  in  a  close, 
and  in  other  parts  thereqfy  is  the  same  as  alleging  distinct  trespasses  in 
difierent  closes.  Maule,  J.  The  only  issue  on  these  pleadings  was, 
whether  or  not  there  was  a  public  footway  over  the  closes  mentioned  in 
the  declaration.  The  jury  have  found  that  there  was,  and  consequently 
the  verdict  ought  to  have  been  entered  for  the  defendant.] 

Shee^  Seijt,  contrdj  was  stopped  by  the  court. 

TiKDAL,  C.  J.  Upon  further  consideration,  it  appears  to  me  that  the 
defendant  is  entitled  to  the  verdict.  The  second  count,  which  states 
that  the  defendant,  on,  &c.,  and  on  other  days  and  times,  &c.,  broke  and 
*2771  ^^^^'^^  ^  ^^  closes  of  the  plaintiff  in  other  parts  thereof ^  is  *alto- 
*'  gether  idle,  and  carries  the  complaint  no  further  than .  the  first 
count.  If,  indeed,  the  second  count  had  alleged  a  trespass  in  a  close  by 
a  particular  name  or  description,(a)  the  case  might  have  been  different ; 
for,  then  it  might  virtually  have  been  considered  as  a  distinct  act  of  tres- 
pass firom  the  trespasses  charged  in  the  first  count :  but,  as  it  merely 
alleges  trespasses  m  other  parts  of  the  same  closes^  it  charges  no  more  than 
is  already  disposed  of  on  the  new-assignment. 

Maule,  J.  The  plaintiff  complains  that  die  defendant,  on  a  certain 
day,  and  on  divers  other  days,  committed  trespasses  in  a  close  called  the 
CSiurch  Meadow,  and  in  a  certain  other  close  called  the  Garden ;  and 
also  that  the  defendant,  on  a  certain  (^er  day,  and  on  divers  other  days, 
committed  trespasses  in  other  parts  of  the  same  closes.  To  this  the  defend- 
ant pleads  that  there  is  a  public  right  of  footway  over  the  closes  in  the 
declaration  mentioned,  and  that  he  committed  the  trespasses  charged  in 
the  declaration  in  assertion  of  such  right  of  way.  To  this  plea  the  plain- 
tiff replies  Aat  there  is  no  right  of  public  footway  over  the  closes  in 
which,  &c.,  and  new-assigns  that  the  defendant  committed  the  alleged 
trespasses  out  of  the  way  alleged  in  the  plea.  The  defendant  pays  into 
court  40^.  to  cover  the  trespasses  newly  assigned.  The  only  question 
therefore  is,  whether  or  not  there  was  a  right  of  pubKc  footway  over  the 
closes  called  the  Church  Meadow  and  the  Crarden  ;  the  jury  have  found 
that  there  was :  the  defendant  therefore  is  clearly  entitled  to  the  verdict. 

The  rest  of  the  court  concurring.  Rule  absolute. 

(a)  If  the  noond  coant  had  ■tatad  a  treapaaa  oommiUed  in  m  doae  not  mentioned  in  the  fint 
oonnt,  the  qoeition  would  have  been  wbother  the  evidoQoo  abowred  the  exiatenoe  of  a  waj  cnttt 
that  doae  ilaOi 


♦278]  ♦CUTHBERT  t;.  DOBBIN  and  (X)LE.    Jan.  28. 

The  defeaaanee  of  ft  wanaat  of  attorney  contained  an  agreement  that  no  execution  or  cvinitieM 
ihould  be  ianied  upon  the  judgment  entered  up  thereon  until  default  in  the  payment  of  an 
annuity ;  but  that,  in  caae  of  de&ult,  it  should  be  lawful  for  the  grantee,  his  executors,  dec, 
to  sue  out  execution  or  execuHont  thereon — not  saying,  <«  frnm  time  to  time  :*'  the  dcfeaaanoe 
also  contained  a  proviso  for  entering  satisfaction  after  the  deceaae  of  the  grantor,  and  fnll 
payment  of  the  annnity  up  to  the  day  of  his  deceaae  >^Hddf  that  the  guarantee  waa  not  re- 
strained by  this  defeaaancc  from  issuing  wectBtive  exocutiona  for  arreara. 
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On  the  26th  of  February,  1836,  the  defendant  Dobbin  granted  to  the 
plaintiff  an  annuity  of  27f.  3*,  for  the  life  of  the  grantor,  to  secure  which 
the  two  defendants  joined  in  a  warrant  of  attorney  to  confess  a  judgment 
for  400/.  and  costs,  with  a  defeasance  stating  such  warrant  of  attorney  to 
be  a  collateral  security  for  the  due  payment  of  the  annuity,  and  that «  no 
execution  or  executions  should  be  issued  upon  the  said  judgment  until  some 
payment  or  portion  of  the  said  annuity  should  be  in  arrear,  and  unpaid 
for  the  space  of  twenty-one  days  after  the  time  appointed  for  payment 
thereof  in  the  grant ;  but  that,  if  any  such  default  should  be  made,  then 
it  should  be  lawful  to  and  for  the  grantee^  his  executors,  administrators, 
and  assigns,  to  sue  out  execution  or  executions  upon  or  by  virtue  of  the 
said  judgment  as  aforesaid,  as  he  or  they  should  think  fit,  for  the  reco- 
very of  the  arrears  of  the  said  annuity,  and  all  costs,  charges,  and  ex- 
penses occasioned  by  the  non-payment  thereof."  The  defeasance  also 
contained  a  proviso,  that,  "  after  the  decease  of  the  grantor,  and  fuD 
payment  to  the  grantee,  his  executors,  administrators,  and  assigns,  of 
the  said  annuity,  and  all  arrears  thereof  up  to  the  day  of  his  decease,  and 
all  such  costs,  charges,  and  expenses  as  aforesaid,  the  grantee,  his  exe- 
cutors, administrators,  or  assigns,  should,  at  the  request,  costs,  and 
charges  of  the  grantee  and  his  surety,  their  heirs,  executors,  or  adminis- 
trators, or  any  of  them,  acknowledge  satisfaction  *upon  the  record  rvoTQ 
of  the  said  judgment  in  due  form  of  law,"  &c.  '- 

On  the  16th  of  March  last,  the  defendant  Cole  was  taken  in  execution 
under  a  judgment  entered  up  on  this  warrant  of  attorney  for  400/.,  en- 
dorsed jto  levy  14/.  12s.  6(/.,  being  half  a  year's  annuity,  and  costs.  On 
the  18th  he  paid  the  amount,  and  was  discharged. 

Channelly  Serjt.,  upon  affidavit  of  the  above  facts,  now  i^ored,  on  be^ 
half  of  Cole,  the  surety,  to  enter  satisfaction  on  the  roll  and  in  the  mas- 
ters' book.  He  submitted,  that,  the  surety  having  been  once  taken  in 
execution  and  discharged,  he  could  not  be  taken  again,  inasmuch  as  the 
defeasance  did  not  provide  for  repeated  executions.  [Cresswell,  J. 
Not  in  the  usual  terms :  but  it  speaks  of  execution  or  executions.]  These 
words  would  be  satisfied  by  execution  hyfi.fa.  or  ca.  sa.y  or  by  separate 
executions  against  the  principal  and  the  surety.(a)  If  it  had  been  so  in- 
tended, the  defeazance  would  have  provided  for  the  issuing  of  execution 
ftom  time  to  time. 

TiNDAL,  C.  J.  This  motion  is  against  the  obvious  intention  and  the 
honesty  of  the  transaction.  I  think  the  words  of  the  defeazance  are 
clearly  sufficient  to  justify  repeated  executions  as  often  as  occasion  may 
arise. 

Cresswell,  J.  I  cannot  entertain  a  doubt  in  this  case :  and  I  think 
the  view  taken  by  the  court  is  strengthened  by  the  proviso  for  entering 
satisfaction. 

The  rest  of  the  court  concurring,  Channell  took  nothing. 

(a)  The  jadgmeiil  being  joint,  tbe  execution  or  ezeentions  moit  be  joioL 
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In  awumpait  on  a  memorandum  of  charter,  the  declaration  contained  a  special  count,  and  alao 
an  xnd/ebitalu9  count  for  demurrage.  The  juiy  having  found  for  the  plaintiffii  with  170/.  d»- 
magea,  the  plainti&,  after  repeated  diacuaaiona  before  the  judge  who  tried  the  cauae,  elected 

.  to  enter  up  the  verdict  on  the  first  count  The  defendant  brought  a  writ  of  error,  and  the 
court  of  Exchequer  Chamber  reversed  the  judgment,  on  the  ground  that  no  sufficient  con- 
sideration was  discloeed  in  the  first  count  Two  years  after  the  judgment  of  reversal  was 
pronounced,  the  plaintifib  applied  to  this  court  for  leave  to  amend  the  po$tta  by  entering  the 
verdict  on  the  fourth  count  instead  of  the  first  (contending  that  the  evidence  was  equally  ap- 
plicable to  both),  and  to  make  the  judgment-roll  confoimAble  to  the  amended  pottea: — Held, 
that  the  application  was  too  late. 

Quart,  whether  thia  court  had  power  to  make  such  amendment  after  judgnunt  in  the  court  of 
error. 

Assumpsit  upon  a  memorandum  in  the  nature  of  a  charter  of  affreight- 
ment of  the  ship  City  of  Rochester,  on  a  voyage  from  Pembroke  and 
Cardiff  to  Alexandria.     The  first  count  of  the  declaration  stated  that  the 
charter  was  made  « between  certain  persons  trading  under  the  firm  of 
G.  L.  Jackson  and  Sons,  on  behalf  of  the  owners  of  the  vessel,  and  the 
defendant;"  that  it  was  agreed  that  the  ship  (then  at  Pembroke)  should 
with  all  convenient  speed  sail  to  Cardiff,  and  there  load  a  certain  quan- 
tity pf  iron  and  coals,  and  should  proceed  therewith  to  Alexandria,  and 
there  deliver  the  same  on  payment  of  freight,  &c. — forty  running  days  to 
be  allowed  for  loading  at  Cardiff  and  for  unloading  at  Alexandria,  to 
commence  on  the  16th  of  December,  1834.    Mutual  promises.    Aver- 
ment, that  the  ship,  then  being  at  Pembroke,  by  and  with  the  consent  of 
ihepkinHffi  and  the  defendant  and  at  the  request  of  the  defendant^  remained 
at  Pembroke  for  the  purpose  of  receiving  certain  coals,  part  of  the  cargo 
for  the  voyage,  in  lieu  of  loading  such  coals  at  Cardiff,  as  in  the  charter^ 
party  mentioned  :  that  the  ship  was,  without  any  default  or  neglect  of  the 
plaintiffs,  kept  and  detained  for  that  purpose  at  Pembroke  until  the  17th 
of  December ;  that  the  defendant  dispensed  with,  and  discharged  the 
*28n    P^''^^  •fipom  performing  that  part  of  the  charter-party  which  re- 
^    lated  to  the  sailing  of  the  ship  with  all  convenient  speed  from 
Pembroke  to  Cardiff  up  to  and  until  she  had  finished  and  completed  the 
loading  of  the  coals  at  Pembroke  ;  that,  being  so  loaded,  the  ship  with  all 
convenient  speed  proceeded  to  Cardiff,  and  arrived  there  on  the  10th  of 
January,  1835,  and  took  in  the  remainder  of  her  cargo.     Four  breaches 
were  assigned — first,  that  the  defendant  detained  the  ship  at  Cardiff 
twenty  days  over  and  above  the  lay  days  and  days  of  demurrage  in  the 
charter-party  mentioned,  whereby  the  plaintiffs  were  pot  to  expense,  &c., 
and  whereby  a  large  sum  of  money,  to  wit,  &c.,  became  due  and  paya- 
ble to  the  ^cdntiffs ;  secondly,  that  the  defendant  fiirther  detained  the 
ship  at  Alexandria,  whereby  the  plairMffs  were  put  to  further  expense, 
&c. ;  thirdly,  that,  although  a  large  sum  was  due  to  the  plaintiffs  for  freight, 
the  defendant  refused  to  pay  the  same;  fourthly,  that  the  defendant  neg- 
lected to  pay  a  certain  sum  due  for  demurrage. 
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There  was  a  second  coant,  for  general  average ;  a  third,  for  freight 
and  primage ;  a  foarth,ybr  the  hire  of  ships  retained  and  kepi  on  demurrage; 
a  fifth,  for  money  paid  ;  and  a  sixth,  for  money  found  due  upon  an  ac* 
count  stated. 

The  defendant  pleaded  fourteen  pleas: — first,  non  assumpsit  to  the 
whole  declaration ;  secondly,  as  to  so  much  of  the  first  count  as  related  to 
the  demurrage,  that  the  defendant  did  not  consent  and  request  that  the 
diip  should  remain  at  Pembroke  for  the  purpose  in  the  first  count  men- 
tioned ;  thirdly,  to  the  same  part  of  the  first  count,  that  the  ship  was  not 
detained  by  the  defendant  at  Pembroke  for  the  purpose  mentioned ; 
fourthly,  to  the  same  part  of  the  first  count,  that  the  defendant  did  not 
dbcharge  the  plaintifis  from  performing  that  part  of  the  charter  which  re- 
lated to  the  sailing  of  the  ship  with  all  convenient  speed  from  Pembroke 
aforesaid  *to  Cardiff  aforesaid,  up  to  and  until  the  time  the  ship  r*non 
had  finished  and  completed  the  loading  of  the  said  coals  on  board  ^ 
thereof  at  Pembroke  aforesaid ;  fifthly,  to  the  same  part  of  the  first  count, 
that  the  ship,  being  so  loaded  with  coals  as  in  that  count  mentioned,  did 
not  with  all  convenient  speed  sail  and  proceed  to  Cardiff  aforesaid,  modo 
eiformd  ;  sixthly,  to  the  same  part  of  the  first  count,  that  the  ship  was  not 
at  Cardiff  on  the  10th  of  January,  1835,  ready  to  receive  the  cargo ;  se- 
venthly, to  the  same  part  of  the  first  count,  that  the  defendant  did  not 
keep  or  detain  the  ship  at  Cardiff  any  part  of  the  time  in  the  first  count 
mentioned  over  and  above  the  lay  days  and  days  of  demurrage  in  the 
charter-party  mentioned ;  eighthly,  as  to  so  much  of  the  first  count  as  re- 
lated to  the  keeping  and  detention  of  the  ship  at  Alexandria,  that  the 
defendant  did  not  keep  or  detain  the  said  ship  after  she  was  ready  to  un- 
load, and  after  such  notice  asr  in  the  first  count  mentictaed,  any  part  of 
the  time  in  the  first  count  mentioned  over  and  above  the  said  lay  days,  or 
the  said  ten  days  of  demurrage  in  the  charter-party  mentioned ;  ninthly, 
as  to  so  much  of  the  first  count  as  related  to  the  claim  for  demurrage 
therein  mentioned,  and  the  promise  of  the  defendant  in  that  count  also 
mentioned  so  far  as  the  said  charter-party  and  promise  respectively  re- 
lated to  the  running  days  to  be  allowed  to  the  defendant  for  loading  the 
ship  at  Cardiff  and  unloading  at  Alexandria,  that,  after  the  making  of  the 
same,  it  was  mutually  agreed  by  and  between  the  plaintifis  and  defend- 
ant, that  the  forty  running  days  should  commence  three  days  after  the 
ship's  arrival  at  Cardiff,  and  averred  that  the  ^p  did  not  arrive  at  Car- 
diff until  the  19th  of  January,  1836,  and  that  the  defendant  loaded  the 
ship  at  Cardiff  and  unloaded  her  at  Alexandria,  and  did  not  detain  her 
beyond  the  forty  days  so  calculated  ;  tenthly,  as  to  so  much  of  the  first 
count  as  related  to  freight  and  primage,  tiiiat  no  *part  of  the  r*2Qo 
60/.  in  that  count  mentioned  became  due  and  pajrable  to  the  '* 
plaintiffs  for  freight  and  primage ;  eleventhly,  as  to  so  much  of  the  first 
count  as  related  to  freight  and  primage,  that  the  freight  and  primage  on 
the  voyage  amounted  to  864/.  3^.,  which,  after  allowing  a  discount  of  6/. 
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per  cent.,  was  reduced  to  819/.  35.,  and  that  the  defendaat  duly  paid  that 
sum  to  the  plaintiffs  and  to  the  captain,  being  all  that  was  payable  under  the 
charter-party;  twelfthly,  a  plea  as  to  part  of  the  first  count,  as  to  200/., 
part  of  the  freight  and  primage  in  that  count  mentioned  to  be  reserved  for 
the  use  of  the  captain  and  paid  to  him  at  Alexandria. 

The  thirteenth  and  fourteenth  pleas  were  pleaded^  respectively,  to  the 
second  and  third  counts. 

The  plaintiflb  joined  issue  upon  the  first  ei^t  pleas,  and  also  upon  the 
tenth  and  thirteenth,  replied  de  ifgurid  to  the  ninth,  twelfth,  and  four- 
teenth, and  replied  to  the  eleventh  that  more  was  due  for  freight  and 
primage  than  die  sum  mentioned  in  that  plea. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  adjourned  sittings  at 
Guildhall  after  Hilary  term,  1838,  when  a  verdict  was  found  for  the  plain- 
tifis,  damages  170/.,  for  demurrage  due  for  the  detention  of  the  ship.  In 
the  following  Easter  term,  at  rule  nisi  was  obtained,  on  the  part  of  the 
defendant,  for  a  new  trial,  or  to  reduce  the  damages ;  this  rule  came  on 
for  argument  in  Michaelmas  term,  and  was  discharged :  see  th<f  first  re- 
port of  this  case.(a)  The  defendant  thereupon  brought  a  writ  of  error. 
The  case  was  argued  in  the  Exchequer  Chamber  in  Trinity  vacation^ 
1841  ;  and  in  Hilary  vacation,  1842,  that  court  reversed  the  judgment 
of  the  court  below,  holding  that  the  declaration  was  bad,  for  not  showing 
by  distinct  averment,  or  by  necessaiy  implicaition,  that  tkeplmniiffs  were 
*2841  ^^^^^^  ^^  *^^  ^ V)  ^'  parties  to  the  charter-party ;  and  that  the 
declaration  could  not  be  aided  in  respect  of  this  defect  by  any 
admission  in  the  pleas :  see  the  second  report  of  this  case.(fr) 

Sir  r.  Wilekf  Serjt.,  in  Michaelmas  term,  1844,  on  the  part  of  die 
plaintiffs,  obtained  a  rule  calling  upon  the  defendant  to  show  cause  why 
the  postea  should  not  be  amended  by  entering  a  verdict  for  the  plaintiflb 
on  the  fourth  count  in  the  declaration,  and  by  entering  a  verdict  for  the 
defendant  on  the  issues  joined  on  the  Jirst  count ;  and  why  the  judg* 
ment-roll  should  not  be  amended  by  making  the  same  conformable  thereto ; 
and  why  there  should  not  be  a  new  taxation  of  the  costs,  with  reference 
to  such  amendments.  He  cited  Ri^ardson  t.  Mellishj  3  Bingh.  346, 
11  J.  B.  Moore,  104,  and  Scales  v.  CAeese,  1  Dowl.  &,  L.  657.  The  affidavit 
upon  which  the  motion  was  founded,  stated,  that,  upon  an  attendance  before 
the  Lord  Chief  Justice  for  the  purpose  of  settling  the  postea ,  the  verdict  was 
entered  as  follows :  for  the  plaintifis  upon  the  issue  joined  upon  the  plea 
of  non  assumpsit,  except  so  far  as  related  to  the  thbd,  fourdi,  and  sixth 
counts,  and,  as  to  them,  for  the  defendant ;  for  the  defendant  upon  the 
tenth  and  eleventh  issues ;  and  upon  all  the  rest,  for  the  plaintiffs,  except 
as  to  so  much  of  the  first  issue  as  related  to  the  second  and  fifth  counts, 
as  to  which  the  jury  were  discharged  ;  that  the  ground  upon  which  the 
judgment  of  this  court  was  reversed  was  an  entire  surprise  to  the  plaintifis, 

(a)  Ja€k$on  t.  Galloway,  5  New  CaMt,  71,  6  Soott,  786. 

(5)  Oalhway  t.  Jaekmm,  3  Maan.  &  Gnu  MO,  3  8eolt»  N.  IL  7M. 
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jBOt  being  alluded  to  either  in  the  assignment  of  error  or  in  the  points  maiked 
for  argument ;  nor  was  it  known  to  the  plaintifis  until  it  was  suggested 
upon  the  argument  in  the  court  of  error ;  that  it  was  wholly  unconnected 
with  the  merits  of  the  case,  and  of  a  technical  nature,  ^namely,  r«oQf; 
that  it  did  not  appear  upon  the  first  count  that  the  charter-party 
had  in  fact  been  made  by  G.  L.  Jackson  &  Sons  as  agents  and  on  be* 
half  of  the  pUmt^Sy  and  therefore,  although  it  sufficiently  appeared  on 
the  whole  record  that  the  plaintiiSs  and  G.  L.  Jackson  &  Sons  were  in 
fsict  identical,  yet,  as  the  verdict  for  the  plamtifis  was  entered  on  issues 
arising  out  of  the  first  count,  instead  of  the  indebitatus  count,  (which  was 
equally  supported  by  the  evidence,)  judgment  upon  the  verdict  on  the 
issue  joined  on  the  plea  of  non  assumpsit  to  the  first  count  must  be  re- 
versed, on  the  ground  that  no  sufficient  consideration  appeared,  the  iden- 
tity of  the  above  parties  not  being  alleged. 

Taifourd  and  JByfe5,Serjts.,  now  showed  cause.  The  affidavits  in  oppo- 
sition to  the  rule  stated,  that,  shortly  after  the  plabtifls  had  delivered  the 
declaration,  the  defendant's  attorney  conceiving  that  the  first  and  fourth 
counts  were  a  violation  of  the  fourth  general  rule  of  Hilary  term,  4  W. 
4,  which  prohibits  several  counts  unless  a  distinct  subject-matter  of 
complaint  is  intended  to  he  established  in  respect  of  each,  applied  to 
Vaughan,  J.,  at  chambers,  under  the  sixth  rule,  to  strike  out  one  or  other 
of  those  counts:  that  the  summons  for  that  purpose  was  opposed  by  counsel 
on  the  part  of  the  plaintifis,  and  the  learned  judge  not  only  declined  to 
strike  out  one  of  the  counts,  but  also  declined  to  endorse  upon  the  order, 
pursuant  to  the  seventh  rule,  that  he  was  satisfied  that  some  distinct  sub- 
ject-matter of  complaint  was  bond  Jide  intended  to  be  established  in  re- 
spect of  each  of  the  counts ;  that  the  defendants  appealed  to  the  court, 
who  referred  the  matter  back  to  Mr.  Justice  Vaughav,  who  then  endorsed 
upon  the  summons  as  follows :  <«  I  certify  that  I  am  satisfied,  upon  cause 
shown,  that  a  distinct  matter  of  complaint  is  band  Jide  intended  to  be 
establidied  in  respect  of  each  of  the  *counts  which  the  defendant  r«og5 
has  applied  to  expunge  as  superfluous :"  that,  at  the  trial,  the  ^ 
Lord  Chief  Justice  was  requested  by  the  defendant's  counsel  to  certify, 
that,  in  his  opinion,  there  was  no  distinct  subject-matter  of  complaint 
intended  to  be  established  in  respect  of  each  of  the  counts  so  allowed ; 
but  that  nothing  was  done,  the  Lord  Chief  Justice  merely  intimating  an 
opinion  that  this  might  be  done  at  any  time  before  final  judgm^kt,  and 
ihat  the  special  count  alone  was  of  any  consequence:  that  the  evidence 
adduced  at  the  trial  would  not  have  supported  the  plaintifis'  claim  for 
demurrage  under  the  fourth  count,  such  claim  being,  in  a  great  degree, 
,fiiunded  on  the  alleged  variation  of  the  contract  between  the  parties  by 
the  consent  and  at  the  request  of  the  defendant,  which  could  not  have 
heen  given  in  evidence,  or  have  entitied  the  plaintifis  to  damages,  under 
the  general  count  for  demurrage :  that,  after  the  rule  for  a  new  trip],  pr 
to  reduce  the  damages,  had  been  disposed  of,  several  meetings  topk 
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place  before  the  Lord  Chief  Justice  for  the  purpose  of  settling  the  postea,' 
the  plaintiffs  attending  by  counsel^  ^vhen  every  finding  in  the  postea  was 
fully  discussed ;  and,  in  particular,  the  question  as  to  the  findings  on  the 
issue  on  non  assumpsit  was  much  and  strongly  contested,  and  deliberately 
considered  and  determined  by  his  lordship,  who,  by  a  memorandum  in 
writing,  directed  the  postea  to  be  entered  up  on  that  issue  as  the  same 
was  afterwards  entered  up :  that  his  lordship  was  not  required,  on  the 
part  of  the  plaintiffs  to  enter  the  verdict  on  the  fourth  count  only  for  the 
plaintiff,  giving  the  defendant  the  verdict  on  the  issues  on  the  first  count ; 
but,  that,  if  such  requisition  had  then  been  made,  the  deponent  (the  de- 
fendant's attorney)  would  have  assented  thereto :  that,  if  the  postea  had 
been  entered'up  in  the  mode  in  which  it  was  sought  by  the  present  mo- 
tion to  enter  it,  no  writ  of  error  would  have  been  brought :  that  one  of 
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the  plaintiff  in  error,  was  as  follows — «  The  plaintiff  in  error  will 
contend  that  there  is  no  consideration  upon  the  face  of  the  declaration 
moving  firom  the  plaintifis  in  the  action,  sufficient  to  support  the  pro- 
mise ;"  that  the  point  was  fully  argued  before  the  court  of  error  as  well 
on  the  part  of  the  defendants  in  error  as  of  the  plaintiff  in  error ;  that 
there  was  no  application  then,  or  before  or  at  the  time  of  the  delivery  of 
the  judgment  of  the  court  of  error,  either  to  that  court,  or  to  this  court, 
for  leave  to  amend  the  postea  or  the  record,  or  in  anyway  with  reference 
thereto;  and  that  the  defendants  in  error  took  no  steps  for  altering  the 
postea  until  long  after  the  judgment  of  the  court  of  error  had  been  pro- 
nounced, and  until  after  the  plaintiff  in  error  had  obtained  and  was  en- 
titled to  the  benefit  of  that  judgment. 

The  court  has  no  power  to  make  the  amendment  prayed ;  and,  if  it 
had,  the  circumstances  of  the  case  are  not  such  as  would  warrant  an 
exercise  of  its  discretion  in  favour  of  the  plaintifis.  This  is  an  attempt 
to  carry  the  principle  of  amendment  much  further  than  was  done  in  the 
case  of  Richardson  v.  Mellish;  for,  not  only  has  a  writ  of  error  been 
brought,  but  the  judgment  of  the  court  of  error  has  been  pronounced, 
and  more  than  two  years  have  since  elapsed.  The  rule,  in  effect,  seeks 
to  make  null  and  void  the  judgment  of  the  court  of  error ;  which  would 
be  carrying  the  doctrine  of  amendment  infinitely  further  than  has  ever 
yet  been  done.  The  application  is,  to  amend  the  postea,  which  the  par- 
ties, after  much  discussion,  elaborately  settled  several  years  ago,  and  to 
enter  the  verdict  on  the  fourth  count,  and  for  a  new  taxation  of  the  costs. 
The  effect  would  be,  that  the  judgment  on  record  in  the  Exchequer 
Chamber  would  be  made  palpably  erroneous,  and  the  plaintifis  would 
reverse  it  in  the  House  of  Lords.  [Maule,  J.  The  effect  would  be, 
•2881  ^^^  ^^  House  of  Lords,  instead  of  being  *the  court  of  ultimate 
^  appeal,  would  be  the  first  court  to  pronounce  a  judgment  on  the 
record  as  altered.]  Bichardson  v.  Mellish^  3  Bingfa.  346,  11  J.  B. 
Moore,  104,  was  an  action  of  assumpsit  for  the  breach  of  an  agreement 
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The  declaration  contained  four  counts,  some  of  which  were  bad  in  law ; 
the  defendant  pleaded  the  general  issue  only :  and  the  jury  found  a  gene- 
ral verdict  for  the  plaintiflf.  The  evidence  applied  to  the  first  count 
only.  After  writ  of  error  brought,  and  after  aigument  in  the  court  of 
King's  Bench,  {bid  before  judgment^)  this  court  ordered  the  postea  to  be 
amended,  by  entering  the  verdict  for  the  plaintiff  on  the  first  count,  and 
for  the  defendant  on  the  others :  and  they  afterwards  ordered  the  judg- 
ment-roll to  be  amended  by  the  amended  postea,  after  the  judgment  of 
this  court  had  been  reversed  and  entered  of  record  in  the  court  of  error. 
An  application  Was  subsequently  made  to  the  court  of  King's  Bench  (a) 
to  amend  the  judgment  returned  into  that  court,  by  the  amended  judg- 
ment of  the  court  of  Common  Pleas;  and  that  rule  was  made  absolute. 
When  the  case  came  before  the  House  of  Lords,  (6)  they  held  that  it  is 
not  competent  to  a  court  of  error  to  examine  into  the  propriety  of  an 
amendment  of  the  record  made  by  the  court  below,  being  a  court  of 
record,  although  the  order  for  the  amendment  is  sent  up  as  part  of  the 
record.(c)  [Maule,  J.  That  shows  that  the  decision  of  this  court  upon 
this  motion  is  one  that  no  court  has  power  to  review.]  In  Scales  v.  Cheese^ 
1  Dowl.  &  L.  657,  also,  it  was  held  by  the  Exchequer  Chamber,  that  a 
court  of  error  will  not  review  the  propriety  of  an  amendment  made  by 
the  court  below  in  its  record  or  process,  though  such  amendment  was 
made  *after  writ  of  error  brought.  The  like  doctrine  was  laid  r«oQ9 
down  by  the  court  of  King's  Bench  in  Salter  v.  Slade^  1  Ad.  &  ^ 
E.  608,  3  N.  &  M.  717.  Harrison  v.  King,  1  B.  &  Aid.  161,  affords  a 
safe  guide  for  the  determination  of  this  case.  There,  a  general  verdict 
having  been  taken  for  the  plaintiff,  the  court  of  King's  Bench  refused  to 
entertain  an  application  for  entering  the  verdict  on  particular  counts, 
according  to  the  evidence  on  the  judge's  notes,  after  a  lapse  of  eight 
years,  and  after  the  judgment  had  been  reversed  in  error  for  a  defect  in 
one  count.  In  that  case  Lord  Ellenboeough  said:  << Although  the 
plaintiff  might  have  been  permitted  to  indulge  in  sleep  for  a  season,  he 
should  have  been  aroused  by  the  writ  of  error.  The  moment  the  writ 
of  error  was  brought,  it  was  notice  to  a  man  who  did  not  sleep  the  sleep 
of  death  over  his  rights."  Abbott,  J.,  said:  «As  I  understand  the 
present  application,  it  is  made  to  the  Chief  Justice  in  court,  in  order  that 
he  may  have  the  benefit  of  our  assistance.  I  have  no  hesitation  in  saying, 
that,  at  this  distance  of  time,  the  prayer  of  the  petition  ought  not  to  be 
granted.  Where  a  declaration  consists  of  many  counts,  it  is  the  duty  of 
the  plaintiff  to  consider,  at  the  trial,  upon  what  counts  he  will  have  the 
verdict  entered,  and  to  apply  to  the  judge  at  that  time,  in  order  that  the 
verdict  may  be  entered  on  the  good  counts :  but,  as  this  must  necessarily 
be  attended  with  great  delay  at  the  trial,  it  has  been  the  habit  and  prac- 

(0)  See  Meaish  t.  Richardton,  7  B.  &  C.  819. 

(6)  See  Melliih  t.  Ridutrd$on,  9  Bingh.  125,  2  M.  &  Scott,  191,  1  Clark  A  Finn.  224. 

(c)  Vide  The  BiAop  of  Exeter  ▼.  Gully,  in  error,  6  Mann.  d&  RyL  467. 

VOL.  I.  24  Q  2  ^ 


tSO  Jackson  v.  Galloway.  H.  T.  1845. 

tice  to  do  that  afterwards  which  could  not  conveniently  be  done  at  the 
trial.  But  stiU,  I  think  the  application  should  be  made  recently  after  the 
trial ;  for  the  judge  bears  then  in  memoxy  much  of  what  has  passed  at  the 
time ;  whereas  it  is  impossible  to  suppose  that  at  a  great  distance  of  time 
any  human  memory  can  recollect  the  circumstances.  Besides,  if,  by 
looking  at  his  notes,  the  judge  should  require  the  assistance  of  counsel, 
moqm    ^^^  •assistance  may  be  afforded  to  him  upon  a  recent  applica- 

-'  tion ;  but,  if  it  is  to  be  deferred  for  a  great  length  of  time,  the 
counsel  who  were  employed  in  the  cause  may  have  ceased  to  fill  that 
character,  or,  if  not,  still  their  memory  cannot  be  so  distinct  as  to  convey 
that  information  to  the  judge  which  they  might  have  done  if  the  applica- 
tion had  been  recent.  The  event  in  this  case  is  rather  unfortunate ;  but 
the  plaintiff  has  no  reason  to  complain,  inasmuch  as  the  bringing  of  the 
writ  of  error  might  have  awakened  his  suspicions,  and  he  might  then 
have  caUed  in  the  assistance  of  his  counsel  in  order  to  ascertain  if  there 
were  any  exceptionable  counts  in  his  declaration."  And  Holbotd,  J., 
added,  «  When  the  writ  of  error  was  brought  in  1810,  the  year  after  the 
trial,  the  attention  of  the  plaintiff  ought  to  have  been  awakened,  and  he 
ought  then  to  have  seen  whether  there  was  any  error  on  the  face  of  the 
record,  or  in  what  wajr  he  would  choose  to  have  his  judgment  entered. 
In  taking  the  judgment  generally,  he  has  the  benefit  of  costs  on  the  whole 
declaration  ;  whereas,  if  he  had  confined  himself  to  the  good  counts,  he 
would  not  have  been  entitled  to  his  costs  for  those  counts  upon  which.the 
verdict  was  entered  for  the  defendant,  although  he  would  not  have  had 
to  pay  costs  on  those  counts.  For  these  reasons,  it  seems  to  me  that  this 
is  a  motion  which,  if  the  court  had  any  jurisdiction  over  it,  ought  not  to 
be  entertained."  Sc,  here,  the  plainti^  have  chosen  their  own  course 
deliberately,  and  in  a  way  the  most  beneficial,  as  they  conceived,  for 
themselves  with  regard  to  costs ;  and  therefore  the  case  is  one  in  which 
the  court  would  not  interfere,  even  if  it  had  the  power  to  do  so.  The 
plaintiffi  must  now  say  that  the  evidence  at  the  trial  proved  the  same 
cause  of  action  for  which  they  proceeded  in  the  first  and  in  the  fourth 
count ;  Mid  therefore,  that  the  order  of  Vaughan,  J.,  was  violated,  either 
•2911    *^<^id®^**^%  ^^  intentionally.    That  which  mi^t  have  •been  a 

^  sound  and  wise  exercise  of  discretion  in  Bichardson  v.  MtlUtk 
clearly  would  not  be  so  under  the  circumstances  of  this  case,  and  consi- 
dering the  present  state  of  the  law  as  to  pleading  several  matters.  Why 
have  amendments  been  allowed  in  any  case  ?  Simply  to  prevent  a  fail- 
ure of  justice  from  a  mere  slip  or  omission  of  counsel,  or  the  like.  But 
we  may  look  in  vain  for  a  case  where  a  party  has  been  allowed  to  amend 
aft;er  having  exercised  a  deliberate  option,  with  a  view  to  a  larger  claim 
for  costs  than  he  would  otherwise  have  been  entitled  to. 

Sir  71  WUdej  Serjt.,  (with  whom  was  Greenwood^)  in  support  of  the  rule. 
That  the  power  to  make  the  amendment  prayed  exists,  there  can  be  no 
doubt.    It  is  an  aj^lication  to  the  discretion  of  the  court.    The  law  has 
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rapidly  advanced  of  late  years  in  the  course  of  aHo^ng  amendments, 
tilth  a  view  to  the  removal  of  technical  difficulties ;  and  the  present  is 
peculiarly  a  case  for  amendment,  the  objection  being  one  of  a  purely 
technical  charaoter.     This  is  no  more  than  was  done  in  The  Sing  y.  Car* 
lUe,  2  B.  &  Ad.  971,  and  in  Bichardson  v.  Mellishj  3  Bin^.  346, 11  J. 
B.  Moore,  104.     In  the  former  case,  error  was  brought  in  the  King's 
Bench  upon  a  judgment  at  the  Old  I^ailey ;  and  one  ground  assigned  was^ 
that  a  material  fact  stated  on  the  record  was  not  true :  and  the  court 
held  such  an  averment  inadmissible,  and  affirmed  the  judgment.     The 
iact  being  as  alleged  by  the  defendant  below,  the  court  of  oyer  and  ter- 
miner afterwards  ordered  the  record  to  be  amended ;  and  their  clerk,  by 
a  rule  of  the  court  of  King's  Bench,  with  the  consent  of  the  crown,  came 
into  the  latter  court,  and  made  the  amendment  there.    And  in  MdHsh  v. 
Richardson  the  judgment-roll  was  amended  in  this  court  after  the  judg- 
ment had  been  reversed  in  *the  court  of  King's  Bench.  [Mauls,  J.     rcooo 
The  postea  had  been  amended  before  the  judgment  of  rever- 
sal.]    The  court  of  King's  Bench,  acting  on  the  amendment  made  in 
this  court,  reversed  its  own  judgment.(a)  In  Petrie  v.  Hannay^  3  T.  R.  659, 
the  defendant  pleaded  the  general  issue  and  the  statute  of  limitations :  a 
verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  no  notice  taken 
of  the  last :  after  error  brought,  and  joinder  in  error,  (which  was  assigned 
on  this  point,)  the  court  allowed  the  postea  to  be  amended  by  the  judge's 
notes.    So,  in  Doe  dem.  Church  v.  Perkmif  3  T.  R.  749,  it  was  held  that 
a  postea  may  be  amended  by  the  judge's  notes  at  any  time,  even  after 
final  judgment,  and  a  writ  of  error  brought.   And  in  Henley  v.  TheMayor  of 
Lyme  Regis^  3  M.  &  P.  310,  6  Bingh.  100,  in  an  action  on  the  case,  charg- 
ing the  defendants  (a  corporate  body)  with  the  non-repair  of  sea-banks, 
the  declaration  contained  five  counts,  the  first  two  stating  the  defendants' 
liability  to  repair  by  virtue  of  a  charter  from  the  crown,  and  the  others  by 
prescription,  and  raiione  tenura :  at  the  trial,  a  verdict  was  taken  for  the 
plaintiff,  by  consent,  on  the  first  two  counts,  and  the  jury  were  discharged 
as  to  the  other  three :  the  court,  on  the  application  of  the  plaintiff, 
ordered  the  postea  to  be  amended,  and  the  verdict  to  be  entered  on  the 
first  count  only,  although  the  judge  who  tried  the  cause  had  declined  to 
interfere.    In  considering  the  propriety  of  granting  an  amendment,  the 
court  does  not  regard  the  consequences  as  to  the  records  and  judgments 
of  other  courts.     In  the  present  case,  the  plaintifis  are  removed  from  a 
difficulty  which  has  arisen  in  some  of  the  cases ;  for,  here,  the  affidavit 
of  the  defendant's  attorney  shows,  that,  according  to  the  justice  of  the 
case,  the  verdict  ought  to  be  entered  in  the  way  now  asked.     And,  as  to 
the  ^argument  that  the  plaintiffs  are  bound  by  their  election  to    r^ooQ 
take  the  verdict  on  the  first  count,  the  same  objection  might  have 
been  made  in  Richardson  v.  Mellish^  3  Bingh.  346,  11  J.  B.  Moore,  104, 
for,  there,  the  plaintiff  successfully  resisted  a  motion  for  arresting  the 
(a)  7  B.  &  C.  819,  ]  Claik  A  Fmn.  844. 
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judgment  on  the  very  point  on  which  he  afterwards  prayed  leave  to 
amend. (a)  [Maule,  J.  It  is  not  a  mere  mistake  that  is  sought  to  be 
amended  here.  The  verdict  was  entered  deliberately  and  advisedly  on 
the  first  count.  The  mistake,  as  it  is  called,  consists  in  not  having 
alleged  in  the  first  count  that  the  plaintifils  were  the  owners  of  the  ship. 
The  verdict  was  entered  pursuant  to  the  wish  of  the  plaintifis  and  the 
intention  of  the  jury.]  The  mistake  was,  in  assuming  the  first  count  to 
disclose  a  good  consideration.  If  the  court  are  satisfied  that  the  evi- 
dence given  at  the  trial  would  have  warranted  a  verdict  for  the  plaintifis 
on  the  fourth  count,  there  can  be  no  sound  reason  for  refusing  the  amend- 
ment. Cases  may  be  suggested  where  the  lapse  of  time  might  place  the 
court  in  a  difficulty  in  dealing  out  justice  between  the  parties :  but  that 
is  not  so  here ;  for,  it  is  agreed  on  all  hands  that  the  amendment  sought 
for  is  precisely  what  the  justice  of  the  case  required  at  the  time.  Fines 
have  been  amended  after  the  lapse  of  half  a  century.  The  mere  lapse 
of  time,  therefore,  is  not  a  ground  upon  which  the  court  will  determine 
whether  or  not  they  will  exercise  in  this  case  the  discretion  which  they 
undoubtedly  have. 

Tna>AL,  C.  J.  It  app'ears  to  me  that  the  amendment  prayed  in  this 
case  ought  not  to  be  allowed.  In  the  first  place,  I  very  much  doubt 
whether  we  have  any  authority  to  make  such  an  amendment.  No  case 
has  been  cited  in  which  the  court  below  has  assumed  such  authority  after 
*2941  J^^S°^^^^  pronounced  in  a  court  of  error.  In  *Petrie  v.  Hannay^ 
3  T.  R.  659,  the  case  last  referred  to,  the  amendment  took  place 
before  the  argument  in  error :  and  inMelUsh  v.  Bkhardsofi,  3  Bingh.  346, 
11  J.  B.  Moore,  104,  the  postea  was  amended  before  the  judgment  of  the 
court  of  error  had  been  pronounced.  Here,  not  only  has  the  case  been 
argued  in  the  court  of  error,  and  the  judgment  of  the  court  pronounced 
after  time  taken  for  deliberation,  but  the  plaintiffs  come  after  the  lapse 
of  two  years  fiY>m  the  reversal  of  the  judgment  of  this  court,  and  ask  us 
to  allow  an  amendment  that  will  entirely  remove  the  ground  upon  which 
the  judgment  of  the  court  of  error  proceeded.  But  it  seems  to  me,  in 
the  absence  of  any  authority  to  support  the  application,  that  we  have  no 
jurisdiction. 

Assuming,  however,  that  we  have  jurisdiction  in  the  matter,  I  think 
that  under  the  circumstances  we  ought  to  refrain  fl-om  exercising  it.  The 
amendment  which  the  plaintiffs  ask  us  to  allow  is,  that  the  judgment 
should  be  entered  for  the  plaintiffs  upon  the  third  count,  and  for  the  de- 
fendant on  the  issues  joined  on  the  first  count.  This,  under  the  circum- 
stances, does  not  appear  to  me  to  be  a  mere  technical  amendment.  I 
cannot  help  thinking,  that,  if  the  application  to  enter  the  verdict  for  the 
plaintiffs  on  the  fourth  count  had  been  made  at  the  time  of  trial,  the  de- 
fendant might  have  raised  objections  that  are  not  open  to  him  now  ;  as^ 
for  instance,  that  the  plaintiffs  could  not,  upon  an  indebitatus  count  for 

(a)  See  9  J.  B.  Mooic,  435,2  Biagh,  229. 
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demurrage,  recover  damages  for  delaying  the  ship.  I  do  not  say  that 
the  objection  would  have  been  well  founded  :  but  the  defendant  might 
have  tendered  a  bill  of  exceptions,  if  the  ruling  of  the  judge  at  the  trial 
had  been  against  him.  The  lapse  of  time  also  affords  a  strong  argument 
against  entertaining  this  application.  The  plaintifis  might  have  applied 
to  this  court  to  make  the  amendment  now  sought,  before  the  argument 
of  the  writ  of  error.  ^Instead,  however,  of  adopting  that  course, 
they  took  the  chance  of  obtaining  the  judgment  of  the  Exchequer 
Chamber  upon  the  record  as  it  then  stood.  And,  though  it  is  said  (and 
perhaps  with  reason)  that  the  defendant  all  along  insisted  that  the  fourth 
was  the  proper  count  upon  which  to  enter  the  verdict,  and  therefore 
ought  not  now  to  be  permitted  to  object  to  its  being  so  entered,  it  seems 
to  me  that  the  argument  is  as  strong  the  other  way  against  the  plaintiffs, 
who  were  equally  urgent  in  opposing  the  entering  of  the  verdict  upon  that 
count.  After  such  a  deliberate  election  on  the  plaintiff 's  part,  I  think  we 
ought  not  to  be  called  upon  to  interfere ;  and,  however  much  the  result 
is  to  be  regretted,  it  seems  to  me  that  upon  principle,  the  proposed  amend- 
ment ought  not  to  be  allowed. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  in  this  case 
to  pronounce  a  decision  negativing  the  power  of  this  court  to  amend  the 
record  at  this  particular  stage  of  the  proceedings :  although  I  am  far  from 
expressing  an  opinion  in  the  afiirmative.  That  which  is  asked  here  is 
more  than  an  amendment ;  it  is  an  alteration  of  the  record  after  a  judg- 
ment pronounced  by  a  court  of  error  thereon.  If  we  have  such  power, 
we  have  the  same  power,  in  any  other  cause  where  the  judgment  is  re- 
versed, to  amend  the  record  at  any  length  of  time  after  such  judgment 
of  reversal.  It  seems  to  me  a  very  strong  thing  to  say  that  this  court  has 
such  power :  and  I  am  much  disposed  to  think  that  it  has  not.  It  is  un- 
necessary, however,  to  decide  that  point  here.  The  power  to  direct  in 
what  manner  the  verdict  shall  be  entered,  is,  confessedly,  in  the  judge 
who  tries  the  cause ;  and  the  way  in  which  the  verdict  should  be  entered 
was  discussed,  some  years  ago,  before  the  Lord  Chief  Justice.  His  lord- 
ship, having  his  notes  before  him,  and  a  fresh  recollection  of  the  facts  of 
the  case,  decided  that  the  verdict  ^should  be  entered  for  the  rtoQg 
plaintifis  upon  the  issues  joined  on  the  first  count.  We  are  now  '- 
asked  to  reverse  that  decision.  Acting — as  alone  we  can  act — as  his  as- 
sessors or  advisers  in  the  matter,  it  seems  to  me  that  we  cannot  properly 
advise  him  to  alter  his  decision.  The  circumstance  of  so  great  a  length 
of  time  having  been  suffered  to  elapse,  seems  to  me  to  be  a  vexy  import- 
ant consideration.  After  so  many  years  the  judgment  ought  to  be  re- 
garded by  all  parties  as  an  accomplished/ad.  It  is  said  there  was  a  mis- 
take in  the  special  count.  I  am  by  no  means  satisfied  that  it  was  a  mis- 
take ;  the  averment  of  ownership  was  probably  omitted  with  a  view  to 
relieve  the  plaintiffs  from  proving  it.  Taking  it,  however,  to  be  a  mistake, 
it  was  pointed  out  on  the  first  day  of  the  argument  in  the  Exchequer 
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Chamber.  The  plaintifis  did  not  then  ask  the  court  of  error  to  postpontt 
the  hearing,  in  order  to  give  them  time  to  apply  to  this  court  for  an 
amendment :  they  rather  chose  to  argue  the  point.  The  court  of  ik- 
chequer  Chamber  took  a  long  time  to  consider  their  judgment:  and  the 
plaintifis  still  took  the  chance  of  a  decision  in  their  &vour.  At  last,  find- 
ing the  judgment  of  that  court  against  them,  they  now  come  here.  It 
would  be  contrary  to  all  the  good  sense  and  justice  of  the  case  to  enter* 
tain  the  application  under  such  circumstances.  Suppose  this  objection 
bad  first  arisen  on  a  motion  in  arrest  of  judgment ;  and  suppose,  after 
full  argument,  and  time  taken  to  consider,  the  court  had  decided  in  fa* 
vour  of  the  objection;  would  they  after  that  have  allowed  an  amendment? 
I  apprehend  not.  The  courts  are  in  the  habit  of  granting  amendments 
where  the  application  is  promptly  made ;  but  not  after  judgment  pro- 
nounced on  full  argument.  This  is  an  ^  fortiori  case.  Suppose  the 
judgment  of  the  Exchequer  Chamber  had  been  in  favour  of  the  plaintifis, 
they  probably  would  have  awaited  until  its  reversal  by  the  House  of 
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Lords  before  they  applied  to  us  to  amend  the  record.   *To  make 


the  rule  absolute,  would  have  the  efiect  of  shaking  final  judg* 
ments  in  a  most  inconvenient  degree. 

Cresswell,  J.  I  fully  concur  in  the  doubt  just  expressed  by  my  bro- 
ther Maule  as  to  our  authority  to  make  the  amendment  prayed  in  this 
case.  There  is  no  case  to  be  found  where  the  record  has  been  permitted 
to  be  amended  after  judgment  pronounced  on  a  writ  of  error,  except  The 
King  V.  Carlile^  2  B.  &  Ad.  971.  There  the  court  of  Kmg's  Bench  hav- 
ing pronounced  judgment  on  a  writ  of  error  upon  a  judgment  at  the  Old 
Bailey,  that  court  suggested  an  application  to  the  criminal  court  for  an 
amendment,  which  was  allowed,  the  attorney-general,  representing  the 
crown,  consenting  to  such  amendment.  That  case  clearly  afibrds  no 
precedent  for  the  present  motion.  If  this  court  has  authority  to  amend 
one  part  of  the  record,  there  can  be  no  difficulty  in  amending  another 
part.  Why  not,  then,  at  once  ask  us  to  amend  the  first  couht(a)  by  re- 
lieving it  of  the  technical  blunder  ?  That  is  substantially  what  is  sought 
by  the  present  motion.  Supposing,  however,  we  have  authority  to  allow 
the  amendment,  the  question  is,  whether  sufficient  ground  has  been  laid 
to  induce  us  to  allow  it,  in  the  exercise  of  our  discretion.  I  think  it 
would  be  a  most  mischievous  exercise  of  discretion  to  allow  this  amend- 
ment. Even  upon  the  argument  of  a  demurrer,  it  is  contrary  to  our 
practice  to  allow  parties  to  amend  after  judgment  has  been  pronounced : 
it  is  a  thing  almost  unheard  of.(A)    And  here,  although  the  plaintifis  may 

(a)  By  Buch  an  amendment  the  jary  would  bo  made  to  find  Uiat  which  they  never  had 
found,  and  might  formerly  have  been  attainted,  where  the  real  ftlaehood  would  have  been  in 
ttUegpng  quod  juratoret  fatmm  fteerufU  sacramtnlum, 

(6)  When  pleadings  were  art  ttmu  the  courta  were  lest  strict.  After  an  objection  was  argued, 
the  unsuccessful  party  abandoned  the  objection  or  the  pleading  objected  to ;  no  formal  demur- 
rer being  entered,  unless  the  party  persisted,  notwithstanding  the  opinion  of  the  court  expresMd 
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not  have  *been  cognisant  of  the  precise  defect  in  the  first  count  r«QQQ 
until  the  argument  in  the  Exchequer  Chamber  had  commenced,  ^ 
yet  they  were  then  fully  apprised  of  it :  but,  finding,  or  hoping,  that  the 
impression  of  the  court  was  in  their  favour  at  that  time,  they  chose  to 
rely  upon  that  assumed  favourable  impression,  and  abstained  from  asking 
this  court  to  amend  the  record.  Even  after  the  argument,  the  plaintiffs 
had  plenty  of  time  for  consideration :  they  might  well  have  taken  alarm, 
at  the  length  of  time  the  court  of  error  were  deliberating,  and  have  come 
to  this  court.  They  have  made  their  election.  That  would  be  so,  ev^ 
if  the  matter  were  much  more  recent.  The  verdict  is  entered  from  the 
judge's  notes ;  it  is  a  mere  matter  of  practice ;  and  the  application  should 
be  promptly  made.  The  parties  went  before  the  judge  six  years  ago. 
Are  we  to  enter  upon  the  discussion  again  ?  I  think  there  is  no  ground 
whatever  to  warrant  our  interference  at  this  late  period.  If  this  point  had 
been  raised  at  nisi  prius,  possibly  the  defendant  might  have  said  that 
there  was  no  evidence  to  sustain  the  fourth  count ;  and,  if  the  ruling  of 
the  Lord  Chief  Justice  had  been  against  him,  he  might  have  tendered  a 
bill  of  exceptions.  That  is  an  advantage  of  which  he  would  be  deprived 
by  the  course  now  attempted. 

Erle,  J.  I  also  think  we  have  no  jurisdiction  to  make  the  amendment 
prayed.  When  the  record  was  before  this  court,  there  was  a  verdict  for 
the  plaintifif  on  the  first  count,  and  for  the  defendant  on  the  fourth  count : 
and  so  the  record  stood  when  before  the  Exchequer  Chamber.  When  an 
action  is  brought  here,  the  parties  have  a  ri^t  to  the  judgment  of  two 
courts  of  error.  The  course  attempted  to  be  pursued  here  would  deprive 
the  defendant  of  this  privilege.  As  to  the  alleged  hardship — it  appears 
to  me  that  the  plaintiffs  introduced  two  oounts  upon  the  same  subject- 
matter  *into  the  record,  in  violation  of  the  new  rules.  If  the  rftooQ 
declaration  had  been  understood  as  it  now  is,  when  the  parties 
were  before  Mr.  Justice  Vaughan,  the  plaintiffs  would  have  been  put  to 
their  election  between  the  first  and  the  fourth  counts:  and  at  that  time, 
they  would,  no  doubt,  have  elected  to  abide  by  the  first  count.  They 
would  then  have  been  in  the  same  situation  as  are  many  other  plaintiflb 
who  have  elected  to  abandon  the  count  that  would  have  been  most  bene- 
ficial for  them,  and  who,  after  having  failed  upon  the  count  they  chose 
to  rely  on,  come  to  ask  the  court  to  restore  that  which  they  had  elected 
to  str^  out.  Rule  discharged,  with  costs. 
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M^ALPIN  V.  GREGORY.    Jan.  28. 

Upon  a  motion  for  a  dittringat,  it  is  not  enough  that  th«  affidavit  negatiToa  the  appeanoioe  of 
the  defendant,  **  according  to  the  exigency  of  the  wiit^'  of  aummona. 

C.  Jones,  Serjt.,  moved  for  a  distringas  upon  an  affidavit  negativing 
the  appearance  of  the  defendant,  «  according  to  the  exigency  of  the  writ" 
of  summons. 

Maule,  J.  That  is  not  enough  :  it  is  perfectly  consistent  with  your 
affidavit  that  an  appearance  may  have  been  entered  by  the  defendant  on 
the  ninth  day  after  service  of  the  writ  of  summons. 

The  rest  of  the  court  concurred.  Rule  refused. 


*300]  *HUNTER  v.  HUNT.    Jan.  30. 

The  plaintiff  and  defendant  respectively  were  under-leseeea,  at  distinct  rents,  of  aeparate  poN 
tions  of  premises,  the  whole  of  which  were  held  under  one  original  lease,  at  an  entire  rent 
The  plaintiff,  havmg  paid  the  whole  rent  under  a  threat  of  distress,  brought  an  action  against 
the  defendant  to  recover  the  proportion  of  rent  due  from  him,  as  for  money  paid  to  his  use : 
— Held,  that  the  action  was  not  maintainable. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of 
12/.  14s.  8d.j  as  money  paid  by  the  plaintiff  to  the  use  of  the  defendant. 
The  cause  came  on  for  trial  on  the  14th  instant,  before  the  judge  of  the 
sheriff's  court  in  Middlesex,  when  a  verdict  was  taken  for  the  plaintiff 
for  the  sum  claimed,  subject  to  a  motion  for  a  nonsuit  upon  the  following 
agreed  state  of  facts: — 

The  plaintiff  and  the  defendant  were  purchasers  of  two  separate  under- 
leases of  two  adjoining  houses.  The  two  houses,  and  also  a  vacant  piece 
of  ground  in  the  occupation  of  the  plaintiff,  were  held  under  one  original 
lease,  granted  on  the  6th  of  June,  1810,  by  one  James  Jefferies  to  one 
Samuel  Short,  at  one  entire  rent  of  20/.  lOs.  per  annum.  The  plaintiff 
held  the  one  house  as  assignee  of  an  under-lease,  dated  the  20th  of  June, 
1810,  from  Short  to  one  Harrington,  by  which  a  rent  of  41.  lis.  6d.  per 
annum  was  reserved.  The  defendant  held  the  other  house  as  assignee 
of  an  under-lease,  dated  the  28th  of  September,  1810,  from  Short  to  one 
Sharland,  by  which  a  rent  of  8/.  15;.  6d.  per  annum  was  reserved. 

The  plaintiff,  having  paid  the  whole  of  the  rent  reserved  by  the  origi- 
nal lease  of  the  6th  of  June,  1810,  for  a  year  and  a  half,  viz.,  from 
Michaelmas,  1842,  to  Lady  Day,  1844,  to  the  representatives  of  William 
Randall,  the  assignee  of  the  reversion,  under  a  threat  of  distress,  brought 
this  action  to  recover  from  the  defendant  the  proportion  of  the  rent  due 
in  respect  of  the  house  held  by  him,  less  the  property-tax. 

Chanmllj  Serjt.,  on  a  former  day  in  this  term  obtained  a  rule  nisi 

*3011     ^^^o^^^^gly-     ^^  submitted  that  the  payment  *in  question  was 

not  a  payment  made  by  the  plaintiff  to  the  use  of  the  defendant. 
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Mannings  Serjt.,  now  showed  cause.  The  remedy  at  common  law, 
where  one  of  several  parties  to  a  common  diarge  undertook  to  pay  it, 
was,  by  writ  of  contribution,  the  forms  of  which  are  to  be  found  in  the 
Register,  and  also  in  Fitzherbert's  Miiura  Breviumy  page  162,  B,  C, 
though  they  commonly  related  to  claims  for  contribution  in  respect  of 
suit  or  service  incident  to  the  tenure  of  real  property.  Fitzherbert,  com- 
menting on  this  writ,  says :  «  The  writ  of  contribution  lieth  where  there 
are  tenants  in  common,  or  who  jointly  hold  a  mill,  pro  indinnsoy  and  take 
the  profits  equally,  and  the  mill  falleth  into  decay,  and  one  of  Hiem  will 
not  do  any  repair  to  the  mill ;  now,  the  other  s|hall  have  this  writ  to  com- 
pel him  to  be  contributory  to  the  reparations.  And,  if  there  be  three  or 
four  co-parceners  of  lands,  and  the.eldest  sister  do  the  suit  to  the  lord  of 
whom  the  lands  are  holden,  for  all  the  co-parceners,  and  the  other  co- 
parceners will  not  allow  her  for  her  charges  lost,(a)  according  to  their  rate 
for  the  same  suit,  that  co-parcener  who  did  the  suit  may  have  this  writ 
of  contribution."  In  Comll  v.  Edwards^  2  Bos.  &  Pul.  268,  it  was  held 
that  one  of  several  co-sureties  in  a  bond  may  recover  against  any  one 
of  the  others  his  aliquot  proportion  of  the  money  paid  by  him  under  the 
bond,  regard  being*  had  to  the  number  of  sureties  ;  though  the  insolvency 
of  the  principal  and  of  the  other  sureties  be  not  proved.  In  5  Viner's 
Abridgment,  561,  title  ContribuHon^  pi.  3,  it  is  said:  <<  if  a  man  is  bound 
in  a  recognisance  and  dies,  there,  as  long  as  the  heir  has  assets,  execution 
shall  be  against  the- heir  only.  But,(i)  if  the  heir  has  not  assets,  execu- 
tion shall  be  upon  all  the  tertenants ;  and  every  one  shall  be  contributory 
to  the  other ;  *but,  where  the  execution  is  sued  against  the  heir  r*3Q2 
who  has  assets,  he  shall  not  have  contribution  against  the  ter- 
tenants nor  the  feoffees.  If  (c)  the  heir  be  vouched  in  ward  of  several, 
and  the  tenant  loses,  and  recovers  in  value  against  the  heir,  every  guar- 
dian shall  be  contributory  to  the  render  in  value :"  that  is  to  say,  if  a  real 
action  be  brought  against  A.  B.,  and  A.  B.  vouches  to  warranty  a  person 
under  age  and  in  ward,  and  the  tenant  loses,  all  the  persons  of  whom  the 
in&nt  vouchee  holds,  shall  be  contributory.  [Maule,  J.  All  this  only 
shows  that  the  plaintiff  should  resort  to  equity  for  relief.]  These  cases 
arose  before  any  such  equitable  jurisdiction  was  exercised.  [Tindal, 
C.  J.  To  entitle  you  to  maintain  this  action,  you  must  show,  not  only 
that  the  money  was  paid  to  the  defendant's  use,  but  that  it  is  an  absolute 
liquidated  and  ascertained  sum.]  <<  Where  feoffee  of  the  conusor  upon 
a  statute-merchant  is  in  execution,  he  shall  have  contribution  against  every 
other  feoffee  of  the  same  conusor. "(d)    Again,(e)  « If  the  king's  tenant 

(a)  Pur  ton  ehargu  parde. 

J 6)  5  Viner'fl  Abridg.  tit.  CorUributuni,  pL  4,  dting  <for  both  placita)  Bro.  Ahf,  SuiU,  pL  18 
17  E.  2 ;  Fitzh.  Exeadiotiy  pi.  139. 
(c)  6  Yin.  Abr.  tit  Contr^ution,  pL  5,  citing  Bro.  Abr.  Sua,  pL  18 ;  48  E.  8, 5,  (H.  48  E.  8, 
fc.  6,  pL  9.) 

(<2)  lUd.  pi.  6,  citing  Bro.  Abr.  lit  saprd. 

Jc]  Ibid.  pL  13,  citing  Bro.  Abr.  SuU,  pL  19  ;whichrafentoBio»  Ala.JjpportimmfU,  pL  81 ; 
■ee  F.  N.  B.  234, 235. 
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aliens  to  several  severally,  and  the  king  distrains  the  one  for  the  whole, 
he  shall  have  contributioir  of  the  others."  That  is  precisely  in  point  with 
the  present  case.  It  is  true^  the  remedies  here  spoken  of  are  in  respect 
of  real  actions  which  are  now  abolished :  but  the  rights  and  the  rela- 
tions of  the  parties  are  the  same,  though  their  interests  are  of  inferior 
degree.  Again,(a)  «  The  plaintiff  seeks  relief  bjrway  of  contribution,  for 
that  one  of  the  defendants  hath  a  rent-charge  out  of  his  the  plaintiff's 
lands,  and  one  other  of  the  defendant's  lands,  and  seeks  to  lay  the  whole 
burden  of  the  rent^charge  upon  his  the  plaintiff's  lands ;  and  because  the 
^oQo-i  defendant  would  not  answer,  therefore  an  injunction  is  ^granted 
for  staying  the  suits  for  the  rent."  [Maule,  J.  I  find  nothing 
in  Comyn's  Digest,  title  Pleader ^  about  cantributiony  and  therefore  nothing 
of  the  course  of  proceeding  for  contribution  at  common  law.  But  I  find 
the  subject  treated  of  under  title  Chancery ^  (2  S.)]  In  HarherPs  case, 
3  Co.  Rep.  13,  Lord  Coke  says :  <(  If  a  man  is  bound  in  a  statute  or 
recognisance,  and  after  his  death  some  of  his  land  descends  to  the  heir 
on  the  part  of  the  father,  and  some  to  the  heir  on  the  part  of  the  mother; 
in  this  case,  one  alone  shall  not  be  charged ;  and,  if  he  be,  he  shall  have 
contribution  against  the  other,"  That  means  contribution  at  common 
law.  Again,  in  Viner,(6)  it  is  said^that,  « If  a  manor  is  held  by  the  ser- 
vice pf  a  bridge,  every  tenant  of  the  manor  is  liable  to  the  whole  charge, 
and  are  but  contributory  among  themselves."  [Erle,  J.  In  that  case, 
each  holds  the  land  subject  to  the  charge.  Tindal,  C.  J.  There  is  no 
privity  of  estate  between  these  parties.  Cresswell,  J.  In  Cowell  v. 
Edwardsy  2  Bos.  &  Pul.  268,  the  court  must  have  proceeded  upon  an 
assumed  promise  of  each  of  the  sureties  to  bear  a  portion  of  the  liability. 
Here,  the  parties  are  not  sureties.]  Each  occupier  holds  subject  to  the 
entire  rent,  and  is  a  surety  to  the  ground  landlord  for  the  amount  due 
from  his  companions.  In  Schlencker  v.  Moxsy^  3  B.  &  C.  789,  5  D.  &  R. 
747,  the  tenant  underlet  part  hy  deed  ;  the  original  landlord  distrained  for 
rent  upon  the  under-tenant ;  and  it  was  held  that  assumpsit  woidd  not 
lie  by  the  latter  against  his  lessor  upon  an  implied  promise  to  indemnify 
him  against  the  rent  payable  to  the  superior  landlord.  So  in  Spencer  v. 
Parryy  4  N.  &  M.  770,  3  Ad.  &  E.  331,  the  implied  promise  was  ex- 
cluded, not  by  a  deed,  but  by  a  written  agreement.  [Maule,  J.  In 
F.  N.  B.  162  B,  it  is  said,  that,  « if  many  be  enfeoffed  of  land  for  which 
*3041  °^®  ^^^^  ought  to  be  done,  &c. ;  *now,  if  they  agree  among  them- 
selves that  one  of  them  shall  do  the  suit,  and  that  the  others  shall 
cotitribute  unto  him ;  if  he  do  the  suit,  and  afterwards  the  others  will 
not  allow  him  for  that  suit  according  to  their  rate,  then  he  shall  have  the 
writ  of  contribution  against  them ;  and  the  writ  ^all  mention  the  agree- 
ment, &c.,  and,  if  they  cannot  agree,  th^n  the  lord  shall  distrain  them 

(a)  6  Yin.  Abr.  tit  Comtribvtion^  pi.  18,  citing  Gary's  Rep.  138 ;  22  Eliz.  Ddman  v.  Vapoaor, 
(6)  Titla  ConiributUm,  pL  66,  citing  1  Salk.  868,  pL  6;  Pasch.  8  Ann.  B.  R.  TkeQutmy 
The  JDuche$$  of  Budclugfu 
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all  for  all  their  suits,  if  the  suit  be  not  done ;  hut,  if  one  feoffee,  of  his 
own  will,  do  the  suit  for  them  all,  without  any  agreement  for  the  same 
made  between  them,  the  lord  cannot  then  distrain  the  others  for  the  suit; 
for,  as  to  the  lord,  it  is  not  material  whether  there  be  any  agreement 
between  them  or  not ;  but  between  the  feoffees,  he  that  did  the  suit 
shall  not  have  the  writ  of  contribution  against  his  companions,  without 
agreement  thereof  made  betwixt  them."(a)]  That  is  precisely  the  dis- 
tinction that  is  sought  to  be  drawn  here,  between  a  voluntary  payment 
and  a  payment  a&mvi^a.  In  Bacon's  Abridgment,(6)  it  is  laid  down  that, 
"  if  one  of  the  sureties  pays  all  the  bond,  yet  the  obligee  is  not  compel- 
lable by  law  to  assign  the  bond  to  him,  but  the  surety's  remedy  must  be 
in  Chancery ;  or  perhaps  he  may  have  remedy  by  writ  de  plegUs  acquie- 
tandis  :^^  and  to  this  is  added,  t^Qtusrey  whether  not  in  an  action  for 
money  paid  to  the  other's  use  ?"  [Maule,  J.  In  Cowell  v.  Edwards^ 
2  Bos.  &  PuL  268,  the  defendant  was,  by  the  payment,  relieved  from 
a  personal  liability  on  the  bond :  here,  it  does  not  appear  that  the  de- 
fendant had  any  goods  on  the  premises  which  were,  by  the  plaintiff's 
payment,  relieved  from  a  liability  to  distress.]  He  would  be  protected 
in  respect  of  any  property  that  might  be  brought  upon  the  premises  within 
six  years.  [Maule,  J.  Upon  the  statement  submitted  to  us,  I  am  Un- 
able to  discover  any  benefit  resulting  to  the  defendant  from  the  payment, 
to  *the  extent  of  one  farthing.  It  is  not  shown  that  the  party  claim-  t^qar 
ing  under  the  original  lessor  had  any  right  to  re-enter ;  nor  does 
it  appear  that  the  defendant  had  any  goods  upon  the  premises  that  could 
have  been  distrained.  Tindal,  C.  J.  This  would  be  a  most  inconve- 
nient way  of  raising  such  a  question.  So  great,  indeed,  is  the  inconve- 
nience, Uiat  I  cannot  help  thinking  that  the  plaintiff's  only  remedy  is  in 
equity.  Suppose  there  had  been  fifty  sub-lessees  instead  of  two,  is  the 
one  who  pays  to  bring  forty-nine  actions  for  contribution,  when  the  whole 
might  be  joined  in  a  bill  in  equity?  In  all  the  cases  cited,  there  has 
been  a  commimity  of  interest — a  seisin  of  the  whole  in  one  person  under 
whom  the  parties  claim«  Here,  the  plaintiff  and  the  defendant  are  entire 
strangers.]  The  case  of  Scott  v.  Stephensouy  1  Lev.  71,  treats  the  remedy 
by  writ  deplegiis  acquktandis  as  a  subsisting  remedy.  There  may  be  no 
objection,  at  the  present  day,  to  the  issuing  of  a  writ  of  summons  in  an 
action  "  of  acquittal  of  pledges,"  but,  practically,  the  remedy  has  now 
merged  in  the  action  for  money  paid.  The  proposition  that  the  plaintiff 
has  no  remedy  but  in  equity,  amounts  to  Ais,  that,  contrary  to  a  long 
series  of  decisions  in  the  cases  cited,  the  subject  was  at  common  law 
without  the  means  of  asserting  an  acknowledged  right. 

Tindal,  C.  J.  I  never  heard  of  an  action  of  this  kind  being  main- 
tained. Upon  the  statement  submitted  to  us,  I  am  unable  to  discover 
the  slightest  evidence  that  the  money  sought  to  be  recovered,  was  money 


(a)  Vide  5  Mann.  &,  Gr.  759»  note  (a). 

lb)  TlUe  Obligationt  (D)  6,  citing  1  LeT,  72,  Scctt  y. 
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paid  to  the  tise  of  the  de/endajit.    Upon  that  ground,  and  without  entering 
upon  the  learned  discussion  to  which  we  have  been  invited,  I  think  the 
action  does  not  lie. 
The  rest  of  the  court  concurred.  Rule  discharged. 


•306]  ^WALTON  v.  CHANDLER.    Jan.  31. 

A  warrant  of  attorney  was  attested  by  A.,  an  attorney,  introduced  to  the  defendant  by  the 
plaintiff's  attorney,  the  defendant  thereupon  naming  A.  and  requesting  him  to  attend  on  his 
behalf  by  repeating  after  the  plaintiff's  attorney  the  proper  form  of  words,  Which  were  read 
by  the  latter  from  the  body  of  the  instrument. — Held^  that  the  attestation  was  good. 

CHAimELL,  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  the 
assignees  of  Thomas  Chandler,  against  whom  a  iiat  in  bankruptcy  had 
issued,  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
warrant  of  attorney  hereinafter  mentioned^  the  judgment,  and  all  subse- 
quent proceedings  thereon,  should  not  be  set  aside,  on  the  ground  that 
the  requisitions  of  the  statute  1  &  2  Vict.  c.  110,  s.  9,  had  not  been 
complied  with.  In  the  body  of  the  warrant  of  attorney  was  the  following 
statement : — <*  And  I,  the  said  Thomas  Chandler,  have  expressly  named 
W.  J.  Meymott  of  Blackfriars  Road,  Christchurch,  Surrey,  gentleman,  an 
attorney  of  her  majesty's  court  of  Common  Pleas  at  Westminster,  and 
requested  him  to  attend  on  my  behalf  to  inform  me  of  the  nature  and 
effect  hereof  before  the  same  is  executed,  and  to  witness  the  due  execu- 
tion hereof  by  me ;  and  I  acknowledge  that  the  said  W.  J.  Meymott  has 
accordingly  informed  me  of  the  nature  and  effect  hereof  before  such  "exe- 
cution." The  attestation  was  as  follows: — "Signed,  sealed,  and  deli- 
vered by  the  said  Thomas  Chandler  in  the  presence  of  me,  attorney  for 
and  on  behalf  of  the  said  Thomas  Chandler,  expressly  named  by  him,  and 
attending  at  his  request,  and  whom  I  informed  of  the  nature  and  effect 
of  the  warrant  of  attorney  before  the  same  was  executed ;  and  I  subscribe 
as  such  attorney ;"  and  then  followed  the  name  and  address  of  the  wit- 
ness. The  aflSdavit  upon  which  the  motion  was  founded  stated  that  the 
warrant  of  attorney  was  prepared  by  Mr.  Edward  Meymott ;  that  the 
deponent  (Chandler)  was  not  informed,  nor  was  he  aware,  until  he  attend- 
•3071  ^^  ^^  *^^  ^  ^^  ^^'  Edward  •Meymott,  that  it  would  be  ne- 
cessary or  proper  that  any  attorney  should  be  present  on  his 
behalf,  to  inform  him  of  the  nature  and  effect  of  the  said  warrant  of 
attorney  at  the  time  such  warrant  of  attorney  should  be  executed,  or  that 
it  would  be  necessary  or  proper  for  him  to  name,  or  request  the  attend- 
ance of,  any  attorney  for  that  purpose ;  that,  on  arriving  at  the  office  of 
Edward  Meymott  for  the  purpose  of  executing  the  warrant  of  attorney, 
he  was  introduced  by  that  gentlemen  to  J.  W.  Meymott,  his  brother,  and 
was  at  the  same  time  informed  by  Edward  Meymott  that  it  was  necessary 
that  an  attorney  should  be  present  or  attend  on  behalf  of  the  party  sign- 
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ing  a  warrant  of  attorney,  and  that  he  the  said  Edward  Meymott  had 
provided  his  brother,  W.  J.  Meymott,  to  attend  as  such  attorney  for  that 
purpose ;  that  the  deponent  did  not  assent  or  agree  to  W.  J.  Meymott 
attending  as  such  attorney,  or  to  his  attesting  the  said  warrant,  or  employ 
him  to  act  as  such  attorney  or  to  make  such  attestation,  otherwise  than 
by  simply  not  objecting  thereto ;  and  that  the  warrant  of  attorney  was 
read  over  by  Edward  Meymott,  and  was  signed  by  the  deponent,  and 
attested  by  W.  J*  Meymott,  without  mbre. 

Talfourd^  Serjt.,  now  showed  cause.  The  affidavits  in  answer  to  the 
motion  (by  the  plaintiff,  and  by  the  two  Mejrmotts)  stated,  in  substance, 
that,  although  W.  J.  Meymott  attended  at  the  request  of  his  brother,  yet 
that,  when  the  parties  met  for  the  purpose  of  executing  the  warrant  of 
attorney,  the  defendant  did  expressly  noihinate  W.  J.  Meymott,  and  re^ 
quest  him  to  attend  on  his  behalf,  to  inform  him  of  the  nature  and  effect 
of  the  instrument,  and  to  witness  his  esrecution  thereof;  that  such  nomi- 
nation and  request  were  made  by  the  defendant's  repeating  after  Edward 
Meymott  the  formula,  which  the  latter  read  from  the  body  of  the  warrant 
of  attorney ;  and  that  the  nature  and  effect  of  the  warrant  of  attorney, 
•and  of  his  execution  thereof,  were  duly  explained  to  the  defend-  r^qno 
ant  by  W.  J.  Meymott  before  he  executed  it.  The  learned  "• 
sexjeant  submitted  that  the  directions  of  the  statute  had  been  complied 
with.  He  urged  that  it  is  not  necessary  that  the  attorney  should,  in  the 
first  instance,  be  named  by  the  defendant:  and  that  it  is  enough  if  he 
adopts  the  person  suggested  by  the  plaintiff's  attorney,  provided  he  ex- 
pressly requests  such  person  to  act  as  his  attorney  in  the  matter ;  as  was 
done  here.  He  cited  Taylor  v.  Mchollj  8  Dowl.  P.  C.  242,  6  M.  &  W. 
91,  and  Hale  v.  Dale,  8  Dowl.  P.  C.  599. 

Channelly  Serjt.,  in  support  of  his  rule.  The  absence  of  fraud  will  not 
justiiy  a  departure  from  the  course  pointed  out  by  the  statute ;  the  object 
of  which  was  to  secure  to  parties  executing  these  instruments  the  best 
advice  as  to  the  step  they  are  about  to  take.  Undoubtedly  it  is  not  ne- 
cessary that  the  attorney  should  be  originally  nominated  by  the  defend- 
ant :  ^e  cases  cited,  to  which  may  be  added  that  of  Barnes  v.  Pendrey, 
7  Dowl.  P.  C.  747,  show  that  it  is  no  objection  that  such  attorney  should 
be  suggested  by  the  phintiff^s  attorney.  But  it  is  essential  that  the  adop- 
tion of  the  party  suggested  be  such  as  to  show  that  the  defendant  is  act- 
ing without  restraint  and  with  a  kno^dedge  that  he  can  exercise  an  option 
in  the  matter.  «  There  must,"  as  is  said  by  Alderson,  B.,  in  Gripper 
T.  Bristow,  6  M.  &  W.  807, 8  Dowl.  P.  C.  797,  <<be  something  different 
from  what  may  be  termed  an  implied  naming,  or  an  implied  attendance 
at  his  request.  It  should  appear,  from  the  facts  of  the  case,  that  he  was 
named  or  attending  on  behalf  of  the  defendant.  It  should  also  be  mani- 
fest that  his  express  naming  and  express  attendance  take  place  under 
circumstances  which  show  that  he  is  aware  of  his  having  an  op-  rvoQg 
tion  in  the  matter."    [Erle,  J.     Here  *the  defendant  nominates 
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W.  J.  Meymott  as  his  attorney,  using  the  very  words  of  the  statute.  Is 
he  the  less  his  attorney  because  the  words  by  which  he  appoints  him  his 
attorney  are  put  into  his  mouth  by  the  plaintiflPs  attorney  ?]  No  case 
has  gone  the  length  of  holding  that  the  mere  repetition  of  the  formal 
words  after  the  plaintiff's  attorney  is  such  a  nomination  or  adoption  as 
will  satisfy  the  language  of  the  statute. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  warrant  of  attorney  has  been 
executed  in  conformity  with  the  directions  of  the  1  &  2  Vict.  c.  110,s.  9. 
The  cases  that  occurred  shortly  afler  the  passing  of  the  act,  decided,  that, 
unless  there  were  an  express  and  original  nomination  of  the  attorney  by 
the  defendant  himself,  the  attestation  was  bad.  But,  the  latter  cases, — 
which  are  founded  upon  a  better  view  of  the  policy  of  the  act, — lay  it 
down,  that,  if  there  be  a  clear  and  express  adoption  by  the  defendant  of 
the  party  as  his  attorney,  that  will  suffice,  although  such  party  may  have 
been  originally  suggested  by  the  plaintiff's  attorney.  And  that  seems  to 
have  been  the  case  here.  It  is  contended,  on  the  part  of  the  assignees, 
that,  inasmuch  as  the  adoption  was  by  repeating  after  the  plaintifTs  attor- 
ney a  form  of  words  read  by  him  from  the  warrant  of  attorney,  it  was  not 
such  a  free  adoption  as  is  required  to  make  the  attestation  a  goo(l  one. 
Those  words  were  introduced  into  the  warrant  of  attorney,  for  the  ex- 
press purpose  of  avoiding  the  diflSculty  that  had  been  created  by  some  of 
the  decisions.  There  being  no  fraud,  and  no  reason  for  supposing  the 
defendant  to  have  been  at  all  misinformed  of  the  nature  and  effect  of  the 
instrument  he  was  about  to  execute,  I  am  of  opinion  that  the  statute  has 
been  literally  complied  with. 

Maule,  J.  I  am  of  the  same  opinion.  The  statute  requires  that  the 
*3101  ^^^'^^d^'^^'s  execution  of  the  warrant  *of  attorney  shall  be  attest- 
ed by  an  attorney  «  expressly  named  by  him,  and  attending  at 
his  request.  There  is  no  doubt  but  that  W.  J.  Meymott  did  attend  at  the 
request  of  the  defendant,  although  he  did  not  originally  come  at  his  re. 
quest.  But  it  is  contended,  on  the  part  of  the  assignees,  that  he  was  not 
expressly  named  by  him.  When  a  man  says,  "  I  have  expressly  named 
A.  B.,"  who  can  doubt  that  that  is  an  express  naming  of  the  party  ?  The 
only  fault  that  can  be  found  with  this  attestation  is,  that  it  has  been  done 
in  too  formal  a  manner.  Such  extreme  tenacity  of  form  sometimes  in- 
duces a  suspicion  of  fraud.  I  never  knew  a  case  of  jettison  conducted 
in  a  regular  manner,  except  in  one  or  two  instances,  where  the  whole 
thing  was  fraudulent.  The  courts  have  required  si;ch  extreme  nicety  and 
precision  in  the  execution  of  warrants  of  attorney,  that  no  one  can  con- 
sider himself  safe  unless  he  takes  care  literally  to  comply  with  the  direc- 
tions of  the  act.  This  state  of  the  law  sufficiently  accounts  for  the  very 
formal  process  that  seems  to  have  been  gone  through  here.  I  think  that 
Edward  Meymott  very  prudently  and  properly  took  care  to  avoid  all  dif- 
ficulty, by  making  the  defendant  repeat  after  him  the  very  plain  and  in- 
telligible words  which  are  found  in  this  warrant  of  attorney.     That  there 
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might  be  no  equivocatioTi,  he  read  them  from  the  document  itself:  and 
the  defendant  must  be  assumed  to  know  what  he  was  about,  quite  as  well 
as  any  man  does  who  takes  the  oaths  of  allegiance  and  supremacy  in  pre- 
cisely the  same  manner.  All  the  requisitions  of  the  act  have  been  lite- 
rally complied  with :  and,  when  that  is  the  case,  it  would  require  strong 
proof  of  fraud  to  show  that  there  haft  not  been  a  substantial  compliance 
with  it.  I  think  we  cannot,  consistently  with  common  sense  and  justice, 
hold  this  warrant  of  attorney  to  have  been  otherwise  than  well  executed. 

•Cresswell,  J.  Primd  fade  fhis  warrant  of  attorney  appears  to  r#Qi  t 
have  been  well  executed ;  and  therefore  it  lies  upon  the  defend-  "• 
ant,  who  seeks  to  impeach  it,  to  show  that  there  has  been  a  failure  to  com- 
ply with  the  statute.  The  defendant  very  cautiously  swears  that  "he  did 
not  assent  or  agree  to  the  said  W.  J.  Meymott  attending  as  such  attorney, 
or  to  his  attesting  the  said  warrant,  or  employ  him  to  act  as  such  or  make 
such  attestation,  othenoise  than  by  simply  not  objecting  thereto^  He  does 
not,  however,  say,  that  he  did  not  expressly  name  W.  J.  Meymott  as  his 
attorney,  or  that  he  did  not  expressly  request  him  to  attend  as  such.  That 
which  he  does  state  is  answered  by  the  counter-affidavits,  which  show  that 
he  did  expressly  name  that  gentleman,  and  did  expressly  request  him  to 
attend  on  his  behalf.  The  words  of  the  act  have  been  literally  complied 
with ;  and  there  is  no  pretence,  and  indeed  no  attempt  is  made,  to  im- 
pute fraud.    I  therefore  agree  that  the  rule  must  be  discharged. 

Erle,  J.  I  am  of  the  same  opinion.  It  Jls  quite  clear  that  the  defend- 
ant has  had  all  the  protection  the  statute  intended  to  afford.  He  meant 
to  give  a  warrant  of  attorney ;  he  knew  the  consequences  of  giving  it ;  and 
the  whole  transaction  was  conducted  with  perfect  good  faith.  It  is  now 
sought  to  be  set  aside  for  want  of  form.  It  appears,  that,  in  naming 
W.  J.  Meymott  as  his  attorney,  the  defendant  used  the  very  words  of  the 
9th  section  of  the  1  &  2  Vict.  c.  110.  If  he  understood  the  English  lan- 
guage, he  did  expressly  name  W.  J.  Meymott,  and  request  him  to  attend 
on  his  behalf,  to  inform  him  of  the  nature  and  effect  of  the  instrument 
before  its  execution  by  him,  and  to  witness  its  execution.  It  is  conceded 
that  there  was  no  fraud ;  but  it  is  said,  at  the  same  time,  that  the  trans- 
action is  to  be  looked  at  with  suspicion,  because  the  compliance  with  the 
statute  *has  been  so  exact.  The  mere  circumstance  of  the  attest-  r»oio 
ing  attorney  being  introduced  by  the  plaintiff's  attorney,  confess-  ^ 
edly  does  not  vitiate  the  attestation :  neither,  in  my  opinion,  is  it  vitiated 
by  a  literal  compliance  with  the  provisions  of  the  act. 

Rule  discharged,  with  costs. 
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WEST  V.  COOKE.    Jan.  31. 

A  motion  for  aeeuritjr  for  eoets  may  be  made,  notwithstanding  the  defendant  ia  under  terms  to 
takeahort  notice  of  trials  or  aach  notioo  aa  the  plaintiff  can  give,  provided  iaaue  be  not  joined. 

This  was  an  action  of  debt  against  the  obligor^  on  a  money  bond  in  the 
penal  sum  of  1450/.,  in  which  the  plaintiff,  the  obligee,  was  described  as 
of  «No.  3.,  Serpentine  Avenue,  in  the  city  of  Dublin." 

Chatmelly  Serjt.,  for  the  defendant,  on  a  former  day  in  this  term,  issue 
not  having  been  joined,  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  he  should  not  give  security  for  costs,  he  being  resident  out  of 
the  jurisdiction  of  the  court. 

Talfourdy  Serjt.,  showed  cause,  upon  an  affidavit  stating,  that,  on  the 
16th  instant,  the  defendsuit  demanded  oyer  and  a  copy  of  the  bond;  that, 
on  the  23d  and  27th,  he  obtained  orders  for  time  to  plead,  undertaking 
to  plead  issuably,  rejoin  gratis,  and  take  such  notice  of  trial  for  the  sittings 
after  the  present  term  as  the  plaintiff  could  give.  He  submitted,  that,  un- 
der the  circumstances,  the  application  was  too  late,  and  evidently  made 
for  the  mere  purpose  of  evading  the  defendant's  undertaking ;  and  he  cited 
•3131  ^^^  ^-  ^^^^^^9  3  Taunt,  272 ;  Steel  v.  *Lacyy  3  Taunt.  273, 
n. ;  and  De  Montellano  v.  GarciaSy  1  Bingh.  67,  7  J.  B.  Moore, 
200,  where  it  was  distinctly  laid  down  that  a  defendant  cannot  call  for 
security  for  costs  after  undertaking  to  accept  short  notice  for  trial. 

Channetly  Serjt.,  in  support  of  his  rule.  The  general  rule  is  that  a 
defendant  may  move  for  security  for  costs  at  any  time  before  issue  joined. 
In  the  cases  cited,  the  undertaking  was,  to  take  short  notice  of  trial  for 
a  particular  day,  issue  having  been  joined.  Besides,  here,  the  defendant's 
undertaking  was  coupled  with  an  a^eement  that  it  should  be  «. without 
prejudice  to  an  application  for  security  for  costs." 

TiNDAL,  C.  J.  The  rule  is  as  stated  by  my  brother  Channell.  The 
application  for  security  for  costs  must  be  made  promptly ;  and  prompt- 
ness is  defined  to  mean  <<  before  issue  joined."  .   Rule  absolute. 


BENAZECH  V.  BESSETT.    Jan.  31. 

A  claimant  who  ia  aubatitoted  for  the  defendant  under  an  interpleader  rule^  ia  entitled  to  call 
Upon  a  foreign  plaintiff  for  aecuiity  for  cost^. 

In  the  month  of  June  last,  the  plaintiff,  a  merchant  at  Bordeaux, 
shipped  on  board  a  vessel  called  the  Jack  Tar,  at  that  place,  certain 
wines  which,  by  the  bill  of  lading,  were  made  deliverable  to  a  person 
trading  under  the  name  of  L.  E.  Princever  &  Co.,  to  whom  the  bill  of 
lading  was  transmitted,  and  who  remitted  to  the  plaintiff  in  payment  a 
bill  of  exchange  accepted  by  one  Regis  Germain,  of  Paris,  which  bill  was 
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dishonoured.  •The  plaintiff  having  given  notice  to  the  London  r*^iA 
Dock  Company  not  to  deliver  the  wines  under. the  bill  of  ladings  ^ 
in  September  last  brought  an  action  of  trover  against  the  company,  who 
thereupon  obtained  the  usual  order  under  the  interpleader  act,  to  dis- 
charge them,  and  to  substitute  Bessett,  who  claimed  to  be  entitled  to  the 
wines,  as  a  defendant  in  their  stead*  When  before  the  judge  upon  the 
interpleader  summons,  Bessett's  attorney  asked  that  the  plaintiff  might 
be  compelled  to  give  security  for  costs,  he  being  a  foreigner  resident 
abroad.  The  learned  judge,  however,  thought  that  he  could  not  make 
such  an  order,  as  the  original  defendants  had  not  asked  for  security. 

ByleSy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
that  purpose. 

Charmelly  Serjt.,  now  showed  cause.  He  submitted  that  the  claimant 
was  not  entitled  to  security,  the  proceedings  under  the  interpleader  order 
being  compulsory  on  him  unless  he  abandoned  his  claim.  He  also  ob- 
jected that  there  was  no'^affidavit  of  merits. 

Bylesy  Serjt.,  in  support  of  his  rule.  Upon  ajnotion  of  this  sort,  it  is 
not  necessary  for  the  defendant  to  swear  ta  merits:  per  Patteson,  J.,  in 
The  EdmbfUTgh  and  Leith  Railway  Company  v.  Dawson^  7  Dowl.  P.  C. 
573.  Being  substituted  for  the  original  defendants,  the  claimant  is,  for 
all  the  purposes  of  the  suit,  in  the  same  situation  as  if  the  action  had,  in 
the  first  instance,  been  brought  against  him.  No  authority  can  be  cited 
to  take  him  out  of  the  ordinary  rule, 

TiHDAL,  C.  J.  The  question  is,  whether  the  claimant,  who  is  made 
defendant  under  an  interpleader  rule,  is  *substituted  for  flie  ori-  riroi  5 
ginal  defendants  for  all  purposes  of  the  suit,  and  among  others  *- 
for  this  collateral  purpose.  I  incline  to  think  he  stands  in  the  same  posi- 
tion as  any  other  defendant,  and  consequently  that  he  is  entitled  to  die 
relief  now  sought  for. 

Maule!,  J.  The  same  mischief  exists  in  this  as  in  all  other  cases  where 
the  action  is  brought  by  a  foreigner  resident  abroad.  Unless  entitled  to 
security,  the  claimant,  if  he  succeeded,  would  be  without  remedy  for  his 
costs. 

The  rest  of  the  court  concurred.  Rule  absolute.(o) 

(a)  80^  a  tenant  by  receipt  has  the  same  rights  as  tha  origiiial  tenant  to  the  prtec^ef  npOB 
whoae  default  he  is  admitted  to  defend.    See  Comyn's  Digest,  title  Jbatement,  (L  81.) 


•MUMMERY  V.  PAUL.    Jan.  30.  [*316 

In  eaae  for  a  fraadulent  representation  on  the  sale  of  a  commission  bnsiaefls,  the  declaration 
alleged  that  the  plaintiff  baigained  with  the  de&ndant  to  bay  of  him  his  interest  in  a  certain 
lease,  and  a  certain  lease,  and  certain  fixtures,  dec.,  and  the  goodwill  of  a  certain  businesfl^ 
for  700/.,  and  that  the  defendant,  by  then  falsely,  fraudulently,  and  deceitfully  pretending 
aasd  representing  to  the  plaintiff  that  the  amounts  received  for  commission  in  the  course  of 
die  business,  and  the  net  profits  of  the  trade,  were  of  a  certain  amount,  then  sold  to  the 
plaintiff  the  said  lease,  fixtures,  dec,  and  the  goodwiU  of  the  said  business  at  and  for  A  certain 
VOL.  I.  26 
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sum ;  and  it  then  went  on  to  allege  that  the  representation  was  false,  and  a  ocmseqnent 
damage  to  the  plaintiiT:  Held^  that,  under  not  guilty,  the  plaintiff  was  bound  to  prove  a  sale 
(by  production  of  the  agreement  between  the  parties,  which  appeared  to  be  in  writing),  as 
well  as  a  false  and  fraudulent  rep^^eaentatibn ;  and  that  it  was  not  enough  to  prove  an  assign- 
ment of  the  lease,  &c. 
Where  a  defendant  applies  to  the  judge  for  a  nonsuit  on  the  ground  that  the  contract  declared 
on  is  not  proved,  and  the  judge  declines  to  nonsuit,  but  reserves  the  point,  and  the  jury  find 
for  the  defendant,  it  is  competent  to  the  defendant  to  set  up  the  objection  taken  by  him  at 
the  trial,  in  answer  to  a  rule  nisi  for  a  now  trial  obtained  by  the  plaintifiron  the  ground  that 
the  verdict  is  against  evidence. 

.  Case,  for  an  alleged  misrepresentation  on  the  sale  of  a  business.  The 
declaration  stated,  that,  before  and  at  the  time  of  committing  the  griev- 
ances thereinafter  mentioned,  the  defendant  carried  on  the  business  of  a 
potato-salesman  at  a  messuage  and  premises  situate,  &c.,  and  was  pos- 
sessed of  a  lease  of  the  said  messuage  and  premises  for  a  certain  term,  to 
wit,  twenty-one  years,  from  the  25th  of  March,  1827,  and  was  also  pos- 
sessed of  certain  fixtures  then  fixed  and  being  in  and  upon  the  said 
messuage  and  premises,  and  of  a  horse,  cart,  van,  utensils  in  trade,  goods, 
and  chattels ;  that  thereupon,  theretofore,  to  wit,  on,  Slc.,  the  plaintiff,  at 
the  request  of  the  defendant,  bargained  with  the  defendant  to  buy  of  him 
his  interest  in  the  said  lease,  and  the  said  fixtures,  horse,  cart,  van, 
utensils  in  trade,  goods,  and  chattels,  as  also  the  goodwill  of  the  said 
trade  and  business,  at  and  for  a  certain  price  and  sum  of  money,  to  wit, 
700/. ;  that  the  defendant,  bj  then  falsely,  fraudulently,  juid  deceitfully 
•3171  P^^^^°4i"g  ^^  representing  to  the  *plaintiff  that  the  amounts 
received  for  commission  in  the  course  of  the  said  business  had 
been  and  were  at  the  rate  of  900/.  a  year,  and  that  the  net  profits  of  the 
said  business  had  been  and  were  at  the  rate  of  500/.  a  year,  then  bar- 
gained for  and  sold  to  the  plaintiff  the  said  lease,  fixtures,  horse,  cart, 
van,  utensils  in  trade,  goods,  and  chattels,  and  the  said  goodwill,  at  and 
for  the  said  sum  of  700/. ;  and  the  plaintiff,  afierwards,  to  wit,-on  the 
day  and  year  aforesaid,  paid  the  defendant  for  the  same  the  said  sum  of 
700/.,  that  is  to  say,  by  then  paying  to  the  defendant  the  sum  of  4P0/., 
and  by  then  delivering  to  the  defendant  three  promissory  notes  in  writing, 
each  made  by  the  plaintiff  and  one  Thomas  Mummery,  and  dated  the 
27th  of  May,  1842,  and  payable  to  the  order  of  the  defendant — one  for 
the  payment  of  the  sum  of  103/.  155.,  at  nine  months  after  the  date 
thereof — one  other  for  the  payment  of  the  sum  of  106/.  55.,  at  fifteen 
months  after  the  date  thereof — and  the  other  for  the  payment  of  the  sum 
of  107/.  10$.,  at  eighteen  months  after  the  date  thereof;  whereas,  in  truth 
and  in  fact,  the  amounts  received  for  commission  in  the  course  of  the 
fiaid  business  had  not  been  nor  were  at  the  rate  of  900/.  a  year,  but  had 
been  and  were  much  less,  to  wit,  400/.  a  year ;  and  whereas,  in  truth 
and  in  fact,  the  net  profits  of  the  said  business  had  not  been  nor  were  at 
the  rate  of  500/.  a  year,  but  had  been  and  were  much  less,  to  wit,  50/. 
a  year,  as  the  defendant,  at  the  time  of  making  the  said  false  and  deceit- 
ful representation',  well  knew :  and  the  defendant,  by  means  of  the  pre- 
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mises,  on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived 
the  plaintiff  in  the  said  sale,  and  thereby  the  said  lease,  fixtures,  horse, 
ran,  carl,  utensils  in  trade,  goods  and  chattels,  trade  and  business,  had 
become  and  were  of  no  use  or  value  to  the  plaintiff,  and  the  plaintiff  had 
sustained  great  trouble  and  expense,  to  wit,  an  expense  of  200/.,  in  and 
about  carrying  on  the  said  trade  and  business,  and  endeavouring  to  dis- 
pose of  *the  same,  and  had  been  prevented  from  earning  his  live-  r^o-i  o 
lihood,  and  from  acquiring  divers  great  gains  and  profits  which 
he  might  and  otherwise  woidd  have  acquired,  for  a  long  time,  to  wit, 
&c.,  during  all  which  time  he,  the  plaintiff,  had  been,  and  was,  necessa- 
rily employed  in  carrying  on  the  said  trade  and  business,  and  endeavour- 
ing to  dispose  of  the  same. 

The  defendant  pleaded  not  guilty  ;  whereupon  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after 
last  Trinity  term,  it  appeared  that,  in  April,  1842,  the  plaintiff  caused 
to  be  inserted  in  the  Times  newspaper  the  following  advertise- 
ment : — 

<(  To  small  capitalists.  To  be  disposed  of,  an  old  established  whole, 
sale  ready-money  business,  in  the  central  part  of  the  town,  the  profits  of 
which  average  900/.  per  annum  ;  the  net  profit,  after  payment  of  rent, 
taxes,  and  every  expense  attendant  on  the  business,  exceeds  500/.  per 
annum.  Coming  in,  about  700/.  A  previous  knowledge  of  the  business 
is  not  necessary.  For  further  particulars,  apply  to  Mr.  Armson,  estate 
and  house  agent,  22  Orchard  street,  Portman  Square." 

Upon  seeing  this  advertisement,  the  plaintiff  wrote  to  Mr.  Armson,  re- 
questing to  be  furnished  with  the  particulars. 

He  received  from  Armson's  clerk  the  following  reply : 

"  22  Orchard  Street^  Portman  Square. 
<<  15th  ^pril,  1842. 

«  Sir, — The  business  advertised  is  that  of  a  wholesale  potato-salesman, 
near  Co  vent  Garden,  established  for  many  years.  The  most  satisfactory 
evidence  can  be  given  as  to  amount  of  net  profits,  &c.,  stated  in  the  adver- 
tisement. The  party  now  in  the  business  finds  it  requisite  to  reside  in  the 
country,  on  account  of  bis  health.  The  sum  of  700/.  includes  the  good- 
will, lease,  fixtures  of  house,  also  horse,  cart,  van,  utensils  in  trade, 
•&c.  If  you  entertain  the  matter,  and  will  make  an  appointment  r^gig 
when  you  will  call  upon  me,  I  will  give  you  the  address  of  the 
party,  and  all  other  particulars. 

"  P<  S. — The  business  is  carried  on  at  his  own  premises,  and  not  in 
the  market ;  by  which,  I  believe,  1$,  3d,  per  ton  is  saved." 

Upon  receipt  of  this  letter,  fhe  plaintiff  again  wrote  to  Mr.  Armson,  to 
ascertain  if  the  business  would  require  any  furtlier  capital  than  the  700/. 
therein  mentioned :  to  which  he  received  the  following  answer,  signed  as 
before : —  * 
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"  22  Orchard  Street^  Portman  Square. 
<i  16th  .^nil,  1842. 

"Sir,-i-In  answer  to  your  note,  I  beg  to  acquaint  you,  that,  beyond 
the  700/.,  no  more  capital  would  be  needed  to  carry  on  the  business,  as 
the  potatoes  are  sent  to  you  for  ^e  on  commission.  But  presuming  you 
had  200/.  in  addition,  you  would  then  be  able  to  give  &cilities  in  ad- 
vances to  any  of  the  farmers.  Of  course,  any  profits  arising  from  fhat 
would  be  over  and  above  the  business  of  900/.  per  annum. 

Upon  receipt  of  this  last-mentioned  letter,  the  plaintiff,  through  his 
agent,  Mr.  Lewis,  paid  Mr.  Armson  a  deposit  of  50/.,  and  at  the  same 
time  addressed  to  the  defendant  the  following  proposal : — 

« I  am  willing,  and  hereby  agree  to  take  the  house  No.  31,  James 
street,  Covent  Garden,  for  the  remainder  of  your  term,  to  pay  the  same 
rent  and  taxes  you  now  pay,  and  to  be,  in  every  respect,  subject  to  the 
same  covenants  of  lease.  Also  to  purchase  the  business  now  carried  on 
by  you,  and  to  pay  you  700/.  for  the  same ;  to  include  all  the  fixtures  of 
house,  and  utensils  in  trade,  viz.  horse,  cart,  van,  &c.,  a  list  of  which  to 
be  given  me  in  six  days  from  this  date.  This  lease  or  assignment  to  be 
made  and  executed  on  or  before  the  31st  day  of  May  next,  at  my  ex- 
*3201  P^^s^*  '^^  purchase  *money  I  agree  to  pay  as  follows,  viz.  60/* 
now  paid  down'  as  deposit ;  a  further  sum  of  350/.  on  or  before 
the  31st  of  May,  on  executing  the  assignment ;  the  remaining  sumof  300/. 
to  be  paid  in  three  promissory  notes  jointly  with  my  father,  Mr.  Thomas 
Mummery,  senior,  Dover,  jeweller ;  and  the  first  bill  for  100/.  at  nine 
months,  and  5  per  cent,  interest  added  to  ditto ;  the  second  at  fifleen 
months,  for  100/.  and  interest,  and  the  last  at  eighteen  months,  with  in- 
terest added;  all  dated  from  the  date  of  assignment.  All  rent,  rates,  &c. 
to  be  paid  up  by  you  to  the  time  I  take  possession,  viz.  the  31st  of  May, 
unless  the  business  be  completed  sooner." 

In  reply  to  this  proposal,  the  plaintiff  received  from  Armson,  the  de- 
fendant's agent,  the  following  note : — 

«jjjwt'22d,1842. 

"  Sir, — Mr.  Paul  has  accepted  your  proposal  for  the  business,  &c.,and 
also  the  mode  of  payment." 

The  above  proposal  and  reply  were  tendered  in  evidence,  but  were  re- 
jected for  want  of  a  stamp.  An  assignment  of  the  lease  was  however 
put  in. 

Evidence  was  also  given  by  tie  plaintiff  to  show  that  the  representa- 
tions made  by  Armson  as  to  the  nature  and  extent  of  the  business,  were 
sanctioned  by  the  defendant,  and  that  such  representations  were  untrue. 

On  the  part  of  the  defendant  it  was  contended,  that,  inasm\ich  as  the 
negotiation  for  the  purchase  of  the  business  terminated  in  a  written  agree- 
ment, which  was  not  received  in  evidence  by  reason  of  the  absence  of  a 
stamp,  the  plaintiff  was  not  entitled  to  recover,  there  being  no  proof  of 
"any  sale.  ^ 
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On  the  other  hand,  it  was  insisted  that  the  fact  of  the  sale  was  admit-' 
ted  on  the  record  ;  and  that  all  that  was  put  in  issue  by  the  plea  of  not 
guilty  was,  whether  there  had  been  such  a  representation  by  the  defendant 
as  that  chained  in  the  declaration,  and  whether  it  was  false. 

*His  lordship  left  it  to  the  juiy  to  say  whether  or  not  the  repre-    r#qot 
sentations  alleged  in  the  declaration  had  been  made  by  the  de- 
fendant,  and  whether  they  were  false. 

The  jury  returned  a  verdict  for  the  defendant. 

Sheey  Serjt,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  against  evidence,  and  Aat  the  Lord  Chief 
Justice  had  erred,  in  submitting  to  the  consideration  of  the  juiy  matter 
that  was  admitted  upon  the  record.  He  contended  that  the  fact  of  the 
representation,  being  matter  of  inducement,  was  admitted,  and  that  its 
falsehood  alon^  was  put  in  issue  by  the  plea ;  and  he  cited  Tavemer  v. 
IMtky  5  New  Cases,  678, 7  Scott,  796 ;  Mash  v.  Bensham,  1 M.  &  Rob.  442, 
and  ^pmcer  v.  Bawsouy  1  M.  &  Rob.  652,  in  the  latter  of  which  it  was 
held  by  Pabke,  B.,  that,  in  case  for  deceit  in  the  warranty  of  a  horse, 
"  under  the  new  rules  (Hilary  term,  4  W.  4,  iv.)  the  plea  [of  not  guilty]  put 
in  issue  both  the  warranty  and  the  unsoundness — ^in  «hort,  the  whole 
declaration  except  the  bargain  and  scde^  vihich  were  matter  of  inducement,^^ 

TBn>AL,  C.  J.  There  seems  to  me  to  be  no  ground  for  granting  a  rule 
upon  the  second  point.  As  I  understand  the  rule,  the  wrongful  act  and 
the  motive  are  virtually  and  substantisdly  one  proposition,  and  you  can 
not  separate  the  two,  and  the  whole  is  put  in  issue  by  not  guilty.  The 
case  is  distinguishable  from  those  in  which  the  matter  is  distinctly  allege<4 
on  the  fece  of  the  declaration  by  way  of  inducement  only. 

Upon  the  other  point,  as  to  the  verdict  being  against  evidence,  Htn 
case  is  one  which  is  proper  to  be  reconsidered. 

CoLTifAir,  J.    It  seems  to  me  that  the  wrongful  act  and  motive  an 
imbodied  together,  and  are  like  the  case  *of  slander,  in  which    r^ona 
the  plea  of  not  guilty  puts  in  issue  the  speaking  the  words,  and    '* 
the  speaking  them  maliciously,  and  in  the  sens»  imputed. 

The  rest  of  the  court  concurring,  a  rule  nisi  was  granted  accordingly. 

Talfourdj  Serjt.,  now  showed  cause.  He  submitted  that  the  plaintiff 
ouj^t  to  have  been  nonsuited,  inasmuch  as  he  failed  at  the  trial  to  prove 
the  wrongful  act  alleged  to  have  been  committed  by  the  defendant,  namely, 
the  sale  by  means  of  a  &lse  and  deceitful  representation  of  the  nature  and 
value  of  the  thing  sold.  He  relied  on  Cotton  v.  Broum^  3  Ad.  &  E.  312, 
4  Nev.  &  Man.  831,  where  it  was  held  that,  under  the  new  rules,  the 
plea  of  not  guilty  to  an  action  for  a  malicious  prosecution  puts  in  issue 
the  fact  of  prosecution  as  well  as  the  want  ^f  probable  cause. 

Shee  and  Dowlingy  Serjts.,  in  support  of  the  rule.  The  verdict  was 
clearly  against  the  weight  of  evidence ;  and  it  is  not  competent  to  the 
defendant  now  to  contend  that  the  plaintiff  ought  to  have  been  nonsuited 
at  the  trial.    [Maule,  J.    The  plaintiff  took  upon  hiw9».lf  tc  prove  the 
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sale  of  the  goodwill,  but  failed  to  do  so.  Cresswell,  J.  If  there  was 
no  sale>  it  is  of  no  consequence  how  many  falsehoods  the  defendant  told 
about  the  matter.]  The  statement  as  to  the  representation  was  admitted 
on  the  record :  the  declaration  is  for  the  deceit.  [Cresswell,  J.  For 
a  deceit  on  a  sak.}  All  the  allegation  about  the  sale  is  admitted. 
[Maule,  J.  That  which  is  put  in  issue  is,  the  fact  of  the  defendant 
having  fraudulently  sold  the  business  to  the  plaintiff:  «  not  guilty"  puts 
in  issue  the  sale  and  the  fraud.]  The  plaintiff  was  not  bound  to  put  in 
*^231     ^®  written  contract.     It  was  clearly  •sufficient  for  him  to  show 

^  that  there  was  a  misrepresentation  upon  the  sale  of  the  lease  and 
goodwill  of  the  business }  which  sale  was  well  proved  by  the  production 
of  the  assignment.  In  Dobell  v.  Stevens j  3  B.  &  C.  623,  6  D.  &  R.  490, 
— where  the  vendor  of  a  public-house  made,  pending  the  treaty,  certain 
deceitful  representations  respecting  the  amount  of  the  business  done  in 
the  house,  and  the  rent  received  for  a  part  of  th^  premises,  whereby  the 
plaintiff  was  induced  to  give  a  larger  sum  for  the  premises,  it  was  held 
that  the  latter  might  maintain  an  action  on  the  case  for  the  deceitful 
representations,  although  they  were  not  noticed  in  the  conveyance  of  the 
premises,  or  in  a  written  memorandum  of  the  bargain  which  was  drawn 
up  after  those  representations  were  made.  At  all  events,  it  is  not  com- 
petent to  the  defendant  now  to  urge  this  objection.  Where  an  objection 
that  goes  to  a  nonsuit  is  reserved,  that  means  only  in  the  event  of  the 
verdict  ultimately  being  found  against  the  party  taJcing  it.  In  Dewar  v. 
Pw-day,  3  Ad.  &  E.  166,  4  N.  &  M.  633,  at  the  close  of  the  plaintiff's 
case,  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit: 
the  defendant  offered  evidence,  and  the  jury  retired,  and  were  imable  to 
agree  upon  their  verdict ;  the  judge  being  pressed  to  discharge  them,  no 
counsel  on  either  side  being  present,  directed  a  nonsuit  on  the  point 
which  had  been  reserved.  On  motion  by  the  plaintiff  for  a  new  trial,  it 
was  held  that  the  nonsuit  was  irregular,  and  that  the  defendant  in  showing 
cause  could  not  argue  the  point  reserved  at  the  close  of  the  plaintiff's 
case,  Patteson,  J.,  there  said:  «  When  leave  is  reserved,  by  consent 
of  parties,  to  move  to  enter  a  nonsuit,  it  is  on  the  understanding  that  the 
cause  will  go  on,  and  the  plaintiff  obtain  a  verdict.  If  by  any  circum- 
stance he  loses  that  benefit,  the  consent  does  not  hold.  That  was  the 
case  here." 
*^241         'Tinbal,  C.  J.    The  first  question  to  be  determined  is,  whether 

-'  the  defendant  is  now  in  a  situation  to  take  advantage  of  the  want 
of  proof  of  the  contract  of  sale,  and  to  urge  the  point  taken  at  the  trial  for 
th^  purpose  of  nonsuiting  the  plaintiff:  and  I  am  of  opinion  that  he  is  at 
liberty  so  to  do.  If  the  counsel  for  the  plaintiff  had  not  at  the  time  con- 
sented to  the  reservation  of  leave  to  move  for  a  nonsuit,  it  would  have 
been  my  duty  to  direct  the  jury  to  find  a  verdict  for  the  defendant. 
Rebus  sic  stantibus^  the  offer  to  go  on  was  for  the  plaintiff's  benefit.  It 
would  be  singular  indeed,  if,  the  jury  being  against  him  upon  the  facts, 
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and  the  court  against  him  in  point  of  law,  the  plaintiff  should  now  be  in 
a  better  situation  than  that  in  which  he  then  stood. 

The  second  question  is,  whether  the  exception  taken  at  the  trial  was 
a  just  exception.  I  think  that  it  was.  The  declaration  states,  that  the 
defendant  carried  on  a  certain  business,  and  was  po3sessed  of  a  lease  of 
certain  premises,  and  of  certain  fixtures,  &c. ;  that  the  plaintiff,  at  the 
request  of  the  defendant,  bargained  with  the  defendant  to  buy  of  him  his 
interest  in  the  said  lease,  and  the  said  fixtures,  &c.,  and  the  goodwill  of 
the  said  business,  for  700/. ;  and  that  the  defendant,  by  then  falsely,  fraud- 
ulently, and  deceitfully  pretending  and  representing  to  the  plaintiff  that 
the  amounts  received  for  commission  in  the  course  of  the  said  business 

,.  bad  been  and  were  at  the  rate  of  900/.  a  year,  and  that  the  net  profits  of 
the  said  business  had  been  and  were  at  the  rate  of  500/.  a  year,  then 
bargained  for  and  sold  to  the  plaintiff  the  said  lease,  fixtures,  &c.,  and 
the  said  goodwill,  at  and  for  the  said  sum  of  700/. :  and  the  declaration 
then  goes  on  to  allege  the  falsehood  of  this  representation.  The  only 
evidence  given  at  the  trial  to  prove  the  sale,  was  the  assignment  of  the 
lease :  but  that  did  not  comprehend  the  fixtures,  &c. ;  and  it  appeared 
that  there  was  an  agreement  in  writing  that  *migfat  have  included  r*325 
the  whole;  and  that  agreement  was  not  produced.  It  is  now 
insisted  on  the  part  of  the  plaintiff  that  it  was  not  necessary  to  produce 
the  agreement;  for,  that,  under  not  guilty,  which  was  the  only  plea  upon 
the  record,  the  fraudulent  representation  was  all  that  was  put  in  issue. 
It  seems  to  me,  however,  that  this  is  like  the  old  action  for  deceit  on  a 
sale,  where,  under  not  guilty,  both  the  warranty  and  the  sale  were  put  in 
issue,  the  two  being  inseparable.  The  case  of  Cotton  v.  Broum^  3  Ad. 
&  E.  312,  4  Nev.  &  Man.  831,  where  it  was  laid  down  that  the  plea  of 
not  guilty  to  an  action  for  a  malicious  prosecution,  under  the  new  rules, 
puts  in  issue  the  fact  of  prosecution  as  well  as  the  want  of  probable 
cause,  appears  ta  me  not  to  be,  in  principle,  distinguishable  firom  the 
present.     Upon  the  whole,  I  think  we  ought  not  to  disturb  the  verdict. 

Maule,  J.  I  am  of  the  same  opinion.  This  rule  calls  upon  the  de* 
fendant  to  show  cause  why  the  verdict  found  for  him  at  the  trial  should 

,  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  that  the  verdict  is 
against  evidence.  Looking  at  the  evidence,  it  appears  to  me  that  the 
only  verdict  the  jury  could  have  found  was  the  verdict  which  they  have 
found.  The  declaration  alleges  that  the  plaintiff  bargained  with  tbe  de- 
fendant to  buy  of  him  his  interest  in  a  certain  lease,  and  certain  fixtures, 
&c.,  and  the  goodwill  of  a  certain  business,  for  700/.,  and  that  the 
defendant,  by  then  falsely,  iGraudulently,  and  deceitfully  pretending  and 
representing  to  the  plaintiff  that  the  amount  received  for  commission  in 
the  course  of  the  business,  and  the  net  profits  of  the  trade,  were  of  a  cer- 
tain amount,  then  bargained  for  and  sold  to  the  plaintiff  the  said  lease, 
fixtures,'  &c.,  and  the  goodwill,  at  and  for  a  certain  sum ;  *and  r*32Q 
it  then  goes  on  to  allege  that  the  representation  was  false,  and  a 
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consequent  damage  to  the  plaintiff.  To  this  declaration  the  defendant 
pleads  not  guilty.  When  the  defendant  says  he  is  not  guilty,  he  denies 
that  he  has  done  that  which  the  plaintiff  has  alleged  against  him.  Now, 
the  only  thing  the  plaintiff  alleges  is,  that  the  defendant,  by  means  of  a 
fraudulent  representation,  sold  him  a  certain  lease,  fixtures,  and  goodwill. 
Unless  there  was  fraud,  ihe  plaintiff  has  no  ground  of  action ;  it  was 
essential  also  for  the  plaintiff  to  prove  the  sale  as  alleged.  It  appeared 
from  the  evidence  that  an  assignment  of  the  lease  had  been  executed  to 
the  plaintiff.  It  also  appeared  that  there  was  an  agreement  in  writing 
expressing  the  terms  upon  which  the  fixtures,  &c.,  were  sold.  This 
agreement  was  not  produced ;  nor  was  its  non-production  properly  ac- 
counted for.  It  was  clearly  necessary  under  this  issue  to  prove  the  sale 
by  the  only  proper  medium  of  proof.  It  has  been  said,  that,  as  the  mis- 
representation complained  of  had  reference  to  a  different  portion  of  the 
subject-matter  of  the  sale,  it  was  not  necessary  to  prove  the  agreement. 
I  do  not  assent  to  that.  The  complaint  is,  that  the  defendant  firaudulently 
misrepresented  the  whole  subject  of  sale.  The  plaintiff  was  bound  to 
prove  the  sale.  That  which  took  place  as  to  the  nonsuit,  it  is  said,  only 
gives  the  defendant  a  right  to  take  advantage  of  the  objection  where  the 
verdict  is  the  other  way.  But  I  apprehend  what  we  have  here  to  dispose 
of  is,  a  rule  for  a  new  trial  on  the  ground  that  the  verdict  found  by  the 
jury  is  against  the  weight  of  evidence. .  And,  jupon  full  investigation,  it 
appears  that  there  has  been  a  failure  of  proof  on  the  part  of  the  plaintiff; 
and  therefore,  if  the  cause  bad  been  conducted  with  rigorous  strictness, 
there  could  only  have  been  a  verdict  for  the  defendant.  For  these 
reasons,  I  think  that  this  rule  ought  to  be  discharged. 
4^0971  *C&EsswELL,  J.  I  also  am  of  opinion  that  this  rule  must  be 
discharged.  The  action  is  brought  against  the  defendant  for 
selling  a  certain  lease  and  certain  fixtures  and  goodwill  for  a  larger  price 
than  they  were  worth,  by  means  of  a  false  and  fraudulent  representation. 
The  plea  of  not  guilty  clearly  puts  in  issue  the  sde  by  means  of  the 
fraudulent  representation :  the  plaintiff  was  bound  to  prove  both  a  sale 
and  a  misrepresentation.  At  the  trial,  the  latter  only  was  proved.  The  de* 
fendant's  counsel  pointed  out  the  objection,  and  asked  my  Lord  to  non- 
suit the  plaintiff.  The  cause,  however,  was  allowed  to  proceed,  the 
point  being  reserved.  The  jury  having  found  a  verdict  for  the  defendatit, 
we  are  now  asked  to  set  aside  that  verdict,  on  the  ground  that  it  is  not 
warranted  by  the  evidence.  Upon  looking  at  the  evidence  before  the 
juiy,  we  are  clearly  of  opinion  that  the  verdict  was  properly  found  for 
the  defendant ;  and,  consequently,  there  is  no  pretence  for  making  this 
rule  absolute. 

Erle,  J.  This  is  an  application  to  the  discretion  of  the  court,  to  grant 
a  new  trial  on  the  ground  that  the  verdict  is  against  evidence.  The 
cause  of  action  was,  a  sale  by  means  of  a  false  and  fraudulent  represen- 
tation.   The  plaintiff  complains  that  he  was  induced  by  that  fidse  repre* 
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sentation  to  make  the  purchase.  It  was  therefore  essential  to  show  that 
there  was  a  sale,  and  also  that  there  was  a  misrepresentation.  It  clearly 
was  not  enough  ta  prove  a  misrepresentation  only.  It  is  said  that  the 
production  of  the  assignment  sufSciently  showed  the  sale  of  the  lease  and 
goodwill.  The  whole,  however,  was  one  entire  bargain,  and  could  only 
be  proved  by  producing  the  agreement.  I  also  think  the  defendant  is 
not  precluded  from  urging  the  objection  taken  by  him  at  the  trial. 

Rule  discharged. 


END  or  KLAET  TERM. 
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m  THE  EIGHTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  sat  in  banco  in  this  yacatioui  were, 
TiNDAL,  C.  J.  Maule,  J. 

COLTBiANy  J.  EhlE*  J. 


THOMPSON  and  Another  v.  SMALL.    Feb.  6. 

A.  chartered  a  ▼eseel,  of  which  B.  was  maatgr  and  paitnowner,  for  a  voyage  from  London  to 
Sydney,  for  a  grosa  aom  of  1600L.  payable  two  months  after  dearanoe  at  the  custom-hooae. 
A.  bought  gooda  of  G.  to  be  shipped  on  A.'a  own  account  on  board  the  vessel,  and  to  be  paid 
for  before  the  vessel  left  the  port  of  London.  The  goods  were  accordingly  shipped  by  C, 
who  took  Irom  the  mate  receipts  as  for  gooda  shipped  on  C.'s  account,  and  which  receipis 
were  still  kept  by  C.  Two  days  afier  the  goods  were  shipped,  A.  became  insolvent  axid 
unable  to  perform  his  contract  with  C^  and  aubaeqaently  agreed  with  C.  to  rescind  it,  and 
signed  an  order  directing  B.  to  deliver  the  gooda  to  them.  The  gooda  were  demanded  on 
behalf  of  C,  both  before  and  after  the  rescission  of  the  contract,  O.  offering  at  the  aame  time 
to  pay  all  reasonable  charges  attending  such  re-delivery,  and  every  lawful  claim  the  owners 
might  have  upon  the  gooda.  B.  refused  to  deliver  the  goods  to  G.,  on  the  ground  that,  they 
having  been  shipped  for  the  voyage  stated  in  the  charter-party,  it  was  the  duty  of  B.  to  con- 
vey them  to  their  destination : — Held,  that,  assuming  that  the  property  in  the  goods  passed 
to  A.  by  the  shipment,  yet,  as  A.  had  neither  become  bankrupt  nor  taken  the  benefit  of  the 
insolvent  act,  but  continued  ndjurit  up  to  the  time  of  making  the  agreement  to  readnd  the 
contract— by  the  operation  of  that  agreement  and  the  delivery  order  given  by  A.,  the  property 
in  the  goods  re-vested  in  B.,  either  in  his  original  right  aa  vendor,  or  aa  a  new  right  dedved 
from  the  assignment  of  the  vendee ;  and  that  the  refusal  of  B.,  upon  the  ground  atated  by 
him,  to  re-deliver  the  goods  after  the  demand  by  C,  the  contract  with  A.  being  reacinded, 
and  the  offer  then  made  of  the  payment  of  the  reaaonable  charges  and  all  lawful  daima,  waa 
a  wrongful  conversion ;  there  being  nothing  in  the  terms  of  the  cfaarter>parly  that  could 
restrain  the  charterer  firom  dealing  with  the  cargo  aa  he  thought  proper,  or  prevent  him  from 
taking  out  the  cargo  before  the  Bailing  of  the  vessel,  or  to  entitle  the  master  to  insist  on  cany* 
ing  it  to  its  destination. 

Qtftfre,  whether  or  not  C.  derived  a  new  right  from  retaining  the  mate's  receipt  and  the  demand 
made  by  them  before  the  resdasion  of  the  contractt 

T&ovER,  for  40  sheets  of  milled  lead,  30  casks  of  shot,  6  tierces  of 
ground  lead,  6  tierces  of  red  lead,  100  boxes  of  tin-plates,  and  100  boxes 
and  30  casks;  of  the  value  of  500/. 
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*The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the    r«Q2Q 
goods  were  not  the  property  of  the  plaintifis ;  upon  which  pleas    ** 
the  plaintifis  joined  issue. 

At  the  trial  before  Tinbal,  C.  J.,  at  the  adjourned  sittings  in  London, 
after  Michaelmas  term  last,  a  verdict  was  found  for  the  plainti&*s,  damages 
500/.,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

During  the  time  hereinafter  mentioned  the  plaintifis  were  lead  and  tin- 
plate  merchants,  carrying  on  business  under  the  firm  of  William  Thomp- 
son &  Co.,  at  Allhallows  Wharf,  London ;  and  the  defendant  was  the 
master  and  owner  of  eight  64ths  of  the  Bucephalus. 

The  action  was  brought  for  394f.  6^.  2d.y  the  value  of  certain  milled- 
lead,  shot,  sheet-lead,  white-lead,  red-lead,  and  tin-plates,  under  the  fol- 
lowing circumstances : — On  the  20th  of  July,  1843,  Theodbre  Grumbrecht, 
who  then  held  a  responsible  situation  in  the  house  of  Huth&  Co.,  ordered 
the  goods  in  question  of  the  plaintiflTs,  to  be  shipped  on  his  account,  on 
•board  the  Bucephalus,  then  lying  in  the  West  India  export  dock,  r^ooQ 
and  then  about  to  proceed  to  Sydney  and  New  Zealand ;  and  to 
be  paid  before  the  ship  left  the  port  of  London. 

There  was  no  written  contract  for  the  goods,  but  the  order  was  given 
verbally  by  Grumbrecht  to  one  of  the  plaintiflT's  clerks. 

The  goods  were  accordingly  shipped  by  the  plaintiffi  on  board  the 
Bucephalus,  by  their  own  barges  and  s^rants^  on  the  27th  of  July,  1843; 
and  at  the  time  of  such  shipment  the  plaintiffs  took  a  receipt  for  the  goods 
fipom  the  chief  officer  of  the  vessel,  of  which  receipt  the  following  is  a  copy : 
"Allhallows  Wharf,  London,  27th  July,  1843. 

»  Received  &X)m  William  Thompson  &  Co.,  in  good  order  and  well- 
conditioned,  the  under-mentioned  goods,  on  board  the  Bucephalus,  Cap- 
tain A.  Small,  for  Sydney : — 

«  T.  G.  Nineteen  sheets  milled  lead. 

«  Sixteen  casks  shot. 

«  Four  tierces  containing  ground  lead  and  red-lead. 
«  Sixty  boxes  tin-plates. 
(<  Reeeived  the  above,  P.  Jenkixs,  for  L.  Fillan, 

w  Chief  officer  of  the  ship  Bucephalus." 

The  plaintiflTs  have  always,  firom  the  time  of  receiving  the  said  receipt 
up  to  the  present  time,  retained  the  same. 

On  the  26th  of  July,  1843,  the  plaintifis  delivered  to  Grumbrecht  an 
invoice  of  the  said  goods,  of  which  the  following  is  a  copy : — 

m#    rrk     1       r^       i.     u^        *"  London,  26th  July,  1843.     [♦331 
« Mr.  Theodore  Grumbrecht,  '  ^^  ^ 

<<  Bought  of  William  Thompson  &  Co. 

«  T.  G.   60  boxes  of  tin-plates,  viz.: —  £ 

20 IC     -    .    281     28 

20 IX     .    -    341     34 

20  KX    -    .    40    '  40 
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16  casks,  20  bags  each,  containing 

320  bags,  of  shot,  80  cwt. 
19  sheets  of  milled  lead,  162  cwt. 

3  qrs.  24  lbs. 
4  tierces,  containing  the  imder- 

mentioned  100  kegs  of  genuine 

ground  white  lead,  50  cwt. 
Watching  .        -        -        - 

10  kegs  of  red  lead,  2  cwt.  2  qrs. 
16  casks  3| ,  4  tierces  6j ,  100 

kegs  1|  3,  10  ditto  1 1  -  10    7    0 

je394    6    2» 


19|6 

78  0  0 

17|6 

142  11  11 

2316 

68  15  0 

i 

0  6  0 

18/6 

2  6  3 

After  the  goods  had  been  put  on  board,  as  abovermentioned,  yiz., 
on  or  about  the  29th  of  August,  1843,  Grumbrecht  was  taken  into 
custody  upon  a  charge  of  felony  preferred  against  him  by  Messrs. 
Huth&Co. 

Grumbrecht  at  the  time  of  his  apprehension  was  insolvent,  and  unable 
to  pay  for  the  said  goods.  The  plaintifls^  upon  the  fact  of  the  apprehen- 
sion and  insolvency  of  Grumbrecht  coming  to  their  knowledge,  viz.,  on 
the  1st  of  September,  1843,  caused  a  notice,  of  which  the  following  is  a 
copy,  to  be  served  upon  the  defendant  personally: — 
*3321  *"  ^^  hereby  demand  and  require  you  forthwith  to  re-deliver 
to  Messrs.  William  Thompson  &  Co.  of  Allhallows  Lane,  Lon- 
don, merchants,  the  under-mentioned  goods,  shipped  by  them,  and  now 
on  board  the  ship  called  the  Bucephalus^  under  your  command,  bound 
for  Sydney,  viz. : — 

<(  T.  G.     19  sheets  milled  lead. 
16  casks  of  shot.  ^ 

4  tierces  containing  ground  lead  and  red  lead. 
60  boxes  tin-plates.  . 

"  And  we  further  give  you  notice  that  the  said  William  Thompson  Sl 
Co.  hereby  tender  and  offer  to  pay  the  reasonable  charges  attendmg  the 
re-delivery  of  the  said  goods,  and  that,  in  case  you  refuse  to  re-deliver 
the  same,  the  said  William  Thompson  &  Co.  will  commence  an  action 
against  you  for  the  recovery  of  the  same ;  and,  in  particular,  we  hereby 
further  give  you  notice  not  to  deliver  the  said  goods  nor  sign  any  bill  of 
lading  for  the  same  to,  or  in  favour  of,  Theodore  Grumbrecht,  or  his  order. 
Dated,  this  1st  September,  1843. 

«To  Mr.  A.  Small,  captain  of  the  said  ship  Bucephalus,  and  to  the 
owner  or  owners,  and  the  brokers  or  broker  of  the  said  ship,  and 
whom  else  it  may  concern. 

« (Signed)  Vandercom  &  Co.,  23,  Bush  Lane, 
<<  Solicitors  for  the  said  William  Thompson  &  Co." 

The  defendant,  upon  bemg  served  with  the  said  notice,  stated  that  he 


1  Manning,  Granoer,  &  Scott.  332 

should  not  deliver  the  goods,  but  that  he  should  hand  the  notice  to  his 
solicitors,  and  that  Vandercom  &  Co.  would  hear  from  them.  On  the  2d 
of  September,  a  copy  of  the  same  notice  was  also  served,  by  direction  of 
the  plaintifis,  upon  Mr.  Lindsay,  the  broker  of  the  Bucephalus,  who 
then  ^d  that  he  was  only  acting  as  broker,  and  that  he  should  take  the 
demand  to  Crowder  &  Co.,  and  act  under  their  advice. 

*6n  the  4th  of  September,  1843,  the  plaintiff's  attorneys.  Van-     r^ooo 
dercom  &  Co.,  received  from  Crowder  &  Maynard,  dien  the    ** 
defendant's  attorneys,  a  letter,  of  whi<:;h  the  following  is  a  copy : — 

"  57  Coleman  Street^  4^A  September^  1843. 

<<  Sirs, — ^Mr.  Small,  master  of  the  Bucephalus,  has  brought  us  your  no- 
tices on  behalf  of  Messrs.  Thompson  &  Forman  and  William  Thompson 
&  Co. ;  and  we  shall  be  glad  to  know  on  what  ground  you  claim  the  re- 
delivery of  the  goods  there  referred  to.  It  is  proper  to  mention  that  Mr. 
Grumbrecht,  on  whose  account  these  goods  were  understood  to  be  ship- 
ped, is  himself  the  charterer  of  the  Bucephalus  for  her  present  yoyage. 

(Signed)     «  Crowder  &  Maynard." 

To  this  letter  Vandercom  &  Co.,  on  the  same  4th  of  September,  re- 
plied as  follows; 

<<  Sirs, — Messrs.  Thompson  &  Forman  and  Messrs.  William  Thompson 
tL  Co.  are  the  shippers  of  the  goods  in  question  for  Sydney,  and  they  hold 
the  mate's  receipts  for  them.  The  vendee  having  failed,  they  claim  to 
be  entitled  to  stop  the  goods ;  vide  Thompson  v.  TVot/,  2  Carr.  &  P.  334, 
and  the  other  cases  cited.  We  apprehend  the  circumstance  of  the  ven- 
dee being  the  charterer  of  the  ship  does  not  affect  the  vendor's  right  to 
stop  iniransUu;  vide  Bohllingk  v.  IngliSj  3  East,  381. 

(Signed)    «  Vandercom  &  Co. 

"P.  S. — ^Please  let  us  know  immediately  what  your  clients  purpose  to 
do.     We  apprehend  our  clients  are  not  answerable  for  freight." 

In  answer  to  which  last-mentioned  letter,  Crowder  &  Co.,  the  defend- 
ant's attorneys,  on  the  5th  of  September,  *1843,  wrote,  and  for-     •-•qqa 
warded  to  Vandercom  &Co.,  the  plaintiff's  attorneys,  a  letter  in     ■- 
the  following  terms : — 

««  67  Coleman  Street,  5th  Sq>tembery  1843. 

«  Sirs, — Unless  some  general  arrangement  can  be  effected  in  regard  to 
the  Bucephalus,  we  are  disposed  to  think  that  the  ship  must  proceed  to 
her  destination,  with  the  cargo  now  on  board  ;  and  in  that  case  your 
clients  must  claim  their  property  (if  they  are  entitled  to  it)  on  her  arrival 
out.  It  is  clearly  laid  down  in  Thompson  v.  Traily  that  the  captain 
would  be  justified  in  this  course.  The  ca^e  of  Bohtlingk  v.  higKs  ap- 
pears to  us  an  authority  for  considering  the  transitus  of  the  goods  in 
question  as  at  an  end.  They  are  not  on  board  the  Bucephalus  for  the 
purpose  of  being  conveyed  from  the  seller  to  the  buyer,  but  from  the 
buyer,  who  has  received  them  into  his  own  ship,  to  the  place  he  intends 
to  send  them  to.    In  the  case  referred  to,  Mr.  Justice  Lawrence  says. 
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thaty  if  one  parchase  goods  here,  to  be  sent  abroad,  and  they  are  delivered 
on  board  a  chartered  ship  in  a  port  of  this  kingdom,  such  delivery  is  in 
effect  a  delivery  to  the  vendee.  On  the  part  of  the  master  and  owners, 
we  shall  be  much  better  satisfied  not  to  have  to  discuss  these  questions ; 
but  we  have  a  difficulty  in  determining  what  course  to  adopt,  until  we 
learn  the  intentions  of  the  friends  and  creditors  of  Mr.  Grumbrecht 

(Signed)  "  Crowder  &  Maykard." 

To  such  lasrt-mentioned  letter,  Vandercom  &  Co.  replied  by  a  letter^ 
dated  September  6th,  1843,  as  follows : — 

«  The  Bucephalus. 

»*  Sirs, — As  it  is  desirable  that  we  should  come  to  some  certain  deter- 
mination on  the  subject  of  the  goods  shipped  by  Thompson  &  Forman, 
and  W.  Thompson  &  Co.,  without  delay,  we  purpose  to  advise  with 
^  ^counsel  on  the  subject,  and  to  act  under  his  advice ;  and,  as  it 

J  is  desirable  we  should  state  the  facts  accurately,  we  should  be 
much  obliged  if  you  would  furnish  us  with  a  copy  of  the  charter-party 
under  which  the  ship  was,  as  we  understand  from  you,  to  be  freighted  by 
Mr.  Grumbrecht,  as  we  think  the  rights  of  the  parties  may  in  some  mea- 
sure depend  upon  the  nature  and  terms  of  that  instrument. 

«'  We  presume  that,  on  the  part  of  the  owners  and  master,  you  do  not 
claim  any  interest  in  the  goods  themselves,  unless  in  respect  of  the  lien 
(if  any)  which  your  clients  may  claim  to  have  upon  them  for  freight.  We 
presume  also,  that  you  have  no  notice  of  any  interest  in  the  goods  by  any 
other  party  than  Mr.  Grumbrecht.  Supposing  Mr.  Grumbrecht  is  wiDing 
to  give  an  order  for  the  re-delivery  of  the  goods,  will  the  master  and 
owners  re- deliver  upon  that  order?  Our  object  in  these  inquiries  is,  that 
we  may  know  exactly  how  we  stand,  and  be  fully  advised ;  and  your 
immediate  attention  will  much  oblige  us. 

(Signed)        "  Vandercom  &  Co." 

On  the  following  day  Crowder  and  Ma)mard  replied  as  follows: — 

«  Bucephalus. 

«  Sirs, — We  send  herewith  a  copy  of  the  charter-party.  The  owners 
have  not  received  notice  of  any  interest  in  the  goods  in  question  other 
than  that  of  Mr.  Grumbrecht.  They  were  entered  as  shipped  on  his  ac- 
count. The  owners  do  not  claim  any  interest  themselves  in  the  goods, 
unless  in  respect  of  their  lien  for  freight:  but  the  ground  on  which  they 
now  decline  to  give  up  the  goods  i^,  that  they  were  put  on  board  for  the 
purpose  of  being  conveyed  on  the  charterer's  account  to  Sydney.  W^e 
are  not  prepared,  under  the  circumstances,  to  advise  the  owners  to  re-de- 
•3361  ^^^'^^  *^  •goods  upon  the  order  of  Mr.  Grumbrecht.  We  shall 
^  be  glad  to  receive  copies  of  the  mate's  receipts,  which  are  in  your 
client's  possession.  We  presume  that  you  are  aware  that  some,  if  not  the 
whole  of  these  receipts,  had  been  delivered  over  by  your  clients  to  Mr. 
Grumbrecht,  and  were  afterwards  received  back  from  him. 

(Signed)        «  Cromtdee  &  Maynard." 
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The  following  is  a  copy  of  the  charter-party  (dated  the  3d  of  June, 
1843)  sent  by  Crowder  &  Co.  with  the  last-mentioned  letter,  and  ia  in 
&ct  a  copy  of  the  charter  by  which  Gnunbrecfat  had  ciiarteied  the  Bu* 
cephalus: — 

« It  is  this  day  mutually  agreed  between  Messrs.  Ross,  Corfoett,  &  Co., 
owners  of  the  good  ship  or  vessel  called  the  Bucepludus,  now  lying  in  the 
liver  Thames,  of  the  measurement  of  550  tons,  or  thereabouts,  Andrew 
Small,  commander,  and  Theodore  Grombrecht,  merchant,  of  London,  that 
the  said  Messrs.  Ross,  Corbett,  &  Co.  agree  to  let,  and  the  said  Theo- 
dore  Grumbrecht  agrees  to  hire  the  said  ship  Bncephalus  for  a  voyage 
from  London  to  Sydney,  and,  if  required  by  the  charterer  or  his  agent,  to 
proceed  to  Wellington  and  Auckland,  in  New  Zealand,  and  there  the 
voyage  to  end:  that  the  said  Theodore  Grumbrecht,  as  charterer,  to  have 
the  whole  and  entire  use  of  the  ship  out,  for  all  lawful  goods  and  cabin 
passengers:  the  cargo  to  be  tdken  on  board  in  London,  and  stowed  by  the 
charterer's  own  men  and  stevadore,  at  his  expense  and  risk;  die  ship  to 
have  sufficient  room  and  accommodatbn  below  for  her  provisions  and 
crew :  Captain  Small  and  his  chief  officer  to  have  a  cabin  each  in  ibe 
poop :  the  owners  to  find  captain,  officers,  and  crew  in  provisions  and 
wages ;  the  charterer  to  find,  all  the  passengers  in  provisions,  water, 
drinkables,  plate,  napery,  crockeryware,  &c. ;  the  ship  to  clear  at  the 
custom-house,  and  saS  from  London,  wind  and  weather  permitting,  on 
or  before  the  31st  of  ^August :  seventy  running  days  to  be  allowed  r*QQ7 
for  discharging  and  receiving  cargo  at  Sydney,  Wellington,  and  '' 
finally  discharging  at  Auckland,  in  New  Zealand :  twenty  days  on  de- 
murrage, if  required,  to  be  allowed  at  Auckland,  at  10/.  per  day :  all 
goods  landed  and  taken  on  board  at  Sydney  to  be  on  and  firom  the  wharf 
at  the  charterer's  expense ;  and  all  goods  discharged  at  Wellington  and 
Auckland  to  be  landed  in  the  ship's  boats,  if  required,  but  at  the  charterer's 
risk ;  any  extra  labour  or  expense  required  for  loading  or  .discharging 
cargo  at  Sydney,  beyond  the  ship's  crew,  to  be  paid  by  the  charterer:  the 
vessel  to  pay  her  own  pilotage  and  port  charges :  and  in  consideration 
of  this,  the  said  Theodore  Qrumbrecht  agrees  to  pay  the  said  Messrs.  Ross, 
Corbett  &  Co.  the  sum  o(  1600/.,  to  be  paid  in  London,  two  months  after 
the  ship  clears  at  the  custom-house:  penalty  for  non-performance  of  this 
a^^eement,  1000/. :  twenty  days'  dematrage  in  London,  if  required,  at 
the  rate  of  5/.  per  day." 

On  the  14th  of  September,  1843,  an  agreement  was  made  and  entered 
into  between  the  plaintiiis.and  Grumbrecht,  and  signed  by  both  the  said 
parties,  of  which  the  following  is  a  copy : — 

«  Memorandum  of  agreeu^ent  made  this  14th  day  of  September,  1843, 
hekmiten  Messrs.  W.  Thompson  &  Co.,  of  Allhallows  Wharf,  Upper 
Thames  street,  London,  merchanjts,  of  the  one  part,  and  Theodore  Grum^ 
brecht,  of  the  city  of  London,  merchant,  of  the  other  part: 

u  liOieieas  n  contract  wa»»ade  ^and  entered  into  on  or  about  the  90th 
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of  July  last,  between  the  above-named  W.  Tlibmpson  &  Co.  and  Theo- 
dore Grumbrecht,  for  the  sale  by  the  said  W.  Thompson  &  Co.  to  the  said 
Theodote  Grumbrecht  of  certain  quantities  of  sheet-lead,  ground-lead, 
red-lead,  shot,  and  tin-platesj  to  be  shipped  on  board  the  Bucephalus, 
•3381  (^^P*^**  ^'  Small,)  lying-  in  the  *West  India  Docks,  for  Sydney 
and  New  Zealand :  and  whereas,  in  pursuance  of  the  said  con- 
tract, the  following  goods  have  been  delivered  by  W.  Thompson  &  Co. 
on  board  the  said  ship  [enumerating  them] :  Now,  it  is  hereby  mutually 
agreed  between  the  said  parties  that  the  said  contract  of  sale  shall  be,  and 
the  same  is  hereby,  wholly  rescinded,  annxdled,  and  made  void ;  and  it 
is  hereby  declared  diat  the  said  goods  ^o  delivered  on  board  tibe  said 
ship  are  the  sole  and  exclusive  property  of  the  «aid  W.  Tliompson  &Co.; 
and  that  they  are  entitled  to  the  immediate  possession  of  the  same.  And 
the  said  Theodore  Grumbrecht  hereby  relinquishes  and  gives  up  to  and 
in  favour  of  the  said  W.  Thompson  &  Co.  any  property  or  interest  he 
may  have  acquired  in  the  said  goods,  or  any  part  thereof;  and  hereby 
authorizes  the  said  W.  Thompson  &  Co.  to  take  and  receive  the  said 
goods  from  the  captain  or  owners  of  the  said  ship,  and  to  keep,  and  re- 
tain the  same  for  their  own  use  and  benefit,  free  from  all  claim  of  him 
the  «aid  Theodore  Grumbrecht  to  the  same,  or  any  part  thereof.  In  wit- 
ness, &G. 

And  on  the-  same  14th  of  September,  1843,  Grumbrecht  signed  an 
order,  of  which  the  following  is  a  copy : — 

<<To  the  owners,  and  Captain  Andrew  Small,  of  the  diip  Bucephalus. 
ii  West  India  DockSy  Lonitm,  14^A  Sept.,  1843. 

<<  Gentlemen: — I  hereby  authorize  and  require  you  to  deliver  up  to 
Messrs.  William  Thompson  &  Co.  the  whole  of  the  goods  shipped  by 
them  on  board  the  6uce|dialus  for  Sydney  and  New  Zealand,  without 
delay.  (Signed)    Theo.  Grumbrecht." 

On  the  same  day  the  plaintiffs  caused  a  copy  of  the  said  agreement, 

and  the  said  last-mentioned  order,  to  be  served  upon  the  defendant,  who 

was  then  such  captain  and  part-owner  of  the  diip  as  aforesaid ;  and  at  the 

*3391    *^^^  ^'  ^^^^  service,  the  original  agreement  was  produced  and 

shown  to  the  defendant.    . 

On  the  15th  of  September,  1843,  copies  of  the  agreement  and  order 
were  also  served  upon  the  ship's  broker,  Lindsay,  and  also  on  Fillan,  the 
chief  mate,  who  was  in  charge  of  the  ship  and  goods  on  board,  in  &e 
West  India  Docks.  At  the  same  time,  a  further  notice  and  demand  was 
served  on  each  of  the  aforesaid  parties,  namely,  the  defendant,  the  ship's 
broker,  and  the  mate  having  charge  on  board  the  said  vessel. 

The  following  is  a  copy  of  such  notice  and  demand : — 

«  To  Mr.  Andrew  Small,  captain  of  the  diip  Bucephalus,  to  theownerg 
or  owner,  and  the  brokers  or  broker,  of  the  said  ship,  to  L.  Fillan,  chief 
officer  of  the  said  ship,  and  to  whom  else  it  may  concern : 

a  We,  the  undersigned,  as  die  attorneys  and  on  the  behalf  of  Messrs. 
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W.  Thompson  and  Henry  Kebbell,  of  AUhallows  Wharf,  Upper  Thames 
street,  London,  merchants,  trading  under  the  firm  of  W.  Thompson  & 
Co.,  do  hereby  demand  and  require  of  you  the  immediate  delivery  to  the 
said  Messrs.  W.  Thompson  &  Co.  of  the  following  goods,  which  were, 
on  or  about  the  27th  of  July  last,  shipped  by  the  said  W.  Thompson  & 
Co.  on  board  the  said^shi^  Bucephalus,  viz.  [enumerating.them.]  And  take 
notice,  that  the  servants  of  the. said  Messrs.  W.  Thompson  &  Co.  will,  on 
the  morning  of  Saturday  next,  the  16th  of  September  instant,  at  10  o'clock 
in  the  forenoon,  by  the  authority  of  the  said  Messrs.  W.  Thompson  &  Co., 
and  of  Theodore  Grumbrecht,  attend  at  the  said  ship  for  the  purpose  of  re- 
moving the  said  goods  from  the  same,  on  discount  of  the  said  W.  Thompson 
L  Co. ;  and  that,  in  case  you  shall  refuse  to  deliver  the  said  goods  to  the 
said  W.  Thompson  &  Co.,  or  their  servants,  or  to  allow  such  goods  to  be 
removed  from  the  said  ship,  or  shall  deliver  the  same  or  any  part  thereof 
*to  any  person  or  persons  other  than  to  the  said  W.  Thompson  &  t^^iq 
Co.,  or  their  authorized  agents,  you,  and  each  and  every  of  you, 
will  be  held  liable  for  all  damages  and  loss  which  may  be  thereby  sus- 
tained by  the  said  W.  Thompson  &  Co.,.  who  will  immediately  take  such 
proceedings  against  you,  or  some  of  you,  as  they  shall  be  advised.  And 
further,  take  notice  that  the  present  dejnand  is  made  without  prejudice 
to  the  notice  already  given  to  you,  or  some  of  you,  for  the  delivery  up  of 
the  said  goods,  or  to  the  right  of  the  said  W.  Thompson  &  Co.  to  the 
said  goods,  independent  of  an  agreement  made  between  them  and  the 
said  Theodore  Grumbrecht  for  rescinding  the  contract  for  sale  of  the  said 
goods,  (and  a  copy  of  which  agreement  is  served  upon  you  together  with 
this  notice,)  and  independent  of  the  order  (also  served  upon  you)  of  the 
said  Theodore  Grumbrecht  for  the  delivery  of  ihe  said  goods  to  the  said 
W.  Thompson  &  Co.  And  take  notice  that  the  said  W.  Thompson  & 
Co.  hereby  offer  to  pay  the  reasonable  charges  attending  the  delivery  of 
the  said  goods,  and  any  lawful  claims  which  you  may  have  upon  the  said 
goods,  or  to  the  possession  thereof.    Dated,  this  14th  September,  1843. 

(Signed)  «  Yandercom  &  Co." 

On  the  same  day,  after  service  of  such  last-mentioned  notice  and  d^ 
mand,  the  attorneys  for  the  plamtifis  received  from  the  attorneys  of  the 
defendant  a  letter,  of  which  the  following  is  a  eopy:-* 

«  Sirs : — We  are  directed  by  the  captain  of  the  Bucephalus  to  inform 
you,  that,  as  the  goods  referred  to  in  your  notices  to  him  were  put  on 
board  for  the  purpose  of  being  conveyed  to  Sydney,  he  cannot  now  per^ 
mit  them  to  be  taken  out.  (Signed)        Cbowdee  &  Matnabd." 

The  last-mentioned  letter,  as  well  as  the  previods  letters  written  by 
Crowder  &  Maynard,  were  written  *and  sent  by  them  as  the  attor-  r*oAt 
neys  of,  and  by  the  authority  of  the  defendant.  "•  ' 

At  the  tim^  appointed  by  the  last-mentioned  notice  of  the  14th  Sep- 
tember, 1843,  the  plaintiff,  Henry  Kebbell,  on  behalf  of  himself  and  the 
said  other  plaintiff,  accompanied  by  his  attorney,  Mr.  Cree,  and  his  derk, 
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and  the  lighterman  in  the  employ  of  the  plaintiffs,  attended  on  board 
the  ship  Bucephalus  to  demand  the  goods  ;  and  they  also  took^vith  them 
an  authority,  signed  by  Grumbrecht  to  Chantler,  the  said  lighterman,  au- 
thorizing him  to  unship  and  remove  the  said  goods  on  account  of  the 
.  plaintifis,  and  also  an  authority  from  the  pluntiffs  to  receive  the  same 
goods  on  their  account,  of  which  the  following  are  respectively  copies: — '• 

"ToMr.  F.  C.  Chantler: 
'  « I  hereby  authorize  you  to  unship  and  remove  the  goods  shipped  by 
Messrs.  W.  Thompson  &  Co.  on  board  the  Bucephalus,  now  lying  in  the 
West  India  docks,  for  Sydney  and  New  Zealand,  and  to  receive  the  same 
into  your  possession  for  and  on  account  of  the  said  Messrs.  W.  Thompson 
ft.  Co.    Dated,  this  1^  day  of  September,  1843. 

(Signed)        «  Theo.  Gbumbrecbt." 

<*  To  Mr.  F.  C.  Chantler : 

«<  We  hereby  authorize  and  direct  you  to  receiye  the  above-mentioned 
goods  from  the  ship  Bucephalus,  on' our  account. 

(Signed)         «  Wm.  Thob«pson  ft.  Co." 

Upon  the  arrival  of  the  said  parties  at  the  ship  on  the  last-mentioned 
day,  they  found  Fillan,  the  chief  mate,  in  charge  of  the  said  vessel,  and 
of  the  goods  on  board  thereof^  and  they  then  produced  and  showed  to 
Fillan,  on  board  the  said  vessel,  the  sibresaid  original  receipt  for  the 
*3421  S^^^>  ^  original  agreement  signed  by  ^Grumbrecht  as  aforesaid, 
with  a  copy  of  which  he  had  been  served  by  the  plaintiffs  two 
days  previously ;  and  also  the  said  orders  and  authority  to  Chantler ;  and 
they  then  demanded  the  re-deliveiy  of  the  goods  pursuant  to  the  said  no- 
tice and  demand,  and  the  said  authority  for  Chantler  to  unship  the  same : 
to  which  Fillan  then  replied,  he  would  not  permit  the  goods  to  be  re^ 
moved,  and  gave  a  positive  refusal  to  re-deliver  the  same. . 

The  goods  in  question  were  at  this  time  so  stowed  that  they  could  have 
been  got  out  in  three  days. 

No  bill  of  lading  for  die  said  goods  was  ever  signed. 

The  Bucephalus  was  originally  advertised  to  sail  on  the  31st  of  Au- 
gust, 1843,  but  her  time  for  sailing  was  from  time  to  time  altered  by  ad- 
vertisement, until  the  £3d  of  September,  1843.  She  did  not  leave  the 
West  India  Export  docks  until  the  29th  of  September,  1843 ;  and  con- 
tinued to  load  until  that  day :  amd  ultimately  she  sailed  without  a  full  cargo. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  cir- 
cumstances above  stated,  the  plaintiffs  are  entitled  to  recover  m  this  ac> 
tion.  If  the  court  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
any  portion  of  the  goods  in  question,  the  rerdict  is  to  stand  for  the  plain- 
tiff for  the  sum  of  394/.  69.  2d.,  and  judgment  is  to  be  entered  up  there- 
on for  the  plaintiffs.  But,  if  the  court  are  of  a  contrary  opinion,  then  a 
verdict  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  Michaelmas  term  last. 

ChatmM^  Seijt.,  (with  whom  were  Sir  7.  WUde^  Seijt.,  vskA  Peacock^) 
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for  the  plaintifi^.  Two  questions  present  themselves  in  this  case  for  the 
consideration  of  the  court ;  first,  whether,  under  the  circumstances  above 
detailed,  the  property  in  the  goodis  was  ever  divested  *outof  the  rmoAo 
plaintiffs ;  secondly,  whether,  if  once  divested,  such  property  was 
not  revested  in  them  by  the  rescission  of  the  contract  with  Grumbrecht  by 
the  subsequent  agreement  of  the  14th  of  September,  I843.(a) 

1.  It  appears  from  the  special  case  that  the  plaintiffs,  on  the  20th  July, 
1843,  sold  certain  goods  to  the  value  of  394/.  Ss.  2d*  to  Grumbrecht,  for 
whose  account  they  were  to  be  shipped  on  board  the  Bucephalus  bound 
for  Sydney,  and  to  be  paid  for  before  the  vessel  should  leave  the  port  of 
London  The  goods  were  accordingly  put  on  board  the  Bucephalus  by 
the  plaintiffs  on  the  27th  of  July,  Jenkins,  the  mate,  giving  them  a  receipt 
for  the  same:  but,  before  the  departure  of  the  vessel,  Grumbrecht, 
the  vendee,  became  insolvent.  Under  these  circumstances,  it  is  submit* 
ted  that  the  plaintiffs  never  did,  in  fact,  part  with  the  possession  of  the 
goods.  Even  a  re-sale  of  the  goods  by  Grumbrecht,  and  payment  to  him, 
would  not  have  destroyed  the  plaintiffs'  right  to  demand  them ;  Craven 
V.  Rydefy  6  Taunt,  433.  There  is  no  difference,  in  substance,  between 
the  mate's  receipt  in  this  case,  and  the  notes  given  in  Thompson  v.  Trails 
2  C.  &  P.  334,  6  B.  &  C.  36,  9  D.  &  R.  31,  where  the  signature  of  a  bill 
of  lading  making  the  goods  deliverable  to  the  consignee  was  held  to  be 
a  conversion,  the  mate's  receipt  remaining  in  the  hands  of  the  consignor. 
The  only  difference  between  that  case  and  the  present  is,  that  there  the 
goods  were  put  on  board  a  general  ship,  whereas  here  the  ship  was 
•hired  for  a  gross  sum  for  the  voyage.  [M aulb,  J.  Lord  Ten-  r*oAA 
TERDEN  treated  that  as  a  case  of  stoppage  in  transitu :  now,  a 
right  of  stoppage  in  transitu  is  a  right  belonging  to  an  unpaid  vendor  who 
has  parted  with  his  goods.]  It  is  not  contended  here  that  the  property 
had  not,  in  some  sense,  been  parted  with :  but  the  transitus,  at  all  events, 
was  not  at  an  end.  In  BofUlingk  v.  Inglisy  3  East,  381,  a  trader  in  Eng- 
land chartered  a  ship  on  certain  conditions  for  a  voyage  to  Russia,  and 
to  bring  goods  home  from  his  correspondent  there,  who  accordingly 
shipped  the  goods  on  account  and  at  the  risk  of  the  freighter,  and  sent 
him  the  invoices  and  bills  of  lading  of  the  cargo ;  and  it  was  held,  that 
the  delivery  of  the  goods  on  board  such  chartered  ship  did  not  preclude 
the  right  of  the  consignor  to  stop  the  goods  while  in  transitu  on  board 
the  same  to  the  vendee,  in  case  of  his  insolvency  in  the  mean  time  before 
actual  delivery,  any  more  than  if  they  had  been  delivered  on  board  a 
general  ship  for  the  same  purpose :  and,  a  demand  of  the  goods  having 

(n)  No  notted  had  been  given  to  the  judges  of  the  points  intended  to  be  argued :  but  Shit, 
8er}t,  who  appeared  for  the  defendant,  intimated  that  he  proposed  to  argue- 
First,  that  the  mere  possession  by  the  platntifiii  of  the  mate's  receipt,  did  not  vest  the  pro- 
perty of  the  goods  in  them,  so  as  to  enable  them  to  maintain  trover. 

Secondly,  that,  the  goods  having  been  once  put  on  board,  the  pialntiffii  could  not,  by  rescind- 
ing the  contract  with  the  vendee,  get  rid  of  the  contract  with  the  ship-owner  to  carry  the 
goods  to  Sydney. 
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been  made  by  the  agent  of  the  consignor  upon  the  captain  before  they 
were  unloaded,  after  which  he  delivered  them  to  the  assignees  of  the 
vendee,  it  was  held  that  the  consignor  might  maintain  trover  jigainst  the 
assignees.  So,  in  Buck  t.  Hatfield^  5  B.  &  Aid.  632,  where  goods  were 
sold  <<  free  on  board,"  and  upon  their  shipment  the  agent  of  the  vendors 
tendered  to  the  mate  (the  captam  being  absent)  a  receipt  by  which  the 
goods  were  acknowledged  to  be  shipped  on  atscount  of  the  vendors,  which 
the  mate  kept,  but  refused  to  sign,  and  on  the  following  day  signed  bills 
of  lading  to  the  orders  of  the  vendees,  it  was  held  that  the  transitus  was 
not  at  an  end,  but  that,  on  the  insolvency  of  the  vendees,  the  vendmv 
were  entitled  to  stop  the  goods. 

♦3451  ^  *^'  ^^  terms  of  the  charter-party,  the  ship  was  demised  to 
Grumbrecht  for  the  voyage  :  the  freight  of  all  goods  put  on  board 
would  be  his,  he  paying  the  1600/.  agreed  upon  as  the  hire  of  the  ship  ; 
Mewberry  v.  Colmriy  4  M.  &  P.  876,  7  Bingh.  190 ;  Campion  v.  Colmriy 
3  Bingh.  N.  C.  17,  3  Scott,  338 ;  Belcher  v.  Capper y  4  Mann.  &  Gr.  502, 
5  Scott,  N.  R.  257.  The  defendant  had  notice  of  the  rescission  of  the 
contract  vntfa  Grumbrecht  on  the  5th  of  September,  1843,  and  the  ship 
did  not  sail  until  the  29th.  The  goods  were  twice  demanded  on  (he 
part  of  the  plaintiffs,  and  on  the  last  occasion  the  plaintiffs  offered  to  pay 
the  reasonable  charges  attending  the  delivery,  and  any  lawful  claim  the 
defendant  might  have  thereon. 

SheCy  Serjt.,  (with  whom  was  Crowder,)  (or  the  defendant.  Upon  the 
facts  stated  in  the  special  case,  the  plaintiffs  are  clearly  not  entitled  to 
the  possession  of  the  goods,  and  there  has  been  no  conversion  by  the 
defendant.  [Maule,  J.  The  question  is,  whether  a  man  can  insist  upon 
taking  his  own  goods  out  of  the  ship  under  such  circumstances ;  for,  it 
can  hardly  be  contended  that  these  goods  did  not,  by  the  agreement  of 
the  14th  of  September,  re- vest  in  the  plaintiffs.]  A  delivery  on  board 
the  Bucephalus  was  a  delivery  into  the  warehouse  of  the  vendee.  In 
Inglis  V.  Usherwoody  1  East,  515,  it  was  distinctly  held  that  a  delivery  by 
the  consignor  of  goods  on  board  a  ship  chartered  by  the  consignee,  is  a 
delivery  to  him,  and  the  consignor  cadnot  afterwards  stop  them  in  tran- 
situ. In  considering  whether  or  not  the  possession  of  the  vessel  is  taken 
out  of  the  owner  by  the  terms  of  a  charter-party,  it  is  material  to  see 
whose  servants  the  captain  and  crew  are.  Here,  not  only  were  they  the 
•3461  ^^'^^'^^s  ^f  ^^^  owners,  but  the  captain  himself  *was  a  part  owner. 
■'  In  Belcher  v.  Capper,  4  Mann.  &  Gr.  502,  5  Scott,  N.  R.  257, 
amongst  a  variety  of  circumstances  tending  to  show  that  the  owners 
parted  with  the  possession  of  the  vessel,  was  a  stipulation  that  the  char- 
terer should  have  power  to  appoint  a  master,  for  whose  conduct  he  was 
to  be  answerable;  and  this  was  strongly  relied  on  by  the  court  in  giving 
their  judgment.  Here,  by  the  terms  of  the  charter-party,  the  owners  ex- 
pressly stipulate  to  find  the  captain,  officers,  and  crew  in  provisions  and 
wages.     It  is  clear,  therefore,  that  they  remained  the  servants  of  the 
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owners.  It  is  further  provided  that  all  goods  landed  and  taken  on  board 
at  Sydney  shall  be,  on  and  from  the  wharf,  at  the  charterer's  expense, 
and  that  all  goods  discharged  at  Wellington  and  Auckland  shall  be 
landed  m  the  ship's  boats,  if  required,  but  at  the  charterer's  risk — a  stipu- 
lation that  would  have  been  altogether  unnecessary  if  it  had  been  in- 
tended that  the  charterer  should  have  the  entire  possession  and  control 
of  the  ship.  The  fair  result  of  the  whole  charter  is,  that  it  is  a  mere  con- 
tract on  the  part  of  the  owners  to  cany  the  goods  to  their  place  of  desti- 
nation, but  not  a  demise  of  the  ship  so  as  to  constitute  the  charterer 
owner  pro  hdc  wx.  And,  even  if  it  did  operate  as  a  demise  of  the  ship, 
the  owners  would  still  have  a  lien  upon  the  goods  to  the  extent  of  the 
freight  or  hire  of  the  vessel  for  which  they  stipulated  with  Grumbrecht ; 
Paul  V.  Birch,  2  Atk.  621 ;  Faith  v.  TheEast  India  Company ^  4  B.  &  Aid.  630 : 
for,  though,  by  the  terms  of  the  contract,  the  owners  intended  to  waive 
their  lien  on  the  goods,  such  right  revives  on  the  insolvency  of  the  hirer. 
[TiNDAL,  C.  J.  You  must  go  the  length  of  contending,  that,  when  the 
charterer  has  once  put  goods  on  board,  he  cannot  afterwards  change  his 
miiid  and  unship  them.]  In  HuUon  v.  Bragg ^  7  Taunt.  14,  Gibbs,  C.  J., 
in  answer  *to  an  argument  that  no  lien  could  exist,  inasmuch  a^  r*347 
by  the  terms  of  the  charter-party  a  specific  sum  was  to  be  paid 
in  a  specific  manner,  observed :  «  With  respectto  that  proposition,  it  is  not 
true  that  a  lien  cannot  exist  where  there  is  a  stipulation  for  a  particular  sum 
to  be  paid  for  that  which  is  to  be  done  about  goods.  I  am  not  prepared  to 
say  whether  a  lien  may  or  may  not  exist  in  a  case  where  not  only  a  spe- 
Ciific  sum,  but  a  specific  mode  of  payment,  is  stipulated  for,  as,  for  ex« 
ample,  by  bills  payable  at  certain  periods."  So,  in  Stevenson  v.  Blacklodc, 
1  M .  &  Sel.  542,  it  was  held  that  bills  given  for  an  attorney's  bill  of  costs 
being  dishonoured,  his  lien  on  the  client's  papers,  which  subsequently 
came  into  his  hands,  revived.  Here,  it  appears,  that,  after  the  goods 
were  shipped,  and  before  the  arrival  of  the  day  on  which  the  1600/.  were 
to  have  been  paid,  Grumbrecht  was  insolvent,  and  in  custody  on  a  charge 
of  felony :  there  was  no  security,  therefore,  for  his  ability  to  perform  his 
engs^enxent ;  ^ud  he  stood  in  very  much  the  same  situation  as  the  ac- 
ceptor of  the  dishonoured  bills  in  the  case  last  cited.  In  Ihompson  v. 
Draily  2  C.  &  P.  334,  Lord  Tentbrden  expressly  ruled,  that,  if  the  cap- 
tain, instead  of  assigning  the  reason  he  did  for  the  non-delivery,  had  said, 
c<  the  goods  are  now  on  board,  and  I  must  take  them  to  their  destina- 
tion," that  would  have  been  no  conversion.  According  to  all  the  foreign 
writers,  the  goods  being  once  on  board,  the  owners  were  entitled  to  re- 
tain them  as  security  lor  the  entire  freight.  Pothier  says:(a)  «Le 
troisieme  cas  auquel  I'afireteur  doit  le  firet  entier  de  ses  marchandises, 
quoiqu'elles  ne  soient  pas  parvenues  jusqu'au  lieu  de  leur  destination, 
c'est  lorsque  par  son  fait  elles  n'y  sont  pas  parvenues.  Cela  est  r*Q40 
conforme  aux  principes  du  contrat  *de  louage,  suivant  lesquels 

(a)  Dm  contrats  de  Lottage  Maritime,  (Charte-partie,)  Part  I.  §  3,  Art.  2,  §  4,  No.  78. 
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le  loyer  est  dA,  lorsqu'il  n'a  tenu  qu'au  locataire  de  jouir  de  la  chose  qui 
lui  a  etfe  louee.'*  In  Valines  Commentaire  sur  L'Ordonnance  de  la 
Marine,  liv.  III.  tit.  I.,  §  11,  the  law  is  thus  laid  down :  «<  Le  navire,  ses 
agres  et  apparaux,  le  fret,  et  les  marchandises  chaigees,  seront  respective- 
ment  qffectes  aux  conventions  de  la  charte-partie.(a)  Le  batel  est  oblige 
a  la  marchandise,  et  la  marchandise  au  batel,  dit  CleiraCy  sur  Particle  21, 
des  jugemens  (POleron^  n.  3,  pag.  86,  et  art.  18,  tit.  De  laMimgation 
des  BivihreSj  pag.  597.  Le  privilege  accorde  par  cet  article  s'extend 
respectivement  et  distributivement,  c'est-a-dire,  que  les  marchandises  du 
chargeur  affreteur  sont  aSectees  specialement  au  paiement  du  fret ;  nam 
et  ipsum  naulum  poteniius  est^  dit  la  loi  6,  §  1,  ff.  qui  potiores  in  pignore.{b) 
Mais  ce  privilege  ne  donne  pas  droit  au  maitre  de  retenir  les  marchandises 
dans  son  navire,  faute  de  paiement  du  fret :  il  pent  seulement  s'opposer  a 
leur  transport  lors  de  la  decharge,  ou  les  saisir  dans  les  alleges  ou  gabares, 
suivant  Particle  23,  du  titre  Du  Fret  cu  JVb/w  ;  et  s'il  les  laisse  parvenir 
a  ceux  a  qui  elles  sont  adressees,  il  ne  perd  pas  pt>ur  cela  son  privilege ; 
mais  Particle  24,  du  mSme  titre  ne  le  fait  subsister  que  pendant  quin- 
zaine,  pourvu  encore  que  ces  marchandises  n'aient  pas  passe  en  main 
tierce."  And  the  same  aufhor  again  says  :(c)  «  Si  le  vaisseau  est  charge 
a  cueillette,  ou  au  quintal,  ou  au  tonneau,  le  marchand  qui  voudra  retirer 
ses  marchandises  avant  le  depart  du  vaisseau,  pourra  les  faire  decharger, 
i  ses  frais,  en  payant  la  moitie  du  fret.(rf)  C*est  ici  une  grace  accordee 
au  chargeur  a  cueillette,  au  quintal,  ou  au  tonneau,  de  pouvoir  retirer, 
avant  le  depart  du  navire,  les  marchandises  qu'il  y  a  chargees  en  conse- 
quence de  la  charte-partie,  et  cela  qu'il  ait  de  bonnes  raisons  pour  les 
*3491  *''^**^''>  0^  m^^  c®  ^®  ^^^  qu'un  pur  changement  de  volonte  par 
caprice.  Wcm,  Particle  11,  chap.  9,  du  Guidon^  contre  la  dis- 
position de  Part.  20,  des  Lois  Bhodiennesj  qui,  sans  aucune  distinction, 
condamnait  au  paiement  du  fret  entier  le  marchand  qui  retirait  ses  mar- 
chandises du  navire,  en  ces  termes :  S>  vera  mercaior  eximere  merces  voluerii^ 
naulum  integrum  exereitori  solvat;  tandis  que,  faute  par  lui  de  charger  en 
execution  de  la  convention,  il  en  etait  quitte  pour  la  moitie  du  fret,  ce 
qui  n'est  pas  plus  aise  a  concilier  que  Pinverse  de  la  decision  de  Part.  3, 
ci-dessus,  avec  celle  du  present  article."  «La  raison  pour  laquelle 
notre  article  veut  que  le  marchand  soit  quitte  en  payant  la  moitie  du  fret 
seulement,  est,  sans  doute,  que  le  mahre  pent  trouver  a  remplacer  ces 
marchandises  retirees  de  son  navire,  et  qu'ainsi  la  moitie  du  fret  qu'il 
gagne  est  censee  suffire  pour  le  dedommager  du  retardement  que  cet 
evenement  pourra  apporter  a  son  depart :  d'ou  il  s'ensuit  evidemment 
que  cette  moitie  du  fret  lui  sera  acquise  sans  retour,  quoiqu'il  parvienne 
dans  la  suite  i  completer  son  chargement;  ce  qui  s'accorde  au  reste 
avec  ce  qui  a  ete  dit  sur  Part.  3,  que  le  maitre  ne  conservera  le  fret  entier 
qu'autant  qu'il  n'aura  pas  acheve  la  charge  de  son  navire,  en  y  recevant 

(a)  Vide  Code  de  Commerce,  ait.  280.  (6)  Dig.  lib.  30,  tit  4,  1,  6. 

(e)  Liv.  UL^uUL  Du  Frtt  ouMu,  %  6.  (d)  Vide  Code  do  Commeroo,  ut  SOL 
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des  marchandises  d'ailleurs.  Comme  notre  article  ne  parle  que  du  cas 
od  le  navire  est  frete  a  cueillette  ou  au  tonneau,  je  ne  pense  point  que  sa 
decision  soit  applicable  a  I'af&etement  d'un  navire  en  entier,  c'est-a-dire, 
que  I'afireteur,  soit  apres  avoir  connnence  de  charger,  ou  avant,  puisse 
renoBcer  a  Pafliretement,  et  laisser  la  navire  au  maitre  en  lui  payant  la 
moitie  du  fret  convenu,  quoiqu'il  semble  que  le  principe  de  decision  soit 
le  meme.  La  raison  est  que  cet  article  etant  extraordinaire,  il  ne  con- 
vient  pas  d'en  faire  I'application  d^un  cas  a  un  autre;  a.quoi  il  faut 
lyouter  qu'il  est  tout  autrement  difficile  de  trouver  un  navire  i  affi'eter  en 
entier,  qu'a  PafTreter  au  tonneau  ou  a  cueillette,  •pour  une  quan-  r*35o 
tite  de  marchandises  qui  reste  a  y  charger.  De  sorte  que,  dans 
Pbjrpothese  de  Paffreteraent  du  navire  en  ^ntier  non  execute  de  la  part  de 
I'affireteur,  j^estune  que  I'affireteur  est  tenu  de  payer  tout  le  fret  convenu,  a  la 
deduction  toutefois  des  marchandises  que  le  maitre  aura  introduites  dans 
son  navire,  il  n^importe  comment ;  desquelles  marchandises  le  fret  sera 
Tegle  a  Pamiable  ou  par  experts,  pour  en  6tre  fait  raison  a  Paflr6teur,  sans 
prejudice  n6anmoins  desfrais  de  retardement  du  ma!tre,s'il  est  mis  en  regie 
pour  cela/'  That  very  learned  author  thus  distinctly  (a)  lays  it  down,  that, 
where  the  whole  ship  is  let  to  freight,  the  freighter  shall  not  take  out  his 
goods  without  payment  of  the  entire  freight.  [Erle,  J.  Is  it  without 
paying,  or  without  remaining  liable  for,  the  entire  freight?]  Boulay 
Paty(i)  expressly  says:  (<Dans  les  affir6temens  ordinaires  des  qu'une 
fois  I'affireteur  a  commence  a  charger  ses  marchandises  dans  le  navire,  il 
ne  pent  plus  les  retirer  qu'en  payant  la  totality  du  fret  convenu,  si  le 
navire  part  a  non  charge."  Rogron  also,  in  his  note  on  art.  291  of  the 
Ordinance,  says :  <<  L'affir6teur  des  qu'il  a  charg6  ses  marchandises,  ne 
pent  plus  les  retirer."  The  word  affecUs^  in  Valin's  Commentary,  is  ex- 
plained to  mean  ^ffedis  par  prwiUge^  in  the  same  sense  in  which  that 
word  is  used. in  article  271 :  <*Le  navire  et  le  fret  sont  specialement 
ifffecUs  aux  loyers  des  matelots."(c)  AU  the  cases  that  liave  raised  the 
question,  'whether  or  not  there  had  been  a  demise  of  the  ship  so  r*352 
as  to  make  the  charterer  :the  owner  pro  hdc  vice^  preoippose  a 
lien  upon  the  goods  put  cm  board  for  the  entire  freight,  i^ould  the 
charier-party  not  amount  to  an  absolute  demise.  Grumbrecht  could 
not  rescind  his  contract  with  the  plaintifis  so  as  to  prejudice  the  ship- 
ownei^. 

ChanneU,  Serjt.^  in  reply.    By  unslupping  the  goods,  the  charterer 
would  not  be  j;uUty  of  any  infraction  of  bis  contract  with  the  ship-ownen. 

(a)  Coon  de  Droit  Commerdal,  vol.  II.  tit  8,  §  6.  (b)  Vide  tamoD,  antd,  349. 

(r)  NotwttfMCanding  the  oUervations  of  Sir  W.  Gmt,  M.  R.,  in  Gladstone  ▼.  Birley,  2  Merl- 
'fiOe,  401,  on  tile  olaoise  in  oiir  Engtiih  riuurter-ptitiea^  by  wluch  tbe  menhant  «  Unds  the 
c^zgo  to  be  laden/'  that  clause  appears  to  be  conformable  to  the  .principle  of  the  maritime  law, 
and  to  apply  to  a  caae  like  this.  In  BtrUy  ▼.  Gladttone,  3  M.  &  S.  205,  it  was  decided  that 
the  ship-owner  had  no  lien  on  goods  carried  to  their  destination  in  respect  of  the 'freight  of 
other  goods  re-landed  at  the  loading  .port  In  the  principal  c«ae,  however,  Itierefiisal  was 
ibonded'  apon  the  right  to  detain  the  goods  themselves,  and  carry  them  to  their  original  desti- 
I  the  stipoiated  freight  was  paid. 


S51  Thompson  v.  Small.  H.  V.  1845. 

He  was  under  no  contract  to  put  any  goods  on  board  their  vessel ;  all  he 
engaged  to  do  was,  to  pay  a  given  sum  at  a  day  not  then  arrived.  The 
authorities  relied  on  for  the  defendant  are  cases  in  which  the  freight  was 
actually  earned.  Here,  ho\<^ever,  no  freight  whatever  was  due.  Grum- 
brecht,  the  charterer,  had  shipped  his  own  goods  on  board  his  own  ves- 
sel ;  and  he  had  an  undoubted  right  to  take  them  out  again.  The  obser- 
vation attributed  to  Lord  Tenterdek  in  Thompson  v.  Trail,  2  C.  &  P. 
334,  if  entitled  to  any  weight  in  itself,  is  not  applicable  here.  That  was 
the  case  of  a  general  ship ;  and  the  defendant,  by  signing  bills  of  lading 
to  third  persons,  altered  the  destination  of  the  goods. 

Cur.  adv,  tmli. 

TxNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  and  conversion  of  a  certain  quantity  of 
lead.  The  first  plea  denied  the  wrongful  conversion  by  the  defendant, 
and  the  second  the  possession  of  the  plaintiffs. 

The  material  facts  appear  to  be,  that,  on  the  3d  of  June,  1843,  one 
Grumbrecht  chartered  the  ship  Bucephalus,  of  which  the  defendant  was 
•3521  °^*^^''  *^^  P^'^  •owner,  for  a  voyage  from  London  to  Sydney, 
and,  if  required  by  him  or  his  agent,  to  Wellington,  in  New 
Zealand ;  the  ship  to  clear  from  ihe  Custom-house,  and  sail  from  London 
on  pr  before  the  31st  of  August,  wind  and  weather  permitting;  and,  in 
consideration  thereof,  the  charterer  to  pay  to  the  broker  of  the  ship- 
owners 16001.,  in  London,  two  months  after  the  ship  cleared  at  the 
Custom-house.  On  the  20th  of  July,  the  charterer  bought  of  the  plaintifis 
the  goods  in  question,  to  be  shipped,  on  his  own  account,  on  board  the 
Bucephalus,  and  to  be  paid  for  before  the  ship  left  the  port  of  London. 
On  ^e  27th  of  July,  the  plaintifis  shipped  the  goods  accordingly,  and 
took  the  mate's  receipt  for  goods  shipped  on  their  own  account ;  which 
receipt  they  still  retain.  On  or  about  the  29th  of  August,  Grumbrecht 
became  insolvent,  and  unable  to  pay  for  the  goods ;  and  on  the  1st  of 
September,  the  plaintifis  demanded,  by  a  notice  in  writing,  the  re-deli- 
very of  the  goods  from  the  defendant,  ofiering  at  the  same  time  to  pay 
all  reasonable  charges  attending  such  re-delivety ;  which  was  reftised  by 
the  defendant,  on  the  ground  that,  the  goods  having  been  shipped  for 
the  voyage  stated  in  die  charter,  it  was  his  duty  to  convey,  and  he  could 
not  avoid  conveying,  them  on  such  voyage.  On  the  14th  of  September, 
Grumbrecht  agreed  with  the  plaintifis  to  rescind  his  contract  of  purchase 
with  the  plaintifis,  and  to  give  up  all  his  interest  in  the  goods  to  them ; 
and  signed  an  order  to  the  defendant  to  deliver  the  goods  to  the  plain* 
tifis^  and  the  plaintifis  again  demanded  them  fi^m  the  defendant,  ofiering 
to  pay  the  reasonable  charges,  and  every  lawful  claim ;  but  the  de;fendant 
again  reftised  to  redeliver,  and  afterwards  carried  the  goods  away,  on  the 
voyage. 

Upon  this  state  of  facts,  we  think,  as  to  the  last  question, — ^the  right 
to  the  possession, — ^that  such  right  was  in  the  plaintifis  at  the  time  of  die 
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conversion:  for,  *the  property  was  originally  in  them;  and,  r«353 
assuming  that  it  passed  from  them  to  Grumbrecht  by  the  shipment 
on  board  the  Bucephalus  on  the  27th  of  July  in  the  manner  above  stated, 
yet,  as  Grumbrecht  had  neither  become  bankrupt  nor  taken  the  benefit  of 
the  insolvent  act,  but  continued  sid  juris  up  to  the  time  of  making  the 
agreement  of  the  14th  of  September,  we  think,  that,  by  the  operation 
of  that  agreement,  and  of  the  order  by  Grumbrecht  on  the  defendant  to 
deliver  the  goods,  the  property  tt  those  goods  revested  in  the  plaintiffs, 
either  in  their  original  right  as  vendors,  or  in  a  new  right  derived  firom 
the  assignment  of  the  vendee.  And  it  becomes,  therefore,  unnecessary 
to  decide  whether  the  plaintiffii  derived  a  right  from  retaining  the  mate's 
receipt,  and  demanding  the  goods  on  die  1st  of  September ;  upon  wfakb 
point,  some  of  the  argument  before  us  has  turned. 

Upon  the  other  point,  we  think  the  refusal  by  the  defendant  upon  the 
{ground  stated  by  him,  to  redeliver  the  goods,  after  the  demand  by  the 
plaintifis  on  the  14th  of  September,  and  the  offer  then  made  of  the  pay- 
ment  o(  the  reasonable  charges  and  all  lawful  claims,  was  a  wrongfiil 
conversion ;  for,  whatever  power  Gntmbrecht  himself  had  over  \kt  dis- 
position of  these  goods  before  the  agreement  of  the  14th  of  September, 
we  Avak  the  plaintiffs,  after  such  agreement,  had  the  same :  and  we  Me 
nothing  in  the  terms  of  this  charter-party  which  could  in  any  way  restrmi 
Grumbrecht  from  dealing  with  the  cargo  as  he  thought  proper.  He  had 
tiie  entire  use  of  the  ship  under  the  charter;  and  there  was  nothing  to 
}NPevent  him  from  taking  out  the  cargo  before  the  ship  sailed,  if  circum- 
stances had  rendered  it  expedient,  and  changing  such  cargo  for  another ; 
or  even  from  sending  the  ship  empty  to  Sydney ;  or  from  loading  i  her 
entirely  with  goods  of  other  persons,  the  freight  of  which  had  been  paid 
to  him  in  advance;  there  being  no  agreement  on  his  part  to  put  a  full 
•cargo,  or  indeed  any  cargo,  on  board ;  and  the  payment  for  the  r*^^ 
hire  of  the  ship  being  made  quite  independent  of  the  deliveiy  of 
ffljy  Cargo. 

No  question  arises  as  to  any  lien  of  the  defendant  on  this  cargo,  for 
freight :  for,  as  the  sum  stipulated  to  be  paid  is  not  made  payable  until 
two  months  after  the  ship  had  cleared  from  the  Custom-house,  there 
could  be  no  lien  for  freight  not  then  due ;  and  consequently  it  becomes 
unnecessary  to  decide  whether  in  this  case  the  possession  of  the  ship  was 
altogether  parted  with  by  the  ship-owners  to  the  charterer,,  according  to 
the  doctrine  laid  down  in  HutUm  v.  Bragg ^  7  Taunt.  14. 

But  it  was  contended,  on  the  part  of  the  defendant,  that,  under  the 
'authority  of  Thompson  v.  Trails  2  C.  &  P.  334,  the  goods  having  been 
pot  on  board  to  be  carried  to  Sydney,  the  defendant  had  the  right  to  insist 
upon  their  being  taken  on  that  voyage.  In  that  case,  indeed,  Abbott, 
C  J.,  is  reported  to  have  said  that,  if  the  captain,  when  the  goods  were 
demanded  of  him,  had  answered,  <<  I  cannot  give  them  up ;  the  goods 
rweve  -put  on  board,  and  I  must  take  them  to  Leghorn,"  he,  the  Chief 
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Justice,  should  have  held  there  was  no  conversion.  But,  upon  this  dic- 
tum, it  is  to  be  observed,  that  the  cause  was  not  decided  on  this  ground ; 
that  it  was  no  more  than  an  opinion  given  on  a  point  not  then  before 
him,  but  used  rather  by  way  of  illustration  than  deliberate  judgment ; 
and,  further,  although  such  opinion  may  be  perfectly  correct  with  reference 
to  the  facts  of  that  case,  yet  such  facts  were  materially  dilTerent  from  those 
of  the  case  before  us.  The  goods  in  that  case  were  in  a  general(a)  ship, 
not,  as  here,  in  a  ship  chartered  by  th#  owner  of  the  goods :  there  was 
no  tender  of  the  freight,  which  in  that  case  had  begun  to  be  earned,  or 
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of  any  compensation  for  the  trouble  of  getting  the  goods  from  *the 


hold :  and  lastly,  the  ground  of  the  captain's  refusal  was,  that  he 
had  signed  a  bill  of  lading  to  a  different  person.  We  cannot  think, 
therefore,  the  authority  of  that  case  in  any  way  applies  itself  to  the  pre- 
sent. And  as  to  the  foreign  authorities  cited,  they  are  not,  in  reality, 
opposed  to  the  construction  we  have  put  upon  the  contract.  They 
amount,  in  effect,  only  to  the  proposition,  that  the  freight  stipulated  for 
is  still  payable,  notwithstanding  the  goods  are  not  carried  on  the  voyage 
by  reason  of  some  act  of  the  charterer  himself,  which  prevents  their  being 
so  carried.  And  there  can  be  no  doubt  in  the  present  case,  but  that  the 
gross  sum  of  1600/.,  which  was  stipulated  to  be  paid  for  the  use  of  the 
ship  on  the  voyage,  would  have  been  still  recoverable  by  the  ship-owners 
under  the  agreement,  although  the  charterer  had  taken  the  goods  out  of 
the  ship,  and  she  had  gone  empty  on  her  voyage.  But  this  doctrine  does 
not  militate  against  the  right  of  the  charterer  to  take  his  goods  out  of  the 
ship,  at  all  events  before  the  stipulated  sum  became  due. 

Upon  these  grounds,  we  think  the  verdict  for  the  plaintiffs  on  both  these 
pleas  ought  to  stand ;  and  it  will  stand  for.  the  sum  of  374/.  6s.  2d.y  the 
amount  agreed  on  between  the  parties.  Rule  accordingly.(a) 

(a)  By  the  Spanish  Commercial  Code  of  1829,  which  has  the  reputation  of  being  the  belt 
in  Europe — «  £!very  person  who  embarks  goods  in  a  general  ship  (En  Un  jUtamtnto*  <i  cargo, 
general)  may  unload  the  goods  shipped,  paying  half  freight,  the  expense  of  loading  and  unlOMl- 
ing,  and  all  damage  to  the  other  shippers.  The  latter  to  be  at  liberty  to  q>po8e  the  unloadingy 
taking  the  goods  upon  themselves  and  paying  theiuToice  price.'*   CMigo  de  Comereio,  Art  765. 
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In  April  and  July,  1843,  B.  purchased  of  A.  a  certain  material  called  oropholitiie,  of  which  A. 
was  the  patentee.  The  portion  purchased  in  April  was  described  in  the  inydoe  as  «  roofing/' 
and  was  put  on  a  building  belonging  to  B.  by  A.'s  workmen.  That  supplied  in  July  wm 
described  as  "  material,''  and  was  put  on  by  B.*s  workmen.  There  had  been  a  pravioiia 
puxxshase  in  October,  1842,  which  had  been  described  as  «  flooring,"  and  was  so  applied,  and 
as  to  which  money  wss  paid  into  court  In  an  action  upon  a  bill  of  exchange  given  b^  B. 
in  payment  of  the  above  goods,  B.  pleaded  that  he  accepted  the  biU  in  consideration  of  goods 
called  Oropholithe,  which  A.  had  warranted  «  fit  for  the  roofing  of  buildings,"  but  which 
proved  to  be  useless.  At  the  trial  B.  proved,  that,  in  September,  1843,  his  agent  had  a  oon- 
venution  with  A/s  agent  about  roofing  certain  premises  he  was  building  with  the  patent 
article ;  on  which  occasion  the  latter  gave  the  fonner  a  prospectus,  which  described  it  as  fit 
for  external  roofing.    The  judge  ruled  that  there  was  no  evideooe  to  be  left  to  the  jmj  in 
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iOppOTt  of  Uie  plea : — Held^  that  the  direction  was  right,  inasmuch  as  there  was  no  eyidenoe 
0  show  that  tho  contract  for  the  goods  subsequently  supplied  was  made  with  reference  to  the 
treaty  for  roofing,  which  took  place  in -September,  1842;  or,  at  all  events,  nothing  to  show 
that  the  «materiar'  sold  in  July,  1843,  was  sold  for  roofing  rather  than  flooring;  and  that 
the  plea  &iling  as  to  part,  failed  altogether. 

Assumpsit.  The  first  count  was  upon  a  bill  of  exchange  for  25/.  lls.^ 
alleged  to  have  been  drawn  by  the  plaintiff,  by  and  under  the  name, 
style,  and  firm  of  the  Oropholithe  Company,  on  the  18th  of  October,  1843, 
upon  and  accepted  by  the  defendant,  payable  to  the  company  or  order 
three  months  after  date.  There  were  also  counts  for  goods  sold  and 
delivered,  and  upon  an  account  stated. 

The  defendant  pleaded,  first,  as  to  so  much  of  the  cause  of  action  in 
the  first  count  mentioned  as  related  to  23/.  17s.,  parcel  of  the  sum  of 
£5/.  lis,  in  the  first  count  mentioned^  that  the  plaintiff  drew  and  the  de- 
fendant accepted  the  bill  in  that  count  mentioned  in  consideration  of  and 
for  and  on  account  of  certain  goods  and  chattels  called  oropholithe,(a) 
theretofore  furnished  by  the  plaintiff  to  him  the  defendant  under  a  repre- 
sentation and  warranty  by  the  plaintiff,  at  the  time  of  such  furnishing, 
made  to  the  defendant,  that  so.  much  of  the  *said  goods  and  r«Q57 
chattels  as  amounted  in  price  to  23/.  17^.  were  fit  and  proper  ^ 
materials  for  the  external  roofing  of  buildings,  and  suitable  for  such  pur- 
pose, and  for  no  other  consideration  whatever;  and  the  defendant  then 
accepted  and  purchased  so  much  of  the  said  goods  and  chattels  as  last 
mentioned  for  the  purpose  of  roofing  certain  external  buildings,  trusting 
in  the  said  representation  and  warranty  of  the  plaintiff;  all  which  the 
plaintiff  then  well  knew.  Averment,  that  so  much  of  the  said  goods  and 
chattels  as  last  mentioned  were  not  fit  and  proper  for  roofing  external 
buildings,  orsuitable  for  the  same,  but  were  altogether  unfit  and  improper 
and  unsuitable  for  that  purpose,  and  always  had  been  and  were  altogether 
useless  to  the  defendant — verification.  Second  plea,  payment  into  court 
of  1/.  14*. 

To  the  first  plea  the  plaintiff  replied  de  injurid.  Upon  the  second  plea  he 
took  the  1/.  14s.  out  of  court  in  satisfaction  ofthe  causes  of  action  as  to  that  sum. 

The  particulars  ofthe  plaintiff's  claim  appeared  by  the  bill  of  parcels, 
which  was  as  follows : — 

1842,.  Oct.    3.  To  flooring  in  Comhill,  11^  sq.  yards,  at  3*. 
1843,  April  1.  To  roofing  at  Erith,  30^,  at  3s.    - 
«  «  <«     12J,  at  3s, 

Expenses  on  ditto        -        -        - 
July  9,  To  malerialsy  129  sq.  yards  at  2s.  Id. 
Cartage       -        -        -     -    • 

'  26      4~3 

Less  2^  per  cent,  for  cash  -    0    13    3 

je25    11     0 
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The  cause  was  tried  before  Patteson,  J.,  at  the  last  spring  assizes  for 
Suffolk.  The  facts  that  appeared  in  evidence  were  as  follow: — The 
defendant,  the  proprietor  of  the  George  and  Vulture  tavern,  in  Comhill, 
in  the  year  1842  built  a  hotel  at  Erith  in  Kent^  now  known  by  the  name 
of  the  Pier  Hotel.    In  September  in  that  year,  one  Hiscocks,  an  architect 
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employed  by  the  ^defendant  to  superintend  the  erection  of  the 


Pifer  Hotel,  had  an  interview  with  Noakes,  the  secretary  of  the 
Oropholithe  Company,  respecting' the  application  of  the  patent  article  to 
the  roofs  of  the  hotel;  upon  which  occasion  Noakes  handed  to  Hiscocks 
a  printed  prospectus,  detailing  the  advantages  of  the  oropholithe  over 
other  materials  usually  employed  for  external  roofing. 

This  prospectus  contained  the  following  passages : — 

«  The  invention  will  be  found  to  recommend  itself  to  attention  by  its 
cheapness  and  durability,  as  well  as  by  the  absence  of  all  qualities  capa- 
ble of  attracting  electric  matter,  and  which  are  more  or  less  resident  in 
all  metallic  substances.  This  cannot  fail  to  render  it  safer  than  either  of 
the  metals  now  used  on  the  tops  of  houses ;  while,  not  being  liable  to 
oxidation,  and  entirely  impenetrable  (a)  to  water,  it  must  on  both  these 
accounts  recommend  itself  to  the  attention  of  builders  with  additional  force. 

"Independently  of  its  durable  qualities,  for  cheapness  the  oropholithe 
will  be  found  unrivalled.  It  can  be  laid  down  at  half  the  price  of  zinc^ 
and  one  quarter  of  that  of  lead,  and,  from  the  immense  saving  in  the  ex- 
penditure of  time  and  money,  at  considerably  less  than  slates  and  tiles'. 
Then,  its  weight  being  so  much  less  than  any  of  these  materials,  the 
saving  of  timber  in  rafters  will  not  be  the  least  important  consideration 
with  the  architect,  as,  while  the  new-invented  material  effectually  resists 
the  action  of  the  elements,  when  the  amount  of  pressure  taken  from  the 
roof  is  considered,  the  whole  understructure  may  be  much  lighter." 

On  the  14th  c/  September,  1842,  Hiscocks,  at  the  request  of  the  de- 
fendant, sent  Noakes  the  superficial  contents  of  the  roofs  of  the  Pier 
•3591    ^^^^^9  ^^^  requested  •him  to  furnish  an  estimate  of  the  expense 
^    of  covering  them  with  the  oropholithe. 

Noakes,  on  the  same  day,  replied  as  follows : — 

«  Sir — We  beg  to  inform  you  that  we  should  be  happy  to  undertake 
tbe  covering,  of  the  roof  of  the  hotel  at  Erith,  of  the  dimensions  as  named 
in  your  fevour  of  to-day,  complete  as  slating,  including  all  expenses  of 
cartage,  travelling,  &c.,  for  32f.  10s.,  payable  at  threfe  months,  or  allow- 
ing 2^  per  cent,  for  present  cash. 

it  The  Oropholithe  Company, 

«  Per  R.  F.  Noakes." 

On  the  3d  of  October  following,  some  flooring  of  the  patent  article -vi^ 
laid  in  the  defendant's  house  in  Cornhill,  which  formed  the  first  item  in 
ttie  bill  of  parcels,  and  in  respect  of  which,  the  sum  of  1/.  145.  was  paid 
mto  couit. 

(a)  GnunmaticaUy  «ifoC  being  utirely  impeDetnble.*' 
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Nothing  fiirther  was  done  until  the  1st  of  April,  1843,  when  a  part  of 
the  roof  of  the  hotel  at  Erith  was  covered  with  the  oropholithe  by  the 
piaintiflPs  own  workmen:  the  charge  for  this  constituted  the  next  three 
items  in  the  particulars.  And  on  the  dth  of  July,  a  further  supply  of  the 
« material"  took  place,  which  was  put  down  by  the  defendant's  workmen. 
Shortly  after  the  oropholithe  was  laid  down,  it  was  found  to  be  wholly 
useless  for  the  purpose  to  which  it  was  applied. 

On  the  pait  of  the  plaintiff  it  was  innsted  that  die  plea  was  not  made 
out ;  first,  because  diere  was  no  evidence  to  show  that  the  goods  were 
sold  in  April  and  July,  1843^  pursuant  to  the  supposed  warranty  arising 
oat  of  the  communication  between  the  secretary  of  the  company  and  the 
ddbndaot's  agent  in  September,  18^ ;  secondly,  because  the  order  was 
fer  the  specific  article  supplied,  and  consequently  no  warranty  could  be 
implied  ;  and  CAonfer  v.  Hopkinsj  4  M.  &  W.  399,  was  cited. 

*The  learned  judge  ruled  that  there  was  no  evidence  to  be  left    rmoga 
to  the  jury  in  support  of  the  plea,  and  accordingly  directed  the 
joiy  to  find  for  the  plaintiff,  for  23/.  17^. ;  which  was  done. 

Chaannelly  Serjt.,  in  Ekister  term  last,  obtained  a  rule  nisi  for  a  new  trial, 
011=  Ae  ground  of  misdirection.  There  was  ample  evidence  of  warranty, 
flie  article  supplied  being  a  manufkctured  article,  and  the  manufacturer 
knowing  the  purpose  for  which  it  was  ordered,  and  therefore  being  an* 
swerable  for  its  reasonable  fitness  for  that  purpose :  Jones  v.  Bright^ 
5  Bingh.  533,  3  Moo.  &.  P.  155 ;  Brtmn  v.  Edgingtony  2  Mann.  &.  Gr.  279, 
2  Scott,  N.  R.  496  ;  Shepherd  v.  Pyfriis,  3  Mann.  &  Gr.  868,  4  Scott,  N. 
R.  434;  (Hiphani  v,  Bayleyy  1  D.  &  Meriv.  373.  [Cbesswell,  J.,  cited 
Gn^v.  Cox,  4B,&C.  108,  6  D.  &R.  200,  1  C.  &P.  184.] 

ByUsy  Serjt.  (with  whom  was  Barlow^)  in  Michaelmas  term  last  showed 
cause.  The  exhibition  of  the  prospectus  to  the  defendant's  agent  in 
September,  1842,  created  no  warranty  of  the  article  supplied  in  the 
months  of  April  and  July  in  the  following  year.  As  to  the  last  supply, 
there  was  no  evidence  to  show  that  the  plaintiff  or  his  agent  knew  the 
purpose  to  which  the  defendant  intended  to  apply  it.  It  was  not  de- 
scribed in  the  invoice  as  «<  roofing,"  but  as'  «  material.^  And  even  as- 
suming that  the  plaintiff  did  know  the  purpose  for  which  the  material  was 
ordered,  still,  according  to  the  doctrine  laid  down  by  the  court  of  Eje- 
chequer  in  Chanter  v.  Hopkins j  4  M.  fc  W.  399,  no  implied  warranty  that 
it  was  fit  and  proper  for  that  purpose  could  be  engrafted  upon  the  con- 
tnM^t,  the  order  being  for  the  supply  of  an  ascertained  *commo-  r^ogi 
dity.  In  that  case  the  defendant  sent  to  the  plaintiff,  the  patentee  ^ 
of  an  invention  known  as  <<Chanter^s  smoke-consuming  furnace,'^  the 
following  written  order : — «  Send  me  your  patent  hopper  and  appai^tus, 
to  fit  up  my  brewing  copper  with  your  smoke-consuming  furnace :  patent 
ri^,  15/.  15s. ;  iron-work  not  to  exceed  5/.  5^;  engineer's  time  fixing, 
7s.  C<f.  per  day."  The  plaintiff  accordingly  put  up  on  the  defendant's 
pranises,  one  of  his  patent  furnaces ;  but  it  was  found  not  to  be  of  any 

U 


361  Camac  v.  Warriner.  H.  V.  1845. 

use  for  the  purposes  of  a  brewery,  and  was  returned  to  the  plaintiff:  and 
it  was  held,  (no  fraud  being  imputed  to  the  plaintiff,)  that  there  was  not 
an  implied  warranty  on  his  part  that  the  furnace  supplied  should  be  fit  for 
the  purposes  of  a  brewery ;  but  that,  the  defendant  having  defined  by  the 
order  the  particular  machine  to  be  supplied,  the  plaintiff  performed  his  part 
of  the  contract  by  supplying  that  machine,  and  was  entitled  to  recover  the 
whole  15/.  15*.,  the  price  of  the  patent  right.  In  the  course  of  the  zrga" 
ment,  Parke,  B.  ,  observed :  «  The  difference  between  this  case  and  that  of 
Jones  V.  Brighty  5  Bingh.  533,  3  Mop.  &  P.  155,  is,  that  here  the  subject 
of  the  contract  is  defined,  and  defined  accurately  by  the  buyer.  The  olh 
ject/or  which  he  warded  it  is  immateriaL^^  And,  in  delivering  his  judgment, 
the  same  learned  judge  says  :  <<I  agree  with  the  authority  which  Mr. 
Byles  has  referred  to,  of  J<mes  v.  Bright^  that,  if  an  order  is  given  for  an 
undescribed  and  unascertained  thing,  stated  to  be  for  a  particular  purpose, 
which  the  manufacturer  supplies,  he  cannot  sue  for  the  price,  unless  it 
does  answer  the  purpose  for  which  it  was  supplied."  [Maule,  J.  In.the 
present  case,  the  learned  judge  ruled  that  there  was  no  evidence  of  war- 
ranty to  go  to  the  jury.]  It  is  not  necessary  to  sustain  the  integrity  of  that 
*3621  ^^^^^^^^^  •  ^hc  plaintiff  may  support  his  ^verdict  upon  any  ground 
upon  which  it  is  capable  of  being  supported.  [Maule,  J.  It 
can  hardly  be  contended  that  the  verdict  is  right,  if  the  direction  of  the 
judge  was  erroneous.]  The  present  case  falls  exactly  within  an  observa- 
tion of  Lord  Abinger  in  Chanter  v.  Hopkins^  4  M.  &  W.  399 :  «  The 
case,"  said  his  lordship,  <<  is  that  of  an  order  for  the  purchase  of  a  specific 
chattel,  which  the  buyer  himself  describes,  believing,  indeed,  that  it  will 
answer  a  particular  puipose  to  which  he  means  to  put  it ;  but,  if  it  does 
not,  he  is  not  the  less,  on  that  account,  bound  to  pay  for  it.  The  seller 
does  not  know  it  will  not  suit  his  purpose,  and  the  contract  is  complied 
with  in  its  terms."  Here,  the  contract  was  for  the  supply  of  a  patent  ar- 
ticle, a  thing  well  ascertained,  and  known  to  the  defendant,  who  had 
already  used  it.  In  Brown  v.  Edgington^  2  Mann.  &  Gr.  279,  2  Scott, 
N.  R.  496,  the  buyer  did  not  get  the  article  he  bargained  for.  The  case 
of  Oliphant  v.  Bayley^  1  D.  &  Meriv.  373,  is  precisely  in  point.  It  was 
there  held,  that,  where  B.  orders  of  A.  a  machine,  previously  known  and 
ascertained,  for  which  A.  had  a  patent,  it  is  no  answer  to  an  action  for 
the  price,  that  the  machine  did  not  answer  the  purpose  specified  in  the 
patent,  although  it  be  not  shown  that  the  defendant  had  had  previous  op- 
portunities of  exercising  his  judgment  as  to  the  usefulness  of  the  machine. 
In  giving  the  judgment  of  the  court,  upon  a  motion  for  a  new  trial,  on 
the  ground  of  misdirection,  Lord  Denman  said :  <«  We  have  referred  to 
the  learned  judge  who.  tried  the  cause,  and  to  whose  direction  an  objec- 
tion was  taken.  That  direction  was,  that  if  the  patent  two-coloured 
printing-machine  was  a  known  and  ascertained  article,  the  defendant, 
*3631  ^^^^°8  ordered  one,  must  pay  for  it,  whether  it  answered  his  pur- 
pose or  not ;  but  that,  if  it  was  not  a  known  and  ^ascertained 
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article,  and  the  defendant  ordered  a  machine  for  printing  two  colours, 
and  the  plaintiff  undertook  to  supply  it,  he  could  not  recover  the  price 
unless  the  machine  was  reasonably  fit  for  the  purpose  for  which  it  was 
ordered :  Chanter  v.  H<^kms.  With  respect  to  the  apparatus  connected 
with  the  machine,  the  learned  judge  left  it  to  the  jury  to  say  whether  it 
was  cotistructed  according  to  the  defendant's  directions,  and  whether 
it  was  reasonably  fit  for  the  purpose  for  which  it  was  ordered.  The  jury 
found  these  questions  in  favour  of  the  plaintiff.  We  are  of  opinion  that 
the  direction  of  the  learned  judge  was  correct,  and  the  verdict  right." 
[TiNDAL,  C.  J.  The  very  name  of  the  article  (a)  here  indicates  that  it  is 
fit  and  proper  for  covering  roofs.]  The  identification  of  the  article  by 
the  previous  user  entirely  destroys  the  notion  of  implied  warranty,  even 
assuming  that  the  representation  alleged  to  have  been  made  in  September, 
1842,  can  fairly  be  drawn  down  and  applied  to  the  periods  at  which  the 
supplies  in  question  took  place.  [Tindal,  C.  J.  It  could  scarcely  be 
necessaiy  that  the  warranty,  if  any  there  were,  should  be  repeated  on  each 
occasion.  Your  contention  will  be,  that  that  which  the  defendant  calls  a 
warranty  is  but  simplex  commendaUoy  which,  as  the  civil  law  has  it,  non 
obligai.]  Precisely  so.  The  third  supply,  at  all  events,  is  free  from  dif- 
ficulty :  as  to  that,  there  is  nothing  to  show  that  the  plaintiff  knew  the 
purpose  to  which  it  was  to  be  applied,  and  consequently  no  warranty  can 
arise  out  of  that  transaction.  Then,  assuming  that  there  was  a  warranty, 
and  a  breach  of  it,  that  clearly  affords  no  answer  to  an  action  upon  a  bill 
of  exchange  given  for  the  price,  unless  the  article  is  proved  to  have  been 
utterly  *  .>eless,  as  alleged  in  the  latter  part  of  the  first  plea.  [Maule,  J. 
Is  not  that  a  question  for  the  jury?  •There  having  been  a  breach  rtog^ 
of  warranty,  and  no  default  in  the  defendant,  the  consideration 
fails.]  There  can  be  no  failure  of  consideration,  if  the  goods  were  of 
any  value,  or  useful  for  any  purpose,  the  plaintiff  not  being  aware  of  the 
precise  purpose  to  which  they  were  intended  to  be  applied,  and  having 
been  guilty  of  no  fraud  ;  Morgan  v.  Biqhardsony  1  Campb.  40,  n. ;  Mog- 
gridge  v.  JoneSy  14  East,  486,  3  Campb.  38 ;  Solomon  v.  Turnery  1  Stark. 
N.  P.  C.  51 ;  Leuns  v.  CosgravCy  2  Taunt.  2;  Trickey  v.  Lamsy  6  M.  & 
W.  278. 

'  Channelly  Serjt.,  (with  whom  was  Gunningy)  in  support  of  the  rule.  The 
first  supply  at  Erith  was  for  roofing,  and  was  put  on  by  the  plaintiff's 
own  workmen ;  and,  though  the  article  subsequently  furnished  is  de- 
scribed in  the  invoice  as  «  material,"  it  was  the  same  patent  ariicle ;  and 
there  was  abundant  evidence  that  the  plaintiff  knew  it  was  intended  to 
be  applied  to  the  same  purpose.  The  cases  clearly  establish,  that  if  a 
mam^acturer  supply  goods  with  knowledge  of  the  purpose  for  which  they 
are  to  be  used,  he  impliedly  warrants  them  fit  and  proper  for  that  pur- 
pose: Gray  v.  CoXy  4  B.  &  C.  108,  6  D.  &  R.  200,  1  C.  &  P.  187; 
Brown  v.  EdgingUmy  2  Mann.  &  6r.  279,  2  Scott,  N.  R.  496  ;  Shepherd 
.      (a)  OropliofitlM— rwif-« 
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V.  Pyhus,  3  Mann.  &  Gr.  878,  4  Scott,  N.  R.  434.  In  Brown  v.  Edg- 
ington,  TiNDAL,  C.  J.,  said:  "If  a  man  purchase  goods  of  a  tradesman 
without  in  any  way  relying  upon  the  skill  and  judgment  of  the  vendor, 
the  latter  is  not  responsible  for  their  turning  out  contrary  to  his  expecta- 
tion ;  but,  if  the  tradesman  be  informed,  at  the  time  the  order  b  given, 
of  the  purpose  for  which  the  article  is  wanted,  the  buyer  relying  upon  the 
seller's  judgment,  the  latter  impliedly  warranto  that  the  thing  furnished 
shall  be  reasonably  fit  and  proper  for  the  purpose  for  which  it  is 
mncpL-i  ^required."  And  tfiat  doctrine  is  sanctioned  by  the  subsequent 
^  case  of  Shepherd  v.  Pifius.  There,  the  defendant  sold  to  the 
plaintiff  a  barge,  which  had  been  built  by  the  defendant,  and  was  then  ly- 
ing alongside  his  wharf  (where  the  plaintiff  had  seen  her)  not  completely 
rigged  ;  and  it  was  held,  that  a  warranty  was  implied  that  the  barge  was 
reasonably  fit  for  use ;  and  that,  although  the  contract  was  in  writing, 
evidence  was  admissible  to  show,  that,  in  consequence  of  the  defective 
construction  of  the  barge,  certain  cement,  wbidi  the  plaintiff  was  convey, 
ing  therein,  was  damaged,  aud  the  plaintiff  incurred  expense  in  rendering 
her  fit  for  the  purpose  of  his  trade,  a  purpose  to  which  &e  defendant  knew, 
at  the  time  of  the  contract,  she  was  intended  to  be  applied.  The  case 
of  Chanter  v.  Hopkins  is  clearly  distinguishable  from  the  present.  There, 
the  order  was  expressly  given  for  the  plaintiff's  patent  apparatus ;  the 
article  contracted  for  was  supplied ;  and  there  clearly  was  no  implied 
warranty  on  the  part  of  the  patentee  that  it  was  fit  for  the  purpose  to 
which  the  defendant  meant  to  apply  it.  So,  Olqfhant  v.  Bayley  was  the 
ease  of  a  patent  machine  supplied  to  order.  Here,  however,  there  is  no 
standard  to  which  appeal  can  be  made,  as  in  those  two  cases.  [Erle,  J. 
Oropholithe  is  quite  as  definite  as  the  articles  in  Chanter  v.  Hopkins^  and 
Oliphant  v.  Bayley.  The  reasoning  of  the  court  of  Exchequer  in  the  for- 
mer case  would  have  been  equally  applicable,  had  the  order  been  for 
Morrison's  pills.]  The  order  was  for  properly  manufactured  oropholithe: 
the  plaintiff  undertakes  to  supply  genuine  oropholithe,  that  shall  be  reason- 
ably fit  and  proper  for  the  purpose  to  which  the  article  is  applicable ;  like 
the  copper  sheathing  in  Jones  v.  Bright^  5  Bingfa.  633, 3  Moo.  &  P.  155. 
[Erle,  J.  How  do  you  affect  the  contracts  made  in  April  and  July,  1843, 
*3661  ^^  *^  supposed  ^varranty  in  •the  month  of  September  preced- 
ing ?  The  conversation  between  the  plaintiff  and  the  defendant's 
•architect  at  that  time,  when  the  prospectus  was  shown,  resulted  in  no- 
thing. It  seems  to  me  to  fall  within  the  principle  whieh  excludes  all 
preliminary  talk  about  a  contract.]  If  the  supply  had  taken  place  at  that 
time,  it  is  clear  there  would  have  been  an  implied  warranty ;  and  the  sub- 
sequent supplies  must  necessarily  draw  down  to  them  the  same  implied 
warranty.  At  all  events,  it  was  evidence  that  ought  to  have  been  sub- 
-raitted  to  the  jury.  The  cases  of  Morgan  v.  Sichardsonj  1  Campb.  40,  n. ; 
Moggridge  v.  Jones^  14  East,  486,  3  Campb.  38 ;  Solomon  v.  TWriMf, 
1  Stark.  N.  P.  C.  51 ;  Lewis  v.  Co^irmfe^  2  Taunt.  2;  and  JVickey  v. 
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Lame,  6  M.  &  W.  278,  amount  to  no  more  than  this — that  a  partial 
failure  of  consideration  is  no  answer  to  an  action  upon  a  biD  of  exchange 
or  promissory  note.  If  the  defendant  has  received  some  consideration, 
he  must  resort  to  his  remedy  by  cross  action ;  but,  if  he  has  received  no 
benefit  at  all  from  the  contract,  if  there  has  been  a  total  failure  of  consi- 
deration^n  that  case  he  may  urge  it  as  a  defence  to  the  action,  seeing 
that,  if  he  resorted  to  a  cross  action,  he  must  recover  precisely  the  same 
amount  of  damages.  CStr.  adv.  vulL      » 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  in  answer  to  a  declaration  by  the  drawer  and  payee 
against  the  acceptor  of  a  bill  of  exchange  for  25/.  11 5.,  the  defendant 
paid  1/.  145.  into  court,  and  pleaded,  as  to  23/.  17^.  parcel,  &c.,  that  the 
defendant  accepted  the  bill  in  consideration  of  goods  called  oropholithe, 
which  the  plaintiff  had  warranted  «fit  for  roofing  of  buildings,"  but 
which  were  not  so  ;  and  to  which  the  ^plaintifi'replied  de  injurid^  [*3S7 
&c.,  and  had  the  verdict,  on  the  direction  of  the  learned  judge  '' 
that  there  was  no  evidence  to  be  left  to  the  jury  in  support  of  the  plea. 
The  defendant  obtained  a  rule  to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  for  a  new  trial,  on  the  ground  of  misdirection :  and,  after 
cause  shown,  we  are  of  opinion  that  the  direction  of  the  learned  judge 
was  right. 

The  contract  for  the  goods  in  question  is  not  shown  to  have  been  made 
with  any  reference  whatever  to  the  treaty  for  roofing  which  took  place  in 
September,  1842,  proved  by  the  witness  Hiscocks,  or  to  the  prospectus 
which  had  been  delivered  to  the  same  witness.  Of  the  goods  in  ques- 
tion, one  parcel,  to  the  value  of  7/.^  was  delivered  in  April,  1843,  and  is 
described  in  the  bill  of  parcels  delivered  by  the  plaintifif,  as  «  roofing :" 
and  the  other  parcel,  to  the  value  of  16/.  I8s.  3(/.,  was  delivered  in  July, 
1843,  and  is  described  in  the  same  bill  as  «  material."  There  was  no 
other  evidence  in  the  contract  for  the  goods  in  question  except  this  bill, 
which  contained  one  other  item,  for  goods  delivered  in  October,  1842, 
and  therein  described  as  <<  flooring."  The  word  <<  material"  does  not 
express  a  warranty  of  fitness  for  roofing  of  buildings :  and,  «ven  if  a 
warranty  of  fitness  for  any  purpose  can  be  supposed  to  be  expressed 
either  by  "flooring"  or  «« roofing,"  and  the  word  "material"  refers  to 
what  was  sold  before,  still  the  evidence  falls  short  of  the  point  to  be 
proved,  as  there  is  nothing  to  show  that  the  «  material"  was  sold  for 
roofing  rather  thdin  flooring. 

The  plea,  therefore,  is  without  any  proof  as  to  16/.  18^.  3(/.,  part  of 
the  sum  to  which  it  is  pleaded,  and  consequently  it  fails  altogether ;  and 
the  rule  for  a<  new  trial  must  be  discharged.  Rule  discharged. 


VOL.  I. 
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A  declaration  in  caw  for  infringement  of  a  patent,  set  out  the  proviso  for  making  llie  letten 
patent  void  in  case  of  the  non-enrolment  of  a  specification  within  six  calendar  months,^  and 
averred  performance  of  that  condition.  Plea,  that  the  patentee  «<  did  not  particularly  describe 
aad  ascertain  the  nature  of  the  alleged  invention,  and  in  what  manner  the  aame  was  to  be 
performed/*  concluding  with  a  Yerification : — Held,  that  performance  of  the  condition  of  en- 
rolment was  properly  alleged  in  the  declaration,  though  it  did  not  appear  on  the  face  of  the 
dedarataon,  directly,  or  by  necessaiy^mplicatioa,  that  the  aix  moatha  allowed  for  the  enrol- 
ment had  actually  expired  before  action  brought 

SHd,  also,  that  the  plea  improperly  concluded  with  a  verificatioiL 

Case.  The  declaration  stated,  that,  before  the  time  of  the  making  of 
the  letters  patent,  and  of  ttie  committing  of  the  grievances  by  the  defend- 
ants, as  thereinafter  mentioned,  on£  Thornton  was  the  true  and  first 
inventor  of  <^  certain  improvements  in  machinery  or  apparatus  for  making 
cards  for  carding  cotton  and  other  fibrous  substances;  and  thereupon 
her  majesty  Queen  Victoria,  on  the  21st  of  December,  in  the  fifth  year 
of  her  reign,  by  her  letters  patent,  duly  sealed  in  that  bdialf  with  the 
great  seal  of  Great  Britain, — after  reciting  that  Thornton  had,  by  his  pe- 
tition, humbly  represented  that  he  had  invented  «  certain  improvements 
in  machinery  or  apparatus  for  making  cards  for  carding  cotton  and  other 
fibrous  substances,"  that  he  was  the  first  and  true  inventor  thereof,  and 
that  the  said  invention  had  never  been  practised  or  used  by  any  other 
person  or  persons  whatsoever,  to  his  knowledge  or  belief— her  said  ma- 
jesty did,  for  herself,  her  heirs  and  successors,  give  and  grant  unto 
Thornton,  his  executors,  administrators,  and  assigns,  her  especial  license, 
&c.,  that  Thornton,  his  executors,  &c.,  and  every  of  them,  by  himself 
and  themselves,  or  by  his  and  their  deputy  or  deputies,  servants  or  agents, 
or  such  others  as  Thornton,  his  executors,  &c.,  should  at  any  time  agree 
with,  and  no  others,  from  time  to  time,  and  at  all  times  thereafter,  during 
the  term  of  years  therein  expressed,  should,  and  lawfully  might,  make, 
*3691  ^^^'  exercise,  *and  vend  his  said  invention  within  that  part  of  her 
United  Kingdom  of,  &c. ,  called  England,  her  dominion  of  Wales, 
and  town  of  Berwick-upon-Tweed,  in  such  manner  as  to  Thornton,  his 
executors,  &c.,  or  any  of  them,  should,  in  his  or  their  discretion,  seem 
meet;  and  that  be,  Thornton^  his  executors,  &c.,  should,  and  lawfuUy 
might,  have  and  enjoy  the  whole  profit,  benefit,  commodity,  and  advan- 
tage firom  time  to  time  coming,,  growing,  accruing,  and  arising  by  reaison 
of  the  said  invention,  for  and  during  the  term  of  years  therein  mentioned^ 
to  have,  hold,  exercise,  and  enjoy  the  said  license,  &c.,  thereinbefore 
granted,  unto  Thornton,  his  executors,  &c.,  for  and  during  and  unto  the 
inll  end  and  term  of  fourteen  years  from  the  date  of  the  said  letters 
patent,  according  to  the  statute  in  such  case  made  and  provided.  And, 
to  the  end  that  Thornton,  his  executors,  &c.,  and  every  of  them,  might 
have  and  enjoy  the  full  benefit  and  the  sole  use  and  exercise  of  the  said 
invention,  her  said  majesty  did,  for  herself,  her  heirs  and  successors,  re- 
quire, and  strictly  command,  all  and  every  person  and  persons,  bodies 
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politic  and  corporate,  and  all  other  her  subjects  whatsoever,  of  what 
estate,  quality,  degree,  name,  or  condition  soever  they  might  be,  within 
that  said  part  of  her  United  Kingdom,  thai  neither  they  nor  any  of  them, 
at  any  time  during  the  continuance  of  the  said  term  of  fourteen  yearsj 
either  directly  or  indirectly,  should  make,  use,  or  put  in  practice  the  said 
invention,  or  any  part  of  the  same,  so  attained  unto  by  Thornton  as  afore- 
said, or  in  any  wise  counterfeit,  imitate,  or  resemble  the  same,  or  should 
make,  or  cause  to  be  made,  any  addition  thereunto  or  subtraction  from 
the  same,  whereby  to  pretend  himself  or  themselves  the  inventor  or  in- 
ventors, devisor  or  devisors  thereof,  without  the  license,  consent,  or  agree- 
ment of  Thornton,  his  executors,  &c.,  in  writing  under  his  or  their  hands 


and  seals,  first  had  and  obtained  in  that  behalf,  upon  such  ^pains 
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and  penalties  as  could  or  might  be  justly  inflicted  on  such 
offenders  for  their  contempt  of  that  her  royal  command ;  and  further  to 
be  answerable  to  Thornton,  his  executors,  &c.,  according  to  law,  for  his 
and  their  damages  thereby  occasioned :  and  that  in  the  said  letters  patent 
was  and  is  contained,  amongst  other  things,  a  proviso  that,  if  Thornton 
should  not  particularly  describe  and  ascertain  the  nature  of  the  said  in- 
vention, and  in  what  manner  the  same  was  to  be  performed,  by  an  instru- 
ment in  writing  under  his  hand  and  seal,  and  cause  the  same  to  be 
enrolled  in  her  majesty's  high  court  of  Chancery  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters  patent, 
then  the  said  letters  patent,  and  all  liberties  and  advantages  whatsoever 
thereby  granted,  should  utterly  cease,  determine,  and  become  void;  as 
by  the  enrolment  of  the  said  letters  patent,  then  remaining  of  record  in  her 
said  majesty's  high  court'  of  Chancery,  would,  amongst  other  things,  more 
fully  and  at  large  appear.  Averment,  that  Thornton  did  afterwards,  and 
within  six  calendar  months  next  after  the  date  of  the  said  letters  patent, 
to  wit,  on  the  21st  of  June,  1842,  in  pursuance  of  the  proviso  in  that 
behalf  in  the  said  letters  patent  contained,  and  of  the  said  letters  patent, 
by  an  instrument  in  writing  under  his  hand  and  seal,  particularly  describe 
and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the 
same  was  to  be  and  might  be  performed,  and  afterwards,  and  within  six 
calendar  months  next  after  the  date  of  the  said  letters  patent,  to  wit,  on 
the  day  and  year  last  aforesaid,  cause  the  said  instrument  in  writing  to 
be  duly  enroDed  in  the  said  high  court  of  Chancery  at  Westminster ;  as 
by  the  record  of  the  said  instrument  in  writing  now  remaining  and  of 
record  in  the  said  court  fully  appears.  The  declaration  then  alleged  an 
assignment  by  Thornton  of  all  his  interest  in  the  patent  to  one  Joseph 


♦Williamson,  by  indenture  of  the  29th  of  November,  1842,  and  a 
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similar  assignment  from  Williamson  to  the  plaintiff,  by  indenture 
of  the  1st  of  May,  1843 ;  by  virtue  whereof  the  plaintiff  became  and  was, 
and  thenceforth  had  been  and  still  was,  possessed  of  the  said  letters 
patent,  and  of  all  the  powers,  privileges,  and  authorities  thereby  granted 
for  the  said  term ;  and  then  alleged  for  breach,  that  the  defendant  well 


871      Bentley  v.  Goldthorp,  H.  V.  1845. 

knowing  the  premises,  but  contriving,  &c.,  after  the  making  of  the  last* 
mentioned  indenture,  and  within  the  term  of  fourteen  years  in  the  said 
letters  patent  mentioned,  to  wit,  on  the  2d  of  May,  1843,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  and  within  that  part  of  the  said  United  Kingdom  called  England, 
unlawfully  and  unjustly,  without  the  leave,  license,  consent,  or  agreement 
of  the  plaintiff,  in  writing  under  his  hand  and  seal,  or  otherwise,  for  that 
purpose  had  and  obt^ned,  and  agsdnst  the  will  of  the  plaintiff,  did  moAie, 
use,  exercisej  and  vend  the  said  inventianj  in  breach  of  the  said  letters 
patent,  and  against  the  privileges  so  thereby  granted  as  aforesaid ;  and 
also,  on  the  several  and  respective  days  and  times  last  aforesaid,  within 
that  part  of  the  said  United  Kingdom  called  England,  unlawfully  and 
unjustly,  without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff 
in  writing  under  his  hand  and  seal  for  that  purpose  first  had  and  obtained, 
and  against  the  will  of  the  plaintiff,  did  make^  usCy  and  put  in  practice  the 
said  invention^  in  breach  of  the  said  letters  patent,  &c. ;  and  also,  on  the 
several  and  respective  days  and  times  aforesaid,  within  that  part  of  the 
United  Kingdom  called  England,  unlawfully,  wrongfully,  and  unjustly, 
without  the  leave,  &c.,  of  the  plaintiff  under  his  hand  and  seal  for  that 
purpose  first  had  and  obtained,  and  against  the  will  of  the  plaintiff,  did 
mahcy  usCf  and  put  in  practice  a  part  of  the  said  invention,  in  breach  of  the 
*3721  ^^^  letters  patent,  &c. ;  and  also,  to  wit,  *on,  &c.,  in  England 
V  ^  aforesaid,  wrongfully  and  unjustly,  without  the  leave,  &c.,  of  the 
plaintiff  under  his  hand  and  seal  for  that  purpose  first  had  and  obtained, 
and  against  the  will  of  the  plaintiff,  did  counterfeit,  imitate,  and  resemble  the 
said  invention,  in  breach  of  the  said  letters  patent,  &c. ;  and  also,  to  wit, 
on,  &c., aforesaid,  within  England  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  &c.,  of  the  plaintiff  in  writing  under  his  hand  and  seal 
in  that  behalf  first  had  and  obtained,  did  make,  and  cause  to  be  made, 
divers  additions  to  the  said  invention  and  subtractions  from  the  same, 
whereby  they  did  pretend  themselves  to  be  the  inventors  and  devisors  of 
the  said  invention,  in  breach  of  the  said  letters  patent,  and  against  the 
privileges  so  thereby  granted  as  aforesaid ;  and  that,  by  means  of  the 
committing  of  the  said  several  grievances  by  the  defendants  as  aforesaid, 
the  plaintiff  had  been  and  wa&  greatly  injured,  and  had  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  he  might,  and  otherwise 
would,  have  derived  from  the  said  invention  and  letters  patent,  and  in 
respect  whereof  he  had  been  and  was  entitled  to  such  privileges  as  afore- 
said, and  had  been  and  was  otherwise  damnified,  &c. 

The  defendants  pleaded,  seventhly,  that  Thornton  did  not  particularly 
describe  and  ascertain  the  nature  of  the  alleged  invention,  and  in  what 
manner  the  same  was  to  be  performed,  according  to  the  meaning  of  the 
said  letters  patent :  concluding  with  a  verification. 

Special  demurrer ;  assigning  for  causes — ^that  the  plea  was  informal  and 
insufficient,  in  this,  to  wit,  that  it  neither  traversed  nor  confessed  and 
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avoided  any  material  a^cennent  of  the  declaration — that  it  was  ambiguous, 
uncertain,  and  informal,  in  this,  to  wit,  that,  whereas  the  plaintiff  did  in 
his  declaration  distinctly  aver  that  Thornton  did,  after  the  making  of  the 
said  letters  patent,  and  within  six  calendar  months  next  after  the  date  of 
the  same  letters  patent,  to  wit,  on  the  21st  of  June,  *1842,  by  an  r*^^^ 
instrument  in  writing  under  his  hand  and  seal,  particularly  describe 
and  ascertain  the  nature  of  his  said,  invention,  and  in  what  manner  the 
same  was  to  be,  and  might  be,  performed,  it  was  uncertain  whether  by 
that  plea  the  defendants  intended  to  traverse  the  said  averment  in  the 
declaration,  or  to  confess  and  avoid  the  same  by  force  and  virtue  of  some 
new  matter;  that,  if  the  former, then  the  plea  ought  to  have  concluded 
to  the  country,  and  not  with  a  verification ;  that,  if  the  latter,  then  the 
defendants  should  have  set  out  in  the  plea  such  new  matter  by  force  and 
virtue  whereof  they  sought  to  avoid  the  said  averment  in  the  declaration 
— that  the  plea  was  informal  and  insufficient,  in  this,  that  it  tehded  to 
raise  a  question  of  law  as  to  the  sufficiency  of  the  specification  or  instru- 
ment in  writing  in  the  declaration  alleged  to  have  been  enrolled,  and  yet 
did  not  set  out  the  said  specification,  or  any  part  thereof,  whereas  the 
defendants  ought  in  that  plea  to  have  set  out  the  said  specification,  in 
order  that  the  court  might  be  able  to  judge  of  the  sufficiency  or  insuffi- 
ciency thereof — that  the  plea  tended  to  delay  and  to  unnecessary  prolixity 
in  the  pleadings,  in  this,  to  wit,  that,  inasmuch  as  the  above-mentioned 
averment  in  the  declaration  was  material  and  traversable,  the  defendants 
ought,  if  they  intended  to  maintain  the  contrary  thereof,  to  have  duly  and 
properly  traversed  the  same,  and  not  to  have  pleaded  the  contrary  thereof 
in  the  form  of,  and  pretending  the  same  to  be,  new  matter — that  the  plea 
was  informal,  in  this,  that  it  ought  to  have  concluded  to  the  country, 
and  not  with  a  verification — ^that  the  plea  was  uncertain,  informal,  and 
insufficient,  in  this,  that  it  was  a  circuitous  and  argumentative  traverse 
of  a  material  allegation  in  the  declaration,  and  also  in  this,  that  it  did 
not  state  with  sufficient  or  any  certainty  whether  the  instrument  in  writing 
alleged  in  the  declaration  to  have  been  enrolled  was  admitted  or  denied 
to  be  a  sufficient  ^compliance  with  the  proviso,  and  also  in  this,  r«074 
that  it  did  not  state  with  sufficient  or  any  certainty  whether  the 
instrument  in  writing  by  which  the  plaintiff  alleged  that  Thornton  did 
particularly  describe  and  ascertain  the  nature  of  the  said  invention,  and 
in  what  manner  the  same  was  to  be  performed,  was  admitted  or  denied 
to  have  been  enrolled  as  alleged — that  it  did  not  appear  by  the  plea  that 
there  was  any  proviso  or  condition  in  the  letters  patent  whereby  it  was 
required  that  Thornton  should  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
performed — ^that  it  did  not  appear  with  sufficient  or  any  certainty  in  and 
by  the  plea  what  was  the  meaning  of  the  letters  patent — ^that  the  plea  was 
a  circuitous  and  argumentative  traverse  of  the  compliance  with  the  con* 
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dition  and  proriso  of  the  letters  patent  set  forth  in  the  declaration^  and 
averred  to  have  been  performed  and  complied  with. 

The  defendants  joined  in  demurrer. 

Choftnelly  Serjt.,  in  support  of  the  demurrer.  The  plea  seeks  to  com- 
pel the  plaintiff  to  set  out  the  specification  on  the  record,  as  was  attempted 
to  be  done  by  the  defendant  in  the  recent  case  of  Munisi  v.  Foster y  6  Mann. 
&  Gr.  734,  7  Scott,  N.  R.  471,  1  Dowl.  &  L.  737.  There,  in  case  for 
infringing  a  patent,  the  declaration,  afler  setting  out  the  letters  patent, 
with  the  usual  proviso  for  making  it  void  in  case  of  the  non-enrolment 
of  a  specification  within  six  calendar  months,  alleged  that  the  plaintiff 
did,  in  pursuance  of  the  proviso  and  of  the  letters  patent,  by  an  instru- 
ment in  writing  under  his  hand  and  seal,  particularly  describe  and  ascer- 
tain the  nature  of  his  said  invention,  and  in  what  manner  the  same  was 
to  be,  and  might  be,  performed,  and  afterwards,  and  within  six  calendar 
months  next  after  the  date  of  the  letters  patent,  cause  the  said  instrument 
•3751  *^  writing  *to  be  enrolled  in  Chancery :  the  plea  averred  that  the 
plaintiff  caused  to  be  enrolled  in  Chancery,  within  six  calendar 
months  after  the  date  of  the  letters  patent,  to  wit,  on,  &c.,  a  certain  instru- 
ment in  writing  in  the  words  and  to  the  effect  following — seitting  it  out 
tn  hmc  verba — and  that  the  plaintiff  caused  to  be  enrolled  in  Chancery, 
within  six  months  after  the  date  of  the  letters  patent,  no  instrument  in 
writing  other  than  and  except  the  said  instrument  in  writing  thereinbefore 
set  forth  and  contained ;  whereby  and  by  reason  of  the  premises,  the 
said  letters  patent  in  the  declaration  mentioned  ceased  and  determined, 
and  became  and  were  and  still  are  of  no  force  and  effect — eoncluding 
with  a  verification.  On  special  demurrer,  the  plea  was  held  bad,  upon 
the  ground  that  it  was  an  argumentative  traverse  of  the  enrolment  alleged 
in  the  declaration.  So,  here,  the  plaintiff  was  bound,  in  order  to  satisf]f 
the  condition  of  the  grant,  to  allege  due  enrolment  of  a  specification. 
As  the  plea  traverses  that  allegation,  it  ought  to  have  concluded  to  the 
country,  and  not  with  a  verification.  The  objection  of  uncertainty  is  also 
well  founded.     The  court  called  on 

Manmngy  Serjt.,  to  support  the  plea.(a)  The  plea  in  question  need 
not  have  concluded  with  a  verification,  for  the  reason  given  in  Co.  Litt. 
303  a,  aiid  also  in  MUlner  v.  Crmodally  1  Show.  338,  and  Bodenhmn  y. 
Hilly  7  M.  &  W.  274,  8  Dowl.  P.  C.  862,  namely,  because  a  negative 
cannot  be  proved.  Formerly,  it  would  have  concluded  with  a  prayer  of 
judgment ;  for,  the  allegation  of  which  it  is  a  traverse  ought  not  to  have 
•3761  *2ipP^^red  in  the  declaration :  but  such  prayer  is  now  unneces- 
sary.(ft)    There  is  a  distinction  between  a  proviso  and  an  excep- 

(a)  The  points  marked  for  aTgumeiit  on  the  part  of  Uie  defendants,  were  as  follow  >-<<  The 
defendants  will  contend  that  the  seventh  plea  is  good  in  law ;  and  that  the  conclusion  with  • 
tbrification  is  proper,  as  being  a  traverse  of  more  than  is  alleged  in  the  declaration,  and  nece»' 
mrf  in  Older  to  allow  the  plaintiff  an  opportunity  of  setting  forth  in  hk  replication  the  specil^ 
cation,  in  order  that  the  court  might  judge  of  iu  sufficiency." 

(6)  Reg.  Gen.  H.  T.  4  W.  4.  leg.  9. 
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tion :  in  the  case  of  a  proviso,  the  allegation  of  a  breach  of  it  must  come 
from  the  party  relying  upon  it.  (a)  Such  was  the  doctrine  laid  down  by 
Lord  Ellenborougb  in  Howell  v.  Bichardsj  11  East,  633.  Supposing  it 
to  be  a  condition,  the  allegation  of  its  existence,  or  of  the  performance 
of  it,  does  not  properly  come  on  the  part  of  the  plaintiff,  because  it  is  a 
condition  subsequent:  see  the  cases  cited  in  Wi/nne  y.  Wynne j  2  Mann. 
&  Gr.  8,  2  Scott,  N.  R.  278.  There  could  be  no  necessity  for  averring 
in  the  declaration  that  the  specification  was  enrolled  within  the  six  months 
allowed  for  that  purpose,  inasmuch  as  it  does  not  appear  upon  the  face 
of  the  declaration,  that  the  six  months  had  elapsed  before  the  commence- 
ment of  the  action ;  the  precise  dates  being  immaterial  and  being  laid 
under  a  videlicet.  Besides,  the  traverse  here  is  much  wider  than  the  alle- 
gation in  the  declaration.  It  denies  that  the  plaintiff  ever  did  at  anytime 
particularly  describe  and  ascertain  the  nature  of  the  alleged  invention, 
and  in  what  manner  the  same  was  to  be  performed ;  and  therefore  the 
plea  properly  concludes  to  the. court.  [Maule,  J.  The  plea  must  be 
taken  with  reference  to  the  proviso  itself,  and  not  with  reference  to  the 
allegation  of  performance  in  the  declaration.  Tindal,  C.  J.  I  see  no 
substantial  difierence  between  the  allegation  of  the  proviso  in  the  de- 
claration and  the  traverse  of  it  in  this  plea.]  In  actions  upon  awards,  if 
the  defendant  pleads  no  SLfmrd  made,  it  is  usual  for  him  to  conclude  to 
the  court,  and  not  to  the  country,  in  order  to  give  the  plaintiff  an  oppor- 
tunity of  setting  out  the  award.  So,  here,  this  plea  is  framed  for  the 
^purpose  of  giving  the  plaintiff  an  opportunity  of  setting  out  the  r*vrj 
specification  in  his  replication.  *- 

;  Channellf  Serjt.,  in  reply.  The:  form  of  declaration  adopted  here  is 
in  conformity  with  all  the  precedents.  [Tindal,  C.  J.  I  certainly  never 
saw  a  declaration  without  this,  allegation.  The  proviso  was  introduced 
into  the  grant  by  the  attom<ey-general  in  the  reign  of  Queen  Anne.] 
Where  the  plea  introduces  no  new  matter,  it  must  always  conclude  to 
the  country.  The  proviso  here  is  not  in  the  nature  of  a  condition  subse- 
quent :  enrolment  is  essential  to  give  the  grsmtee  any  right  at  all.  [Erle,  J. 
Has  not  the  pttentee  a  vested  interest  in  the  subject-matter  of  the  patent 
before  the  enrolment  ?]  That  has  been  doubted.  [Maxtle,  J.  It  would 
be  a  strong  ^ung.  to  say  that  a  patentee  could  not  maintain  an  action  for 
;an  infiingement  before  encojment  of  the  q>ecification.]  No  authority 
can  be  cited  to  ,show  tjhat  this  is  in  the  nature  of  a  condition  subsequent, 
in  the  sense  c^p^ntended  for  on  the  part  of  the  defendant. 

TmiULyC.  J.  We:i^]ll  look. into  the  cases  as  to  conditions  subse- 
quent that  have  been  referred  to  by  my  brother  Manningf  to  see  whether 
;Qraiot  his  argument  is  weU  ibunded.  Cur.  adv.  vuU. 

-TiKDAX^  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether  the  seventh  plea  ought  to  have 
iC09cl^4edttto  the  country:  and  this  question  depends  on  the. consider- 
ed) f<«tM  totniin^T.  Plant,  1  Wdm.  Smiid.  283,  n.  (3),  and  233  b,  n.  (d). 
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ation — whether  the  averment  in  the  declaration,  which  that  plea  does  in 
terms  deny,  was  a  material  averment  on  the  part  of  the  plaintijOT ;  for,  if 
material,  it  follows,  from  the  ordinaiy  rules  of  pleading,  that,  as  the  plea 
distinctly  denies  it,  there  could  be  no  other  issue  raised  by  compelling 
*3781  *^  plaintiff  to  plead  *over,  and  consequently  the  defendants 
were  bound  to  conclude  their  traverse  to  the  country.  And  we 
are  .of  opinion  that  the  averment  in  the  declaration  is  material. 

The  first  objection  taken  was,  that  the  proviso  or  condition  contained 
in  the  letters  patent  is  a  condition  subsequent  only ;  that  the  plaintiff 
has  no  necessity  to  allege  performance  of  it;  and  that  the  allegation  of 
non-performance  must  come  properly  from  the  other  side.  But  the  ob- 
vious meaning  of  this  condition  appears  to  us  to  be,  that,  if  the  grantee 
of  the  letters  patent  lets  the  six  months  elapse  without  enrolling  the 
specification,  the  letters  patent  shall  cease,  determine,  and  become  void, 
if  not  from  the  date  of  the  letters  patent,  at  least  from  the  expiration  of 
the  six  months.  But  this  point  has  been  already  settled  and  determined 
by  the  court  in  the  case  of  Mmiz  v.  Faster. 

It  was  secondly  objected  by  the  defendants,  that,  as  it  does  not  appear 
on  the  face  of  the  declaration  that  the  six  months  allowed  for  enrolling 
the  specification  had  actually  expired  before  the  action  was  brought,  so 
there  could  be  no  necessity  for  ^e  averment  that  such  specification  had 
been  enrolled.  But  we  think  it  is  a  sufficient  answer  to  this  observation, 
that,  if  this  averment  were  omitted,  the  plaintiff's  right  to  sue  as  an 
assignee  of  the  patent  would  be  left  in  doubt  and  uncertainty;  inasmuch 
as  it  would  neither  appear  that  the  six  months  had  elapsed,  and  the 
specification  had  been  actually  enrolled,  nor  that  the  action  was  brou^t 
for  a  breach  of  the  privilege  granted,  within  the  six  months  next  follow- 
ing the  date  of  the  letters  patent.  The  declaration  in  that  case  might 
have  been  held  bad,  for  uncertainty ;  and  we  therefore  think  an  aver- 
ment which  prevents  that  consequence  cannot  be  considered  as  immaterial. 

It  was  lastly  argued,  that  the  conclusion  of  the  plea  with  a  verification 
was  proper  in  this  case :  inasmuch  as  the  traverse  is  larger  than  the  alle- 
gation in  the  declaration,  namely,  that  it  contains  a  denial  that  the  plain- 
♦3791  ^^^  *ever  did  at  any  time  particularly  describe  the  invention,  not 
-'  being  pleaded  with  a  modo  acformdy  so  as  to  meet  the  particular 
averment  in  the  declaration.  But  to  ihis  it  appears  an  answer,  that  it  is 
aUeged  in  the  plea  that  the  grantee  of  the  letters  patent  d)d  not  particu- 
larly describe  and  ascertain  the  nature  of  his  invention  «  according  to  the 
meaning  of  the  said  letters  patent ;"  and,  upon  referring  to  the  declara- 
tion, it  appears  that  a  specification  is  therein  alleged  to  have  been  filed, 
which  is,  upon  the  face  of  it,  according  to  the  meaning  of  the  said  letters 
patent ;  so  that,  in  substance,  the  plea  is  the  same  as  if  it  had  denied 
the  averment  modo  ac/ormd. 

We  therefore  think  that  the  plea  concludes  improperly  to  the  court,  and 
that  the  judgment  must  be  for  the  plabtiff.    Judgment  for  the  plaintiff. 
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LUNNp.  THORNTON.    Feb.  6, 

A  gnnt  of  goods  wliidi  ara  not  in  existence,  or  wliich  do  not  belong  to  the  grantor  at  the  time 
of  executing  the  deed,  ia  void,  unleaa  the  grantor  ratify  the  grant  by  some  act  done  by  him 
with  that  view,  afler  he  has  acquired  the  property  therein. 

Trover,  for  bread,  flour,  household  furniture,  &c.  The  defendatit 
pleaded,  as  to  all  except  the  bread  and  flour,  first,  not  guilty,  secondly, 
not  possessed,  and  thirdly,  leave  and  license ;  and,  as  to  the  excepted 
articles,  fourthly,  payment  into  court  of  bs. 

The  cause  was  tried  before  Patteson,  J.,  at  the  last  spring  assizes  fot 
file  county  of  Bucks. 

By  a  deed-poll  bearing  date  the  4th  of  August,  1843,  it  was  witnessed 
that  the  plaintifi*,  who  had  carried  on  the  business  of  a  baker  at  Stoney- 
Stratford,  in  consideration  of  112/.  Us.  6d.,  lent  to  him  by  the  defend- 
ant, a  mealman,  bargained,  sold,  and  deliv^ed  unto  the  defendant  «  dl 
and  singular  his  goods,  household  furniture,  plate,  linen,  china,  stock 
and  implements  in  trade,  and  other  efiects  whatsoever,  then  remaining 
and  being,  or  tokich  ^should  at  any  time  thereafter  remain  and  be  pooQ 
tn,  ignmy  or  about  his  dwelling-house  at  Stoney-Stratford  aforesaid, 
imd  also  all  other  his  effects  elsewhere;'*^  and  that  the  defendant,  in  the 
month  of  October  following,  under  colour  of  this  assignment,  seized  all 
the  goods  then  upon  the  premises,  and,  amongst  them,  certain  goods 
'Which  were  not  upon  the  premises  or  in  the  plaintifi''s  possession  at  th6 
tstne  of  the  execution  of  the  deed-poll,  but  were  goods  acquired  by  the 
plaiiitifl'  afterwards,  and  were  upon  the  premises  at  the  time  of  the  seizure. 

On  the  part  of  the  defendant  it  was  contended  that  the  biH  of  sale 
covered  all  goods  of  the  grantor  that  might  be  upon  the  premises  at  the 
time  of  the  seizure,  "whether  there  at  the  time  of  the  execution  of  the  bill 
of  sale  or  not.  For  the  plaintifl*,  it  tv^as  insisted  that  the  grant  could  only 
operate  upon  goods  which  he  had  actually  or  potentiaHy  at  the  time  the 
grant  was  made. 

Under  the  direction  of  the  learned  judge,  the  jury  found  for  the  plain- 
tiff on  the  first  and  third  issues,  and  for  the  defendant  on  the  second  and 
fourth ;  leave  being  reserved  to  the  plaintiff"  to  move  to  enter  a  verdict  on 
the  second  issue^  with  5/.  damages,  the  estimated  value  of  the  goods 
seized  that  were  not  in  his  possession  at  the  time  of  the  execution  of 
the  bill  of  sale,  in  the  event  of  the  court  being  of  opinion  that  the  bill  of 
sale  did  not  justify  the  seizure  of  those  goods. 

Byles^  Serjt.,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi.  He 
submitted  that  the  bill  of  sale  could  not  operate  to  convey  to  the  defend- 
ant goods  of  which  the  grantor  was  not,  at  the  time  of  executing  it,  pos- 
sessed, actually  or  potentially:  citing  14 Viner's Abridgment,  tit.  Grants^ 
p.  50;  Sheppard's  Touchstone,  tit.  Grants  p.  241 ;  Perkins,  §§  65,  90; 
and  Grantham  y,  Hawley^  Hobart,  132. 
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♦3811  ^Chc^nnelh  Seijt.,  (with  whom  was  Gunning^  in  Trinity  term 
^  showed  cause.  The  words  of  the  bill  of  sale  are  large  enough  to 
convey  after-acquired  property;  and  it  evidently  was  not  the  intention  of 
the  parties  that  the  security  should  be  limited  to  property  in  the  plaintiff's 
possession  at  the  time  of  its  execution.  A  bill  of  sale  of  goods,  made  for 
a  valuable  consideration,  though  unaccompanied  with  the  possession,  is 
valid  as  against  the  vendor,  and  also  as  against  a  creditor  with  whose 
knowledge  and  assent  it  was  given :  Steel  v.  Browny  1  Taunt.  381.  In 
Irons  V.  Smallpiecej  2  B.  &  Aid.  551,  it  was  held,  upon  the  authority  of 
Bunn  V.  MarlAaniy  2  Marsh.  532,  that  a  verbal  gift  of  a  chattel,  without 
actual  delivery,  does  not  pass  the  property  to  the  donee.  Abbott,  C.  J., 
there  said :  «  By  the  law  of  England,  in  order  to  transfer  property  by 
gift,  there  must  either  be  a  deed  or  instrument  of  gift,  or  there  must  be 
an  actual  delivery  of  the  thing  to  the  donee."(a)  Here,  one  of  those 
requisites  is  complied  with,  the  conveyance  being  by  deed ;  in  which 
case  delivery  is  not  necessary.  [Maule,  J.  I  have  always  thought  Lord 
♦3821  Tentebden's  opinion  in  Irons  v.  Smallpiece  *very  remarkable : 
'*  he  speaks  of  a  «  deed  or  instrument  of  gi/ly^  leaving  it  to  be 
inferred  tiiat  the  assignment  might  be  otherwise  than  by  deed.]  There 
are  many  cases  of  sales  in  which  delivery  is  dispensed  with ;  that  of  a 
ship  at  sea,  for  instance :  Mkinson  v.  Moling ,  2  T.  R.  462.  In  a  case 
which  will  probably  be  relied  on  by  the  other  side,  Tapfield  v.  lEllmany 
6  Mann.  &  Gr.  245,  6  Scott,  N.  R.  967,  the  plaintiff,  a  publican,  assigned 
by  way  of  mortgage,  <<  all  and  singular  the  household  furniture,  plate, 
&c.,  stock  in  trade^  goods,  chattels,  and  eflfects  of  him  the  mortgagor,  in, 
upon,  about,  or  belonging  to  all  that  inn,  &c.,  and  also  the  tap,  yard, 
stables,  buildings,  and  premises  adjoining  or  belonging  thereto,  as  the 
same  then  were  in  ttie  tenure  or  occupation  of  the  mortgagor,"  ficc. ;  and 
the  clause  of  re-entry  empowered  the  mortgagees,  in  case  of  default^  «to 
take,  possess,  hold,  and  enjoy  all  and  every  the  goodsj  chcUtelSj  ^ects^  and 
premises,  to  and  for  their  own  absolute  use  and  benefit."  It  was  held 
that  by  this  deed  only  the  property  and  effects  that  were  upon  the 
premises  at  the  time  of  its  execution  passed :  but  the  court  threw  out  an 
intimation  of  opinion  that  the  deed  might  have  been  so  firamed  as  to  pass 
after-acquired  property. 

(a)  With  respect  to  donatioruM  inttr  vivos,  gifts  by  purol  are  rerocable  and  incomplets,  until 
acceptance  (•'.  e.  acqaieaoenoe  in  the  gift)  by  the  donee,  bat  gifts  by  deed  are  perfect  and  com- 
plete, and  Test  the  property  in  the  donee,  untU  disclaimer,  (which  disclaimer  may  be  by  parol. 
Shepp.  Touchst  285 ;)  and  after  acoepUnce,  in  the  former  case,  and  nntil  disclaimer  in  the 
latter,  the  property  vests  in  the  donee,  without  any  delivery.  Perk,  tit  Graft/,  67,  3  Roll.  Abr. 
tit.  Grants  (X.),  Com.  Dig.  tit  Biens  (D.  2.).  So,  m  the  Code  Civil,  Na  938,  it  is  said  «  a 
donatio  inter  vivos,  duly  accepted,  shall  be  perfect  by  the  sole  consent  of  the  parties;  and  the 
property  in  the  articles  so  given  shall  be  transferred  to  the  donee,  without  the  necessity  of  any 
other  delivery." 

But,  upon  a  donatio  ntortis  causd,  the  property  does  not  vest  in  the  donee  without  deliveiy^ 
Smith  V.  SmUh,  S  Stra.  95.5 ;  Bunn  v.  Markham,  2  Marshall,  532.  In  Irons  v.  Smal^rieee,  had 
not  these  distinctions  been  overlooked,  a  rule  would  no  doubt  have  been  granted.  And  see 
2  Mann.  d&  Gr.  691, (a).  The  donatio  mortis  causA  is  not  recognised  in  France ;  vids  Code  Civil, 
No.  893. 
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Bylesy  Serjt.,  (with  whom  was  Powers)  in  support  of  the  rule.    There 

is  no  case  to  justify  the  extrajudicial  opinion  thrown  out  by  the  court  in 

Tapfield  v.  Hillman.    Property  that  is  not  in  the  possession  of  the  grantor, 

or  not  in  existence  at  the  date  of  the  grant,  whatever  be  the  terms  of  the 

instrument,  cannot  pass  by  it.     The  authorities  are  distinct  to  this  effect. 

In  Perkins f  tit.  Grant j  §  65,  it  is  said :  <<  It  is  a  common  learning  in  the 

law,  that  a  man  cannot  grant  or  charge  that  which  he  hath  not ;  and, 

therefore,  if  a  man  grant  a  rent-charge  out  of  the  manor  of  Dale,  and  in 

truth  he  *hath  nothing  in  that  manor,  and  after  he  purchases  the     r«ooQ 

same  manor,  yet  he  shall  hold  it  discharged.'^    It  has  indeed    '* 

been  held  that  a  man  may  grant  personal  property  of  which  he  is  poten« 

tially,  though  not  actually  possessed.    Thus,  in  Perkins,  tit.  Grant j  §  90,(a) 

it  is  laid  down  that  <«  A  parson  of  a  church  may  grant  his  tithes  for  years ; 

and  yet  they  are  not  in  him  at  the  time.    But,  if  lord  and  tenant  be,  the 

lord  cannot  grant  the  wardship  of  the  heir  of  the  tenant  while  the  tenant 

is  living.    But,  if  a  man  grant  to  me  all  the  wool  of  his  sheep  for  seven 

years,  the  grant  is  good."    To  the  same  effect  is  the  dictum  of  Lord 

HoBART  in  Grantham  v.  Hawler/y  Hob.  132:  <«  A  parson  may  grant  all 

the  tithe-wool  that  he  shall  have  in  such  a  year ;  yet,  perhaps,  he  shall 

have  none :  but  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his 

sheep  that  he  shall  buy  hereafter,  for  there  he  hath  it  neither  actually  nor . 

potentiaDy."(6)    In  Sheppard's  Touchstone,  tit.  Grant y  p.  241,  speaking 

of  chattels  personal  that  may  or  may  not  be  the  subjects  of  grant,  it  is 

said :  «  Also  trees,  grass,  and  com  growing  and  standing  upon  the  ground, 

fruit  upon  the  trees,(c)  wool  upon  the  sheep's  back,  are  grantable.(<i) 

But  a  man  cannot  grant  the  wool,  &c.,  which  shall  grow  on  the  sheep  he 

AaU  have.  Hob.  179.    And  yet  a  parson  may  grant  all  the  tithes  of  wool 

which  shall  arise  in  such  a  year,  although  none  may  arise ;  for,  the  tithes, 

though  not  the  wool,  are  potentially  in  the  parson.  2  Roll.  48,  pi.  20." 

In  Bacon's  Maxims,  Reg.  14,  it  is  said:  << Licet  dispositio  de  interesse 

faturo  sit  inutilis,  tamen  potest  fieri  declaratio  praecedens,  qusB  sortiatur 

effectum  •interveniente  novo  actu."    The  instances  that  are  given    r»3g4 

show  that  the  present  is  not  a  case  to  which  that  rule  can  apply. 

u  The  law  doth  not  allow  of  grants,  except  there  be  a  foundation  of  an 

interest  in  the  grantor ;  for,  the  law  will  not  accept  of  grants  of  titles  or 

of  things  in  action  which  are  imperfect  interests ;  much  less  will  it  allow 

a  man  to  grant  or  encumber  that  which  is  no  interest  at  all,  but  merely 

future.    But,  of  declarations  precedent  before  any  interest  vested  the  law 

doth  allow,  but  with  this  difference,  so  that  there  be  some  new  act  or 

conveyance  to  give  life  and  vigour  to  the  declaration  precedent.     Now, 

the  best  rule  of  distinction  between  grants  and  declarations  is,  that  grants 

(a)  Citing  H.  38  Ed.  3,  fa  6;  P.  24  E.  3,  fo.  25;  M.  30  Hen. 6,  Fitx.  Abr.  Groimd,  pL  »1. 
And  flee  Fitz.  Abr.  tit  Grawni,  pL  65 ;  tit  JuriMd,  pL  43. 
(6)  %  RoU.  Abr.  48,  tit  GraiUu  (M),  pL  4,  5. 

(c)  Mr.  PiesUm  adds:  *<iee  stat  5  d&  6  Ed.  6,  c  19 ;  HaddamU  com,  8  Inflt  197, 1  Ewrt, 
167,  12  O.  1,  c.  71." 

(d)  Mr.  Preflt4m  adds:  «<  provided  they  iropolentiidly  In  Uiogiintor.    HoU  182." 
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are  never  countermandable,  not  in  respect  of  the  nature  of  the  conveyance 
qx  instrument,  though  sometimes  in  respect  of  the  interest  granted  they 
are,  whereas  declarations  evermore  are  countermandable  in  their  natures." 
If  a  man  may  grant  all  the  goods  that  may  come  to  his  possession  within 
a  limited  period,  why  may  he  not  grant  all  the  personal  property  that  he 
may  ever  have  ?  The  court  will  hesitate  before  they  hold  that  this  can 
be  done.  When  did  this  deed  operate  to  the  extent  now  contended  for  ? 
Clearly  not  at  the  time  of  its  execution ;  and  yet  such  undoubtedly  was 
the  intention  of  the  parties.  Suppose  the  grantor  had  sold  the  goods 
otherwise  than  in  maricet  overt,  could  the  grantee  have  followed  them  ? 
[CoLTMAN,  J.  The  grantor  might  be  the  agent  of  the  grantee  for  that 
purpose.  Tiiq)AL,  C.  J.  A  bankrupt  continuing  his  trade  after  an  act 
of  bankruptcy  committed,  has  been  held  to  be,  for  this  purpose,  the  agent 
of  the  assignees.]  No  case  has  been  cited  in  opposition  to  the  authorities 
referred  to,  and  which  clearly  show  that  chattels  neither  actually  nor 
potentially  in  the  possession  of  the  grantor  at  the  time  of  the  grant,  do 
pot  pass  thereby.  Cur.  adv.  vult. 

*3851        *TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  and  conversion,  to  which  the  defend- 
ant, amongst  other  pleas,  pleaded,  that,  except  as  to  certain  goods  spe- 
^  <;ified  in  the  plea,  the  plaintiff  was  not  possessed  as  of  his  Own  property ; 
upon  which  plea  issue  was  joined  ;  and  the  only  question  at  the  trial  was, 
whether  certain  goods,  not  included  amongst  those  excepted  in  the 
jplea,  were,  at  the  time  of  the  conversion,  the  property  of  the  plaintiff. 

It  appeared  at  the  trial  that  the  plaintiff  did,  by  a  deed-poll,  dated  the 
4th  of  August,  1843,  in  consideration  of  a  sum  of  money  lent  and  ad- 
TADced  to  him  by  the  defendant,  «  bargain,  sell,  and  deliver  unto  the 
defendant,  all  and  singular  his  goods,  household  furniture,  plate,  linen, 
china,  stock  and  implements  in  trade,  and  other  effects  whatsoever,  then 
remaiQing  and  being,  or  which  should  at  any  time  thereafter  remain  and  be, 
my  upon,  or  about  his  dwelling-house  at  Stoney-Stratford  aforesaid,  and 
also  all  other  his  effects  elsewhere."  The  goods  in  dispute  were  not 
goods  <c  r6maining  and  being  on  the  premises"  at  the  time  of  the  execu- 
,tipn  of  the  deed  of  bargain  and  sale,  but  were  goods  which  had  become 
the  property  of  the  plaintiff,  and  had  also  been  brought  upon  the  pre- 
mises, subsequently  to  the  execution  of  that  instrument,  and  were  re- 
mining  thereon  at  the  time  of  the  seizure  under  the  bill  of  sale. 

Under  these  circumstances,  it  was  contended  by  the  defendant's  coun- 
sel, that  the  bill  of  sale  covered  these  goods,  as  being  goods  remaining 
.and  being  in  or  upon  the  dwelling-house  at  the  time  of  the  seizure :  and 
the  question  is,  whether  the  property  in  these  goods  passed  under  thi|i 
bill  of  sale.  It  is  not  a  question  whether  a  deed  might  not  have  been  so 
framed  as  to  have  given  the  defendant  a  power  of  seising  the  future  per- 
MQQQ-i  /Bonal  goods  of  the  plaintiff,  as  they  should  be  acquired  by  *him, 
and  brought  on  the  premises,  ip  satisfaction  of  the  debt ;  but  the 
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question  before  us  arises  on  a  plea  which  puts  in  issue  the  property  in  t^e 
goods,  and  nothing  else*;  and  it  amounts  to  this,  whether,  by  law,  a  deed 
of  bargain  and  sale  of  goods  can  pass  the  property  in  goods  which  are 
not  in  existence,  or  at  all  events  which  are  not  belonging  to  the  grantor, 
at  the  time  of  executii^ig  the  deed. 

On  the  part  of  the  plaintiff^  the  authorities  were  strong  to  show  that  no 
personal  property  could  pass  by  grant,  other  than  that  which  belonged  tp 
the  grantor  at  the  time  of  the  execution  of  the  deed.  Perkins,  tit.  Grants j 
§  65,  says,  « It  is  a  common  leamipg  in  the  law,  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not."  So,  in  Hobart's  Reports,  page  132, 
it  is  laid  down,,  that  «  a  man  cannot  grant  all  the  wool  that  shall  grow 
upon  bis  sheep  that  he  shall  buy  h^eafter  ;  for,  there  he  hath  it  neither 
actually  nor  potentially" — a  distinction  which  seems  to  be  adopted  by 
Perkins,  tit.  Grants^  §  90,  « that,  if  a  man  grants  unto  me  all  the  wool 
oi his  sheep  for  seven  years,  the  grant  is  good."  By  which  is  evidently 
intended,  the  wool  of  sheep  which  the  grantor  at  that  time  has.  And, 
8tiU  further,  the  plaintiff  relied  on  the  authority  of  Bacon's  Maxims,  Reg.  14 : 
«( Licet  dispositio  de  interesse  futuro  sit  inutilis,  ^amen  potest  fieri  decla- 
ratio  praecedens,  quae  sortiatur  effectum,  interveniente  novo  adu^  Upon 
^hich  it  is  to  be  observed,  that  Lord  Bacon  takes  the  iirst  branch  of  the 
puocim,  namely,  that  a  disposition  of  after-acquired  property  is  altogether 
inoperative,  as  a  proposition  of  law  that  is  to  be  considered  as  beyond 
dispute ;  and  only  labours  to  establish  the  second  branch  of  the  maxim, 
namely,  that  such  disposition  may  be  considered  as  a  declaration  prece- 
dent, which  derives  its  effect  from  *some  new  act  of  the  party  r«337 
after  the  property  is  acquired ;  for,  he  says,  <^  The  law  doth  not 
allpw  of  grants^  except  there  be  a  foundation  of  interest  in  the  grantor ; 
for,  the  law  will  not  accept  of  grants  of  titles,  or  of  things  in  action,  which 
are  imperfect  interests ;  much  less  will  it  allow  a  man  to  grant  or  encum- 
ber that  which  is  no  interest  at  all,  but  merely  future." 

The  principal  contention  on  the  part  of  the  defendant  was,  that  the 
facts  of  this  case  brought  it  within  the  exception  in  Lord  Bacon's  rule; 
that  the  bringing  of  these  goods  on  to  the  premises  of  the  plaintiff,  where 
Ifaey  were  seized,  at  a  time  subsequent  to  the  execution  of  the  bill  of 
sale,  was  the  new  act  done  by  the  plaintiff  which  gave  the  declaration 
contained  in  the  previous  bill  of  sale  its  effect.  But  to  this  it  appears 
to  us  to  be  an  answer,  that  the  evidence  at  the  trial  is  altogether  silent 
upon  the  circumstances  which  accompanied  the  bringing  of  the  goods  on 
the  premises ;  so  that  it  is  impossible  to  say  whether  it  was  the  act  of  the 
plaintiff  or  not.  And,  further,  the  new  act  which  Bacon  relies  upon,  ap- 
pears, in  all  the  instances  which  he  puts,  to  be  an  act  done  by  the  grantor 
lor  the  avowed  object  and  with  the  view  of  carrying  the  former  grant  or 
disposition  into  effect.  Lord  Bacon's  language  is,  <<  there  must  be  some 
new  act  or  conveyance,  to  give  life  and  vigour  to  the  declaration  prece- 
dent ;"  which  evidently  imports  more  than  the  simple  acquisition  of  the 

x2 
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property  at  a  subsequent  time,  which,  if  sufficient,  would  render  the  rule 
.  itself  altogether  inoperative  ;'  but  points  at  some  new  act  to  be  done  by 
the  grantor  in  furtherance  of  the  original  disposition.  Thus,  the  instance 
put,  that,  if  there  be  a  feoffment  by  a  disseisee,  and  a  letter  of  attorney  to 
enter  and  make  livery  of  seisin,  and  afterwards  livery  of  seisin  is  made 
accordingly,  this  is  a  good  feoffment,  and  yet  he  had  no  other  thing  than 
a  right  at  the  time  of  the  delivery  of  the  charter ;  «  because,"  as  Lord 
*3881  ^^^^^  *saysy  «  a  deed  of  feoffment  is  but  a  matter  of  declaration 
and  evidence,  and  there  is  a  new  act,  which  is  the  livery  subse* 
quent ;  therefore  it  is  good  in  law."  So,  if  I  <:ovenant  ta  purchase  land, 
and  to  levy  a  fine  to  certain  uses  expressed  in  the  mdenture ;  this  in- 
denture to  lead  the  uses,  being  but  matter  of  declaration  and  counter* 
mandable  at  my  pleasure,  will  suffice,  though  the  land  be  purchased  after; 
because  there  is  a  new  act  to  be  done,  namely,  the  fine.(a)  The  same 
observation  arises  as  to  the  instance  put  (fr)  of  an  authority  given  to  J.  S. 
to  demise  for  years  lands  whereof  I  shall  be  afterwards  seized,  and  I 
purchase  lands,  and  J.  S.  my  attorney  doth  afterwards  demise  them ;  this 
is  a  good  demise,  because  the  demise  by  my  attorney  is  a  new  act,  and 
all  one  with  a  demise  by  myself. 

We  think,  therefore,  this  case  is  not  brought  within  tiie  exception  to 
the  fourteenth  rule  or  maxim  ;  there  being  no  new  act  done  by  the  grantor, 
indicating  his  intention  that  these  goods  should  pass  under  the  former 
bill  of  sale;  but  that  the  case  falls  under  the  general  rule,  and  that  no' 
property  in  the  goods  passed  to  the  defendant. 

We  therefore  think  the  verdict  upon  the  issue  joined  on  the  second 
plea,  which  denies  property  in  the  plaintifl^  must  be  entered  for  him. 

Rule  absolute, 
(a)  Bacon*!  Matims,  Resola  14.  (b)  Ibid. 


•389]     •BITTLESTON  and  Another,  Assignees  of  WILLIAM  TIMMIS, 
a  Bankrupt,  v.  JOHN  TIMMIS.    Fe6.  6. 

Aasnmpiit  by  the  anignees  of  A.,  a  bankrupt^  for  money  had  and  reoeWod  by  the  dtefindant  to 
the  use  of  the  plaintiflb,  as  assignees. 

Plea,  Chat  before  the  commencement  of  the  salt,  and  before  the  defendant  had  notice  of  any  ad 
of  bankruptcy  committed  by  A^  and  before  any  fiat  against  him,  the  defendant  gave  credit  to 
A.  in  the  som  of  148L  10«^  by  accepting,  for  his.  accommodation,  and  at  his  reqaest,  and 
withoat  any  consideration,  a  UU  of  exchange  for  that  snm,  which  bill  A.,  afterwaids  and 
before  notice  to  the  defendant  of  A.*s  bankraptcy,  endorsed  and  negotiated  for  value  for  his 
own  nse  and  benefit;  that  the  credit  so  given  by  &e  defendant  to  A.  was  a  credit  i;^  a  naimti 
txtremely  likely  to  end  in  a  debt  from  the  -said  A.  to  the  defendant;  that  afterwards  and  befova 
the  commencement  of  the  suit,  the  defendant  was  obliged  to  pay  the  bill  to  the  holders,  and 
diereapon  and  thereby  the  said  A.  became  and  was  indebted  to  the  defendant  in  the  sum  of 
1482.  lOt. ;  that,  before  the  defendant  had  notice  of  any  act  of  bankruptcy  committed  by  A., 
nnd  before  any  fiat  against  him,  A.  delivered  to  the  defendant  bills  of  exchange  for  lOOL  and 
20/.,  for  the  purpose  and  in  order  that  the  defendant  might  receive  the  amounts  thereof  for 
the  use  of  A. ;  that  the  defendant  afterwards  received  such  amounts^  and  was  ready  and 
wOling  to  set  off  the  one  debt  against  the  other: — 

HieUf  that  the  acceptance  of  the  bill  for  the  accommodation  of  A.,  was  a  credit  given  to  A., 
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«nd  that  tho  deliteiy  of  the  two  btlU  by  A.  to  the  defendant  for  the  porpoae  In  the  plea  i 

tioned,  was  a  credit  given  by  A.  to  the  defendant  :-^ 
S^  also,  that  such  mutoal  audits  reeulted  in  debts,  which  might  be  aet  off  againit  eadi  other 

under  the  6  G.  4,  c  16,  a.  50  :— 
Bdd,  alao,  that  the  defendant's  setoff  was  well  pleaded  in  confinaion  and  avoidance. 

As8n[jMPsiT,  for  500/.,  for  money  had  and  received  by  the  defendant 
for  the  use  of  plaintiffs  as  assignees,  and  for  500/.  found  to  be  due  upon 
an  account  stated  between  the  defendant  and  the  plaintiffs  as  such 
assignees. 

Plea — as  to  so  much  of  the  cause  of  action  in  the  first  count  of  the 
declaration  mentioned  as  related  to  the  sum  of  120/.,  parcel  of  the  moneys 
in  that  count  mentioned,  and  as  to  sq  much  of  the  cause  of  action  in  the 
second  count  of  the  declaration  mentioned  as  related  to  the  sum  of  120/., 
parcel  of  the  moneys  in  that  count  mentioned — that  the  said  sum  of  120/. 
in  the  plea  *firstly  above  mentioned,  and  the  said  «um  of  120/.  r«39A 
in  the  plea  secondly  above  mentioned,  were  one  and  the  same 
sum  of  120/.,  and  not  different  sums ;  and  that  the  said  account  in  the 
said  second  count  of  the  declaration  mentioned,  so  far  as  related  to  the 
said  sum  of  120/.  in  the  plea  secondly  above  mentioned,  was  stated  of 
and  concerning  the  said  sum  of  120/.  in  the  plea  first  above  mentioned, 
and  not  concerning  any  other  or  different  sum ;  that,  before  the  com- 
mencement  of  the  suit,  and  long  before  the  defendant  had  notice  that  any 
act  of  bankruptcy  had  been  committed  by  the  said  William  Timmis,  and 
long  before  any  fiat  of  bankruptcy  issued  against  the  said  William  Tim- 
mis,  to  wit,  on  the  4th  of  July,  1843,  be  the  defendant  gave  credit  to 
the  said  William  Timmis  in  a  large  amount,  to  wit,  in  the  sum  of  148/.  10^., 
by  accepting  for  the  accommodation  of  him  the  said  William  Timmis, 
and  at  his  request,  and  without  any  consideration  or  value  given  to  him 
the  defendant  for  so  doing,  a  certain  bill  of  exchange  in  writing,  bearing 
date  on  the  4th  day  of  July,  1843,  drawn  by  the  said  William  Timmis 
upon  the  defendant,  and  by  which  the  said  William  Timmis  required  the 
defendant  to  pay  to  him  the  said  William  Timmis,  or  his  order,  the  sum 
of  148/.  105.,  which  said  oill  of  exchange  the  said  William  Timmis  after- 
wards, and  before  any  notice  to  the  defendant  of  his  said  bankruptcy, 
endorsed,  negotiated,  and  transferred  for  value  for  his  own  use  and  bene- 
fit ;  that  the  credit  so  given  by  him  the  defendant  to  the  said  William 
Timmis  was  a  credit  of  a  nature  extremely  likely  to  end  in  a  dd>t  from  the 
said  William  Timmis  to  the  defendant;  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  7th  of  November,  1843,  afor^ 
said,  he  the  defendant  was  called  upon  and  obliged  to  pay,  and  did  pay, 
the  said  bill  of  exchange  above  mentioned  to  certain  persons  trading 
under  the  name,  style,  and  firm  of  James  Brown  *&Co.,  and  r«QQr 
then  being  the  holders  of  the  said  bill,  and  thereupon  and  thereby, 
and  before  the  commencement  of  the  action,  the  said  William  Timmis- 
became,  and  at  the  time  of  the  commencement  of  the  action  was,  and 
still  was,  indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit^ 
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l^f.  10^.,  being  the  amount  of  the  last-mentioned  bill  of  exchange,  for 
money  paid  by  the  defendant  for  the  use  of  the  said  William  TimmiSy  at 
his  request,  vrhich  last-mentioned  sum  of  money  was  the  same  identical 
sum  in  and  for  the  amount  of  which  the  defendant  had  given  credit  to 
the  said  William  Timmis  as .  aforesaid  ;  that,  before  the  defendant  had 
notice  of  any  act  of  bankruptcy  by  the  said  William  Timmis  committed, 
and  before  the  date  or  issuing  of  any  fiat  against  the  said  William  Tim* 
mis,  and  before  the  commencement  of  the  action,  to  wit,  on  the  17th  d[ 
July,  1843,  the  said  William  Timmis  delivered  to  the  defendant  a  cer- 
tain bill  of  exchange,  bearing  date  the  17th  day  of  July,  1843,  drawn 
upon  and  accepted  by  one  Michael  Briggs,  for  the  sum  of  100/.,  payabhe 
three  months  after  the  date  thereof,  and  a  certain  other  bill  of  exchange, 
bearing  date  the  8th  of  July,  1843,  drawn  upon  and  accepted  by  one 
Thomas  Rose,  for  the  sum  of  20/.,  payable  three  months  after  the  date 
thereof,  which  said  respective  bills  of  exchange,  so  accepted  as  aforesaid, 
he  the  said  William  Timmis  then  delivered  to  the  defendant  as  aforesaid 
for  the  purpose  and  in  order  that  the  defendcmt  might  obtain  and  receive 
the  respective  amounts  thereof  for,  on  behalf,  and  for  the  use  of  him  the 
said  W^illiam  Timmis ;  that,  afterwards,  and  after  the  bankruptcy  of  the 
said  William  Timmis,  but  before  the  issuing  of  any  fiat  against  the  said 
William  Timmis,  and  before  the  commencement  of  the  action,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  defendant  obtained  and  received  the 
said  sum  of  120/.,  being  the  amount  of  the  said  respective  bills  of  ex- 
*3921  ^^^'^S^'  which  said  sum  of  *120/.  6o  obtained  and  received  by 
the  defendant  as  last  aforesaid,  was  the  same  sum  of  120/.  in  the 
first  count  of  the  declaration  and  in  the  introductory  part  of  this  plea 
firstly  above  mentioned ;  and  that  the  said  sum  of  1^/.  10;.  so  paid  by 
the  defendant  for  the  use  of  the  said  William  Timmis  to  the  holder  of  the 
said  bill  of  exchange  in  the  plea  firstly  above  mentioned,  and  so  due 
and  owing  from  the  said  William  Timmis  to  the  defendant  as  aforesaid, 
exceeded  the  damages  sustained  by  the  plaintiffs  as  such  assignees  as 
aforesaid  by  reason  of  the  non-performance  by  the  defendant  of  his  said 
promises  as  to  the  said  sum  of  120/.  in  the  introductory  part  of  the  plea 
mentioned,  and  as  to  the  causes  of  action  relating  to  which  the  plea  was 
pleaded  ;  and  the  defendant  was  ready  and  willing  and  thereby  offered 
to  set  off  and  allow  to  the  plaintiffs  the  full  amount  of  the  said  damages 
out  of  the  said  sum  of  148/.  10s.  so  due  and  owing  to  the  defendant  as 
aforesaid,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided: verification. 

To  this  plea  the  plaintiffs  demurred  specially,  assigning  for  causes — ^that 
the  plea  afforded  no  answer  in  law  to  the  matters  and  causes  of  action  to 
which  it  was  pleaded ;  that  it  neither  traversed  nor  confessed  and  avoided 
those  causes  of  action ;  that  the  plea,  confessing  as  it  did  the  causes  of 
action  in  the  introductory  part  of  that  plea  mentioned,  sought  to  set  off 
against  those  causes  of  action  a  debt  due  firom  the  said  William  Timmis 
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to  the  defendant  before  the  bankruptcy  of  the  said  William  Timmis,  and 
did  not  show  any  debt  or  3um  of  money  whatsoever  to  be  due  and  omng 
to  him  the  defendant  fmm  the  plaintiffs  as  assignees  of  the  said  Willias 
Timmis ;  that  the  plea  should  have  shown  affirmatively  that  the  said  Wil* 
liam  Timmis  delivered  to  the  defendant  the  said  bills  of  exchange  in  man* 
ner  and  form  as  in  the  plea  mentioned,  and  also  that  the  ^defend-  [•oqo 
ant  obtained  and  received  the  said  sum  of  120/.,  being  the  amount  ^ 
of  the  said  bills^  in  manner  and  form  as  in  the  plea  mentioned,  before  the 
bankruptcy  of  the  said  William  Timmis ;  that  the  plea  sought  to  set  off 
debts  which  were  not  mutual ;  that  the  plea  did  not  sufficiently  show  any 
mutual  credit  between  the  bankrupt  and  the  defendant;  that  the  plea 
attempted  argumentatively  to  deny  that  the  said  sum  of  1^/.  in  the  first 
count  and  in  the  introductory  part  of  the  plea  mentioned,  was  received 
by  the  defendant  to  the  use  of  the  plaintifis  as  assignees  ot  the  said  Wil- 
liam  Timmis ;  that  the  plea  amounted  to  the  general  issue ;  that  it  was 
double,  inasmuch  as  it  argumentatively  denied  that  the  last-mentioned 
sum  of  120/.  was  received  to  the  use  of  the  plamtifis  as  assignees  of  the 
said  William  Timmis^  and  also  sought  to  show  matter  of  set-off  to  flie 
same  causes  of  action,  that  is  to  say^  to  the  same  sum  of  120/. ;  and  also 
that  the  plea  was  in  (^er  respects  bad,  informal,  inartificial,  and  de&ctive. 
Joinder. 

CAonne//,  Seijt ,  in  support  of  the  demurrer.(a}  The  plaintiffs  claim  .in 
reject  of  money  alleged  ta  have  been  received  by  the  defendant  to  that 
use  as  assignees.  The  debt  or  <<  credit''  which  the  defendant  seeks  to  set 
up  by  way  of  answer  is,  that,  before  the  commencement  of  the  suit^  and 
before  he  had  notice  that  any  act  *of  bankruptcy  had  been  com-  r«394 
mitted  by  William  Timmis,  the  bankrupt,  and  before  the  issuing  '' 
of  the  fiat,  the  defendant  accepted  a  bill  of  exchange  for  148/.  10s.  for 
the  accommodati<m  of  William  Timmis,  and  that  the  defendant  was  called 
upon  and  obliged  to  pay  the  bill  to  the  endorsees  thereof.  The  plea  is 
evidently  framed  with  reference  to  the  case  of  Hulme  v.  Muggle^aHf  ^  M. 
&  W.  30,  6  Dowl.  P.  C.  112.  There,  to  assumpsit  by  the  assignees  of 
one  S.,  a  bankrupt,  fof  n^oney  had  and  leceived  to  the  use  of  the  assignees 
since  the  bankruptcy,  the  defendant  pleaded,  that,  before  the  bankruptcy, 
and  before  notice  of  any  act  of  bankruptcy,  he  gave  credit  to  the  bankrupt 
to.  the  amount  :of  50/.,  by  endoi^ng  for  his  accommodation,  and  without 
consideration,  a  bill  of  exchange  for  that  amount,  drawn  by  hun,  and 
payable  to  the  bankrupt's  order,  and  that  such  credit  was  of  a  natuce  ex* 

(a)  The  points  nuurked  for  argument  on  the  part  of  the  plaintiffii,  were  as  foHow: — "The 
ptaiDtifli,  OB  the  argument  of  this  demnrrer,  will  contend  that  the  third  plea  diadoaes  noeafm 
mUkur  <ii  aetoff  or  of  mntaal  credit,  and  that,  even  if  it  waa  ao  aubatantially,  aueh  mutual  credit 
ovght  to  be  mote  preciaelj  averred ;  that  it  amounts  to  the  general  issue,  and  argnmentatiyely 
denies  that  the  money  was  received  for  the  plaintiffi'  use ;  or,  at  all  events,  that  it  was  received 
ttDder  suoh  diBumslancea  as  would  imply  a  promise  to  pay  on  request,  and  does  not  admit  any 
enob  promise  to  have  been  in  fact  made." 

For  the  defendant— « that  the  third  plea  diadoaes  a  sulBcient  defence  sufficiently  pleaded  by 
way  oliaatH)ff  or  aataal  credit" 
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tremely  likely  to  end  in  a  debt :  the  plea  then  alleged  that  the  amount 
of  the  bill  was  paid  by  the  -defendant  on  its  dishonour}  after  the  bank* 
ruptcyy  but  before  the  commencement  of  the  action^  and  the  bankrupt 
thereupon  became  indebted  to  the  defendant ;  that,  before  the  bankruptcy, 
S.  drew  a  bill  of  exchange  on  the  Chesterfield  bank,  and  delivered  it  to 
the  defendant,  by  way  of  loan,  that  he  might  raise  the  amount,  and  thereby 
gave  credit  to  the  defendant  to  that  amount;  and  that  afterwards,  before 
die  bankruptcy,  the  defendant  obtained  the  amount  of  the  said  bill  firom 
the  Chesterfield  bank ;  and  that  he  was  ready  and  willing  to  set  oft*  the 
two  sums  against  each  other  :  and  it  was  held  that  the  plea,  upon  general 
demurrer^  sufficiently  showed  such  a  giving  of  credit  to  the  bankrupt 
within  the  statute  6  G.  4,  c.  16,  s.  60,  as  might  be  the  subject  of  set-off 
in  an  action  brought  by  his  assignees.  Here,  however,  the  question  is, 
*3951  ^^^^^'  ^^  P^^^  ^  sufficient,  where  *the  circumstance  of  its  not 
-'  sufficiently  disclosing  a  case  of  mutual  credit  within  the  statute  is 
pointed  out  as  ground  of  special  demurrer.  [Maule,  J.,  referred  to 
Young  V.  7%e  Bank  of  Bengal j  1  E.  F.  Moore's  Privy  Council  Cases,  150, 
1  Deacon's  Bankruptcy  Cases,  622.]  Assuming,  however,  that  the  plea 
does  show  a  case  of  mutual  credit  within  the  meaning  of  the  act,  still,  it 
affords  no  answer  to  an  action  for  money  had  and  received  to  the  use  of 
the  assignees.  Thus,  in  Wood  v.  SnUth^  4  M.  &  W.  622,  7  Dowl.  P.  C. 
214,  to  a  count  for  money  had  and  received  to  the  use  of  assignees  of  a 
bankrupt,  the  defendant  pleaded,  that,  although  the  money  mentioned 
remained  and  was  in  the  possession  of  the  defendant  after  the  bankruptcy, 
yet  that  it  was  in  fact  received  before  the  issuing  of  the  fiat,  and  from 
thence  remained  in  the  defendant's  possession ;  that,  before  and  at  the 
time  of  the  issuing  of  the  fiat,  the  bankrupt  was  indebted  to  the  defendant 
in  a  larger  sum ;  and  that,  at  the  time  he  so  gave  credit  to  the  bankrupt, 
he  had  no  notice  of  any  act  of  bankruptcy:  and  the  plea  was  held  bad  as 
a  plea  of  set-off.  So,  in  Groom  v.  Jtfcafcy,  2  N.  C.  138,  2  Scott,  171, 
where,  to  a  count  in  debt  by  the  assignees  of  a  bankrupt,  for  money  had 
and  received  by  the  defendant  to  the  use  of  the  plaintifis  as  assignees, 
(not  stating  whether  received  before  or  since  the  bankruptcy,)  the  defend- 
ant pleaded  a  set-off  for  money  due  to  him  on  an  account  stated  with  the 
bankrupt  before  his  bankruptcy ;  it  was  held  that  the  plea  was  bad,  for 
that  it  did  not  show  that  the  debts  were  mutual.  [Eble,  J.  The  money 
here  having  been  received  after  an  act  of  bankruptcy,  but  before  notice, 
may  not  the  defendant,  since  the  2  &  3  Vict.  c.  29,  say,  that,  as  between 
him  and  the  bankrupt,  the  money  was  received  before  the  fiat,  and  so 
*3961  ^^S  himself  within  the  mutual  credit  clause  of  the  6  G.  4,  c.  16  ?] 
The  defendant  cannot  be  in  a  better  situation  than  if  he  had  made 
the  allegation  that  was  vranting  in  Groom  v.  Mealey,  The  plea  is  clearly 
double :  it  confesses  the  receipt  of  money  to  the  use  of  the  assignees,  and 
does  not  avoid  it ;  or,  at  all  events,  it  isan  argumentative  denial  of  the  receipt 
of  the  money  to  the  use  of  the  assignees,  and  is  bad  on  that  ground. 
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Tblfourd^  SeijU,  contri.    Hidme  y.  Mu^kstant,  3  M.  &  W.  30, 6  DowL 
P.  C.  112,  is  a  distinct  authority  for  the   defendant  upon  the   main 
point,  and  also  on  the  question  of  duplicity.    [Cresswell,  J.    The  mar- 
^al  note  in  3  M.  &  W.  30,  is  evidently  wrong,  in  stating  that  the  credit 
was  given  to  the  bankrupt  be/bre  the  bankruptcy.]    The  statute  2  &  3 
Vict.  c.  29,  makes  that  case  and  the  present  identical.     This  is  exactly  a 
case  of  mutual  credit.     In  Sussell  v.  Bellf  8  M.  &  W.  277,  in  assumpsit 
by  the  assignees  of  a  bankrupt  for  goods  sold  and  delivered  by  the  bade- 
rupt,  with  counts  for  money  paid,  money  had  and  received,  and  money 
due  upon  an  account  stated,  the  defendant  pleaded,  by  the  vray  of  set-off, 
that  before  notice  of  any  act  of  bankruptcy,  and  before  the  issuing  of  the 
fiat,  and  before  action  brought,  the  defendant  gave  credit  to  the  bank- 
rupt, by  accepting  certain  bills  of  exchange  for  his  accommodation  and  at 
his  request,  without  any  consideration  or  value,  which  said  bills  were, 
before  notice  of  the  bankruptcy,  negotiated  by  the  bankrupt  for  his  own 
use  and  benefit ;  that  the  credits  so  given  were  likely  to  end  in  debts  from 
the  bankrupt  to  the  defendants ;  and  that  afterwards,  and  before  the  com- 
mencement of  the  action,  the  defendant  paid  the  bills :  and  it  was  held 
that  the  plea  was  good  as  showing  a  mutual  credit  within  the  6  G.  4,  c. 
16,  s.  60.    [CaESswELL,  J.  Does  the  statute  2  &  3  Vict.  c.  29,  apply  to 
a  case  of  agency  ?    *Does  this  plea  disclose  a  <<  transaction"     r*397 
within  the  meaning  of  that  act  ?  The  plea  states  that  the  defend-     ^ 
ant  had  the  two  bills,  the  amount  of  which  the  plaintiffs  seek  to  recover 
in  the  action,  delivered  to  him  by  the  bankrupt  c<  for  the  purpose  and  in 
order  that  the  defendant  might  obtain  and  receive  the  respective  amountis 
thereof  for  and  on  behalf  and  for  the  use  of  him,  the  bankrupt."    Here 
the  « transaction"  is  not  completed.]  In  Pariente  v.  Pennelly  2M.  &Rob. 
517,  it  was  held  that  goods  suffered  by  the  true  owner  to  remain  in  the 
possession  of  a  trader  till  after  a  secret  act  of  bankruptcy,  but  taken  pos- 
session of  before  the  fiat,  do  not,  since  the  2  &  3  Vict.  c.  29,  pass  to  the 
assignees.     Vnwin  v.  St.  Qawi«n,  11 M.  &  W.  277,  2  Dpwl.  N.  S.  790, 
is  an  authority  to  show  that  this  plea  is  not  bad  as  an  argumentative  denial 
of  the  cause  of  action  stated  in  the  declaration.     The  plea  admits  that 
primdfade  the  money  was  received  to  the  use  of  the  assignees,  and  then 
it  alleges  circumstances  Which  disclose  a  good  answer  to  the  action. 
Neither  is  the  plea  obnoxious  to  the  charge  of  duplicity.     In  Lazarus  v. 
Cawky  3  Q.  B.  459,  2  Gale  &  D.  487,  to  a  declaration  on  a  bill  of  ex- 
change, by  endorsee  against  acceptor,  the  defendant  pleaded,  that  the 
acceptance  was  for  the  accommodation  of  the  drawer,  and  without  any 
consideration ;  that  before  the  endorsement  to  the  plaintiff,  the  drawer 
negotiated  the  bill  for  his  own  use,  and  paid  it  when  due,  whereupon  it 
was  re-delivered  to  him ;  that,  after  it  was  due,  the  drawer  endorsed  it  to 
the  plaintiff  without  its  being  re-stamped,  or  payment  of  any  duty  in  re- 
spect of  the  re-issuing ;  and  that  the  plaintiff,  before  and  at  the  time  of 
the  endorsement  to  him, had  notice  of  the  premises:  and  it  was  held  that 
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die  plea  was  not  bad  for  duplicity,  because,  altbongfa  the  allegation  of 
*39Sl    ^^^^^^  *^^  unnecessaiy,  the  facts  alleged  constituted  only  one 
•■    defence.  Cur.  adv.  vuU. 

Channellj  Serjt.,  replied. 

TiNDAL,  C.  J.  9  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  us  during  the  last  term,  when  two  points 
were  ipainly  relied  on  for  the  plaintiffs ;  fir^,  that  the  acceptance  of  a  bill 
of  exchange  by  the  defendant  for  the  accommodation  of  the  bankrupt  was 
not  a  credit  within  the  meaning  of  the  fiftieth  section  of  the  stat.  6  G.  4, 
c.  16 ;  secondly,  that  a  plea  confessing  the  receipt  of  money  to  the  use 
of  the  plaintiffs  as  assignees,  did  not  avoid  that  cause  of  action  by  showing 
a  credU  given  to  the  bankrupt,  and  pleading  it  as  a  9et*^  under  that 
section. 

But  we  are  of  opinion  that  the  plea  is  good. 

The  acceptor  of  a  bill  of  exchange  for  the  accommodation^  of  another, 
gives  him  credit  for  &e  amount ;  which,  when  paid  by  the  acceptor,  may 
certainly  be  proved  under  a  fiat  issued  against  the  party  for  whose  ac* 
commodation  the  bill  was  accepted^  and  may  be  made  the  subject-matter 
of  a  set-off  under  the  mutual  credit  clause  of  the  6  6.  4,  c.  16 :  SmUk  v. 
Hodson^  4  T.  R.  211;  Ex  parte  Boyky  Cooke's  B.  L.  661,  and  Ex  parte 
Wagst^^  13  Ves.  66,  are  distinct  authorities  for  that  proposition.  And, 
although,  in  the  ease  of  Yowng  v.  The  Bank  of  Bengal j  1  Deacon's  Bank- 
ruptcy Cases,  622,  1  £.  F.  Moore's  Privy  Council  Cases,  160,  some  of  the 
cases  on  the  subject  oi  mutual  credit  were  treated  as  not  having  been  well 
decided,  the  authority  of  the  cases  above  mentioned  is  left  untouched:  and 
•3991  ^^^  "^^  Hodsan  has  been  expressly  recognised  by  the  court  of  •Ex- 
^  chequer,  in  Hulme  v.  Mugglestm,  3  M.  &  W.  30,  6  Dowl.  P.  C. 
1 12,  and  R%i8seU  v.  BeU,  8  M.  &  W.  277.  The  plea  therefore  shows,  on  the 
one  hand,  a  credit  for  148^.  10^.  given  by  the  defendant  to  the  bankrupt 
before  the  drfendant  had  notice  of  any  act  of  bankruptcy  or  the  fiat,  and,  on 
the  other  hand,  that  before  such  notice  the  bankrupt  delivered  to  him  two 
bills  of  exchange,  one  for  100^.,  the  other  for  20/.,  in  order  that  the  de- 
fendant might  receive  the  respective  amounts  thereof  on  behalf  and  for 
the  use  of  him  (the  bankrupt),  and  that  the  defendant  received  the  same 
after  the  bankruptcy  and  before  the  fiat  The  defendant  therefore  gave 
credit  to  the  bankrupt,  and  the  bankrupt  to  the  defendant,  before  the 
latter  had  notice  of  any  act  of  bankruptcy,  and  before  the  fiat  issued ; 
and  those  credits  have  resulted  in  debts;  the  one,  therefore,  may  be  set 
off  against  the  other  by  the  express  words  of  the  6  G.  4,  c.  16,  s.  60. 

But  it  was  contended,  secondly,  that,  although  the  credits  were  mutual 
between  the  bankrupt  and  the  defendant,  yet,  as  the  declaration  was  for 
money  had  and  received  to  the  use  of  the  assignees,  and  not  to  the  use 
of  the  bankrupt,  the  debt  due  to  the  defendant  from  the  bankrupt  could 
not  be  set  ofi^  the  debts  not  being  due  to  and  from  the  same  parties ;  for 
which  Wood  v.  Smiih,  4  M.  &  W.  622,  7  Dowl.  P.  C.  214,  was  cited. 
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Hie  words  of  the  statute  furnisfa  an  answer  to  this  objection.  The  plea, 
indeed,  confesses  &e  receipt  of  money  to  the  use  of  die  assignees,  but  it 
flhowB  how  their  tide  to  that  money  arose,  viz.,  out  of  a  credit  given  by  the 
bankrupt :  and  the  6  G.  4,  c.  16,  s.  50,  provides,  that,  "where  there  has  been 
mutual  credit,  or  where  there  are  mutual  debts,  between  the  bankrupt  and 
way  other  person,  the  commissioners  shall  state  the  account  between  them, 
and  one  debt  or  demand  maybe  set  against  another,  and  what  shall  appear 
•due  on  either  side  on  the  balance  of  such  account,  wid  lio  more,  rm  aqci 
flhall  be  paid  on  either  side  respectively ;  and  every  debt  or  de-  '■ 
maad  hereby  made  provable  against  the  estate  of  the  bankrupt  may  also 
be  set  off  in  manner  aforesaid  against  such  estate  :  provided  the  person 
claiming  the  benefit  of  sudi  set-off  had  not,  when  such  credit  was  given, 
notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed.''  Now,  the 
assignees  are  suing  for  money  due  to  the  estate,  the  debt  set  off  is  due 
from  the  estate,  and  there  had  been  mutual  credit  between  the  bankrupt 
and  the  defendant  before  the  defendant  had  any  notice  of  an  act  of  bank- 
ruptcy :  the  one,  therefore,  may  be  set  against  the  other,  by  the  very 
words  of  that  section.  In  Wood  v.  Smith,  4  M.  &  W.  522,  7  Dowl.  P. 
C.  214,  the  plea  did  not  show  that  there  had  been  mutual  credit,  or  that 
there  were  mutual  debts  between  the  bankrupt  and  the  defendant :  that 
case,  therefore,  is  no  authority  for  the  decision  in  this  case.  In  Kinder 
y.  BuUenoorth,  6  B.  &  C.  42,  9  D.  &  R.  47,  where  the  debt  sued 
for  and  the  debt  set  off  both  accrued  after  the  act  of  bankruptcy,  it 
was  agreed  by  the  court  that  such  set-off  would  be  valid  where  the 
6  G.  4,  c.  16,  applied,  although  the  declaration  was  for  money  had  and 
received  to  the  use  of  the  plaintiff's  as  assignees^  but  was  void  in  that 
particular  case,  which  was  under  the  5  G.  2,  c.  30.  In  Southwood,  ^s* 
signee  ofEdhvohe,  v.  Tayhry  1  B.  &  Aid.  471,  which  was  an  action  for 
goods  sold  and  delivered  by  the  plaintiff  as  assignee,  the  defendant,  who 
had  pleaded  the  general  issue,  and  given  notice  of  set-off,  was  allowed 
by  HoLROYD,  J.,  to  give  in  evidence  a  debt  due  from  the  bankrupt  be- 
fore any  act  of  bankruptcy ;  the  sale  of  the  goods  mentioned  in  the  declara- 
tbn  having  been  in  fact  made  by  the  bankrupt  after  an  act  of  bankruptcy, 
but  more  than  two  mon As  before  the  date  of  the  commission.  A  •rule  r»AQi 
nisi  fpT  a  new  trial  was  moved  for,  but  refused.  It  is  true  that  Lord  ■• 
Ellenborough,  in  refusing  that  rule,  after  saying  that  the  credits  were 
.mutual,  and  therefore  die  debt  due  from  the  bankrupt  was  the  subject^ 
matter  of  set-off,  expressed  an  opinion  that  the  plaintiff  ought  to  have  de* 
clared  for  goods  sold  and  delivered  by  the  bankrupt,  because  the  tran9* 
action,  being  protected  by  the  46  G.  3,  c.  135,  s.  1,  was  as  effectual  BSt 
if  no  act  of  bankruptcy  had  taken  place ;  and,  if  he  had  done  so,  no  ob- 
jection could  have  been  made  to  the  set-off.  Notwithstanding  that  dictum^ 
we  diink  that  the  plaintifis  in  the  present  case  have  declared  properly  for 
money  had  and  received  to  their  use  as  assignees,  but  that  their  claim  m 
niswered  by  die  set-off  that  has  been  pleaded.    And  this  disposes  of 
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another  objection  that  was  made  to  the  plea,  viz.,  that  it  is  an  argamenta- 
tive  denial  that  the  money  received  by  the  defendant  was  received  to  the 
use  of  the  plaintifis  as  assignees,  and  therefore  amounts  to  a  circuitous 
general  issue. 

Upon  the  whole,  then,  it  appears  to  us  that  the  money  received  by  the 
defendant  after  the  bankruptcy,  was  received  to  the  use  of  the  plaintifis 
as  assignees ;  that  he  was  entitled  to  set  ofi*  against  it  the  amount  of  the 
accommodation  acceptance  paid  by  him :  and  that  such  set-ofi*  was  pro- 
perly pleaded  by  way  of  confession  and  avoidance  of  the  plaintifis'  cause 
of  action. 

Our  judgment  must  therefore  be  for  the  defendant 

Judgment  for  the  defendant 


•402]  *WILLIAMS  v.  Sir  C.  M.  BURRELL,  Bart.,  and  Another. 

FA.  6. 

At,  being  tenant  for  life,  with  a  leanng  power,  by  indenture  of  leaae  bearing  date  in  Maidb, 
1805,  demiaed  to  B.  for  ninety-nine  yeara,  if  three  persona  therein  named  ahocdd  eo  long 
live ;  this  indenture  contained  the  following  clause :— <<  And  A.,  for  himself,  his  heirs,  and 
assigns,  the  demised  premises,  onto  B.,  his  executors,  administratora,  and  assigns,  under  the 
rent,  covenants,  conditions,  exceptions,  and  agreements,  before  expressed,  against  all  pexaona 
whatsoever  lawfully  claiming  the  same,  shall  and  will,  during  the  said  term,  warrant  and 
defend."  This  lease  having,  iqpon  the  death  of  A^  been  held  to  be  void  as  against  the  re- 
mainder-man by  the  judgment  of  a  court  of  law,  on  the  ground  that  it  was  not  made  in  due 
conformity  with  the  leasing  power: — Held,  that  the  clause  in  question  operated  as  an  express 
covenant  for  quiet  enjoyment  during  the  whole  term  granted  by  the  lease;  and  consequently 
that  B.,  or  his  assignee,  and  the  executors,  Ac,  of  such  assignee,  might  recover  against  the 
executors  of  A.  the  value  of  the  term,  the  costs  of  defending  an  action  of  ejectment  brought 
by  the  remainder-man,  and  also  the  sum  recovered  by  him  for  mesne  profits. 

Tms  was  a  case  sent  by  the  Master  of  the.  Rolls  for  the  opinion  of  this 
court. 

The  Right  Hon.  Charles,  Earl  of  Egremont,  by  his  wiU,  bearing  date 
the  31st  of  July,  1761,  gave  and  devised  all  his  manors,  messuages, 
lands,  advowsons,  rents,  and  hereditaments,  parts  and  shares  of  manors, 
&c.,  in  the  several  counties  of  Somerset,  Dorset,  and  Cornwall,  com* 
prising,  inter  alia^  the  premises  demised  by  the  two  several  indentures  of 
lease  hereinafter  stated,  with  their  respective  rights,  members,  and  appujs 
tenances,  unto  his  the  testator's  eldest  son,  George,  Lord  Cockermouth, 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste ;  with  divers  remainders  over.  And  in  the  said  will 
was  contained  a  power  for  the  several  and  respective  persons  to  whom 
any  estate  for  life  was  thereinbefore  devised,  when  and  as  they  should 
respectively  be  in  the  actual  possession  of  the  premises  by  virtue  of  the 
limitations  thereinbefore  contained,  by  indenture  or  indentures  under 
their  respective  hands  and  seals,  to  demise,  lease,  and  grant,  in  posses* 
•4031  ^^^^  ^^  reversion,  for  one  life,  or  for  two  or  three  *lives,  or  for 
any  term  or  number  of  years  determinable  upon  one  life,  or  two 
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or  three  lives,  any  part  of  the  said  premises  usually  so  leased,  so  that  all 
the  leases  to  be  made  by  virtue  thereof,  which  should  be  in  force  at  the 
same  time,  should  be  determinable  on  the  dropping  of  one  life,  or  the 
dropping  of  two  or  three  lives  at  the  most ;  and  so  that  there  should  be 
reserved  in  every  such  lease,  during  the  continuance  thereof,  the  ancient 
and  accustomed  rents  and  heriots  for  the  premises  therein  contained,  or 
more ;  and  so  that,  in  every  of  the  leases  to  be  made  and  granted  by 
virtue  of  the  several  powers  aforesaid,  there  should  be  contained  usual 
and  reasonable  covenants,  and  a  condition  of  re-entry  for  non-payment 
of  the  rent  or  rents  thereby  to  be  reserved,  in  case  the  rent  or  rents  should 
be  behind  or  unpaid  by  the  space  of  twenty-onfe  days,  and  for  non-per- 
formance of  the  covenants  therein  to  be  contained ;  and  so  as  no  clause 
and  clauses  should  be  contained  in  any  of  the  said  leases,  giving  power 
to  any  lessee  to  commit  waste,  or  exempting  him,  her,  or  them  from 
punishment  for  committing  the  same ;  and  so  as  the  respective  lessees 
should  execute  counterparts  of  all  such  leases. 

The  testator,  Charles,  Earl  of  Egremont,  departed  this  life  in  or  about 
the  year  1763,  leaving  his  eldest  sou,  George,  Lord  Cockermouth,  him 
surviving,  who  thereupon  became  George,  Earl  of  Egremont. 

The  said  George,  Earl  of  Egremont,  immediately  upon  the  decease  of 
the  testator,  entered  upon  the  said  estates,  including  the  said  demised 
premises,  as  devisee  for  life  under  the  said  will  of  the  testator. 

The  said  George,  Earl  of  Egremont,  afterwards  assumed  the  name  of 
O'Brien. 

On  the  24th  of  March,  1805,  an  indenture  of  lease  in  the  following 
words  was  duly  executed  by  the  said  George  O'Brien,  Earl  of  Egre- 
mont : — 

«  This  indenture,  m^de  the  24th  day  of  March,  1805,  *between  r*AfiA 
George  O'Brien,  Earl  of  Egremont,  of  the  one  part,  and  John  *• 
Williams,  of  the  other  part,  witnesseth  that,  for  and  in  consideration  of 
the  yearly  rent  hereby  reserved,  and  the  covenants  herein  contained,  he 
ffae  said  earl  doth  hereby  demise  and.  lease  unto  the  said  John  Williams, 
his  executors,  administrators,  and  assigns,  all  that  messuage,  converted 
into  two  dwellings,  and  garden  in  Broad  street,  in  Williton  aforesaid, 
and  adjoining  Francis  Hale's  house,  being  part  of  Manwell's  tenement, 
which  said  two  dwellings  are  in  the  occupation  of  the  said  John  Williams 
and  William  Wyne,  excepting  out  of  this  present  demise  unto  the  said 
earl,  his  heirs  and  assigns,  all  quarries,  mines,  and  ores,  timber-trees, 
pollards,  and  saplings,  and  trees  likely  to  become  timber,  and  lops  and 
tops  of  maiden  trees,  coppices,  woods,  and  underwoods,  now  or  hereafter 
growing  upon  the  said  demised  premises,  with  free  liberty  to  fell  and 
carry  away  the  same,  to  have  and  to  hold  the  said  demised  premises  unto 
the  said  John  Williams,  his  executors,  administrators,  and  assigns,  for 
the  term  of  ninety-nine  years,  if  James  Farthing,  aged  twenty-eight  years, 
Mary  Farthing,  aged  twenty  years,  and  Ann  Farthing,  aged  seventeen 
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yean,  or  any  of  them^  shall  so  long  live ;  tbe  said  John  WiUiamSy  his 
executors,  admioistrators,  and  assigns,  yieldbg  and  paying  therefore, 
yearly  and  every  year  during  the  said  term,  unto  the  said  earl,  his  heirs 
and  assigns,  the  rent  of  1/.  a  year,  free  from  all  taxes  and  encumbrances, 
at  Lady-day,  Midsummer,  Michaelmas,  and  Christmas,  by  equal  portions ; 
and  also  yielding  and  paying  for  a-heriot  on  the  several  deaths  of  the 
said  James  Farthing,  Mary  Farthing,  and  Ann  Farthing  (whether  they 
die  in  succession  or  otherwise),  the  sum  of  U,  And  the  said  John  Wil- 
liams, for  himself,  hb  executors,  administrators,  and  assigns,  doth  cove- 
nant with  the  said  ^earl,  his  heirs  and  asmgns,  that  the  said  John  Williams, 
*4051    ^^  executors,  administrators,  *and  assigns,  diall  and  will  pay  or 

cause  to  be  paid  unto  the  said  earl,  his  heirs  and  assigns,  the  said 
yearly  rent  and  other  payments  in  manner  aforesaid,  and  shall  and  will 
repair  and  keep  the  premises  hereby  granted,  with  the  appurtenances,  in 
and  with  all  necessary  reparations  during  the  said  term,  and  the  same  at 
the  end  thereof,  so  well  and  sufficiently  repaired  and  kept  at  his  and  their 
charges,  will  leave  and  yield  up,  and  shall  and  will  perform  suit  to  the 
courts  of  the  manor  of  Williton  Regis ;  and  shall  and  will,  within  six 
months  next  after  notice  to  him  or  them  given,  or  left  at  his  or  their  place 
of  abode  for  the  time  being,  or  on  the  said  premises  hereby  demised, 
produce  unto  the  said  earl,  his  heirs  and  assigns,  or  to  his  or  their  agent, 
all  the  said  lives,  if  living,  or  otherwise  make  it  appear  to  him  or  them, 
within  the  time  aforesaid,  or  within  a  reasonable  time  if  they  or  either  of 
them  should  happen  to  be  in  foreign  parts,  by  a  sufficient  certificate,  that 
all  such  persons  or  person  so  abroad  be  living.  And,  if  it  happen  Ae 
said  yearly  rent  or  other  payments  aforesaid,  or  either  of  them,  shall  be 
unpaid,  in  part  or  in  all,  after  either  of  the  days  of  payment  aforesaid, 
then  it  shall  be  lawful  for  the  said  earl,  his  heirs  and  assigns,  into  the  said 
premises,  to  enter,  and  distrain,  and  the  distress  there  found  to  dispose 
of  according  to  law ;  and  in  default  of  such  sufficient  distress  for  satis* 
faction  of  the  rent  and  other  payments,  with  all  costs  and  chaiges  thereon, 
or,  if  the  said  John  Williams,  his  executors,  administrators,  and  assigns, 
shall  suffer  the  said  premises,  or  any  part  thereof,  to  be  ruinous  to  the 
value  of  4O5.,  and  the  same  shall  not  repair  within  six  months  next  after 
notice  to  him  or  them  given,  or  left  at  his  or  their  place  of  abode  for  tbe 
time  being,  then,  for  all  or  either  of  the  causes  aforesaid,  it  shall  be  law* 
fill  for  the  said  earl,  his  heirs  and  assigns,  into  the  said  premises,  or  any 
part  thereof  in  the  name  of  the  whole,  to  re-enter,  and  the  same  ta 
*4061    *^^P^^^^  B^  ^^  ^^  ^^  ^^^  former  estate.   And  the  said  earl,  for 

himself,  his  heirs  and  assigns,  the  said  demised  premisses,  with 
the  appurtenances,  unto  the  said  John  Williams,  his  executors,  adminis- 
trators, and  assign,  under  the  rent,  covenants,  conditions,  exceptions, 
and  agreements  before  expressed,  against  all  persons  whatsoever  lawfully 
claiming  the  same,  shall  and  will  during  the  said  term  warrant  and 
defend." 
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A  counterpart  of  the  same  lease  was  duly  executed  by  the  said  John 
Williams. 

The  lease  was  invalid  as  an  execution  of  the  power,  by  reason  that  it 
did  not  contain  the  same  covenants  as  were  contained  in  the  ancient  leases 
of  the  same  premises.- 

Williams  had  not,  at  the  time  of  accepting  the  said  lease,  any  notice 
of  the  said  ancient  leases  or  any  of  them. 

Williams  entered  upon  the  said  demised  premises  under  and  by  virtue 
of  the  lease  to  him  thereoi^  and  enjoyed  and  possessed  the  term  so  granted 
as  aforesaid,  until  the  election  of  his  tenants  as  hereafter  stated. 

One  of  the  lives  in  the  said  lease  is  still  living. 

By  a  certain  other  indenture  of  lease,  bearing  date  the  25th  of  March, 
1805,  and  made  between  the  said  George  O'Brien,  Earl  of  Egremont, 
since  deceased,  of  the  one  part,  and  John  Farthing,  of  Williton  aforesaid, 
of  the  other  part,  and  duly  executed  by  the  said  earl,  for  the  considerations 
therein  mentioned,  the  said  earl  did  demise  and  lease  unto  the  said  John 
Farthing,  all  that  messuage,  then  converted  into  two  dwellings,  and  gar- 
den, in  Long  street,  in  Williton  aforesaid,  and  adjoining  Francis  Hale's 
house,  being  part  of  Manwell's  tenement,  which  two  dwellings  then  were 
in  the  occupation  of  the  said  John  Farthing  and  William  Wyne,  (except  as 
therein  is  excepted,}  being  also  part  of  the  said  demised  premises,  to  hold 
the  said  demised  premises  unto  the  said  John  Farthing,  (since  deceased,) 
his  executors,  •administrators,  and  assigns,  for  the  term  of  ninety-  fAQ-j 
nine  years,  if  James  Farthing,  then  aged  twenty-eight  years, 
Mary  Farthing,  then  aged  twenty  years,  and  Ann  Farthing,  then  aged 
seventeen  years,  or  either  of  them,  diould  so  long  live,  under  payment  by 
the  said  lessee,  his  executors,  administrators,  or  assigns,  of  the  net  yearly 
rent  of  l/.,and,  on  the  several  deaths  of  the  said  James  Farthing,  Mary 
Farthing,  and  Ann  Farthing,  of  Is.  for  a  heriot. 

The  last-mentioned  lease  was  ii^ other  respects,  mutaHs  nuUandiSf  in  the 
same  words  as  the  lease  hereinbefore  set  forth. 

A  counterpart  of  the  above  lease  to  the  said  John  Farthing  was  duly 
executed  by  him. 

This  lease  was  invalid  as  an  execution  of  the  said  power,  by  reason 
that  it  did  not  contain  the  same  covenants  as  were  contained  in  the  an- 
cient leases  of  the  same  premises. 

John  Farthing  had  not,  at  the  time  of  accepting  the  said  lease,  any  no- 
tice of  the  said  ancient  leases,  or  any  of  them. 

The  said  John  Farthing  entered  upon  the  demised  premises  under  and 
by  virtue  of  the  lease  to  him  thereof  granted,  and  continued  in  possession 
thereof  until  the  period  of  his  death,  as  hereinafter  mentioned. 

The  said  Ann  Farthing  is  still  living. 

By  a  deed-poll  under  the  hand  and  seal  of  the  said  John  Farthing,  (en- 
dorsed upon  the  last-mentioned  indenture  of  lease,)  and  bearing  date  the 
4th  of  May,  1808,  the  said  John  Farthing,  in  consideration  of  53/.  10s. 
"     VOL.  X,  33  Y  2 
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to  him  paid  by  Peter  Boswell,  assigned  unto  the  said  Peter  Boswell^  his 
executors,  administrators,  and  assigns,  all  and  singular  the  premises  com* 
prised  in  and  demised  by  the  said  therein  within  indenture  of  lease  dated 
the  25th  of  March,  1805,  together  with  the  said  indenture  of  lease,  to  hold 
*4081  ^^^^  ^^  ^^^  Peter  Boswell,  his  ^executors,  administrators,  and 
assigns,  for  all  the  then  unexpired  residue  of  the  said  term  in 
the  said  demised  premises. 

The  said  Peter  Boswell  departed  this  life  in  or  about  the  month  of 
June,  1830,  having  first  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  the  14th  of  January,  1828,  and  thereof  ap- 
pointed the  said  John  Williams  sole  executor,  by  whom  the  same  was 
duly  proved  in  the  consistorial  episcopal-  court  of  Wells,  on  the  20th  of 
July,  1830 ;  and  the  said  John  Williams,  as  such  executor  as  aforesaid, 
entered  into  and  upon,  and  remained  in  the  possession  and  enjoyment  of, 
the  said  last-mentioned  term,  until  the  eviction  of  his  tenants  as  herein- 
after stated. 

The  said  George  O'Brien,  Earl  of  Egremont,  duly  made  and  published 
his  will,  bearing  date  the  10th  of  September,  1834,  and  thereof  appointed 
the  defendants  and  William  Tyler  (since  deceased)  executors ;  and  the 
said  George  O'Brien,  Earl  of  Egremont,  departed  this  life  in  or  abodt  the 
month  of  November,  1837 ;  and  his  said  will  was  duly  proved  by  the  de- 
fendants in  the  prerogative  court  of  the  Archbishop  of  Canterbury  on  or 
about  the  24th  of  January,  1838. 

Upon  the  death  of  the  said  George  O'Brien,  Earl  of  Egremont,  the 
Right  Honoura.ble  George  Wyndham,  the  present  Earl  of  Egremont,  entered 
upon  the  estates  so  devised  by  the  said  will  of  the  said  Charles,  Earl  of 
Egremont,  and  lawfully  claimed  to  be  the  owner  of  and  entitled  to  the 
said  several  demised  premises,  discharged  from  the  several  indentures  of 
lease,  dated  respectively  the  24th  of  March,  1805,  and  the  25th  of  March, 
1805,  as  being  part  of  the  said  estates,  on  the  ground  that  the  said  several 
leases  were  void,  not  having  been  made  in  conformity  with  the  leasing 
power  contained  in  the  said  will  of  the  said  Charles, Earl  of  Egremont. 
•4091  ^^  ^^  about  the  10th  of  January,  1840,  the  several  ^tenants 
-'  then  holding  under  the  said  John  Williams,  and  then  being  in  the 
actual  possession  and  occupation  of  the  premises  comprised  in  the  said 
several  indentures  of  lease  respectively,  were  served  with  declarations  in 
two  several  actions  of  ejectment,  upon  the  demise  and  on  the  prosecution 
of  the  said  George  Wyndham,  Earl  of  ijgremont,  to  recover  possession  of 
the  said  demised  premises  respectively,  upon  the  ground  of  the  said  in- 
validity of  the  said  several  leases. 

The  said  John  Williams  thereupon  caused  the  said  executors  of  the  said 
George  O'Brien,  Earl  of  Egremont,  to  be  served  with  a  notice  in  writing, 
to  the  effect  that  he  was  advised  by  counsel  that  the  said  leases  were  in* 
valid,  and  that  he  had  no  defence  to  the  said  actions ;  and  that,  acting 
under  the  advice  of  counsel,  he  should  not  defend  the  same ;  and  to  the 
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farther  effect,  that  the  said  leases  contained  an  absolute  warranty  of  title 
on  behalf  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  lessor,  his 
heirs  and  assigns,  against  all  persons  whatsoever ;  and  that  he  should  re- 
quire the  said  executors,  in  performance  of  the  said  warranty,  to  defend 
him  and  his  tenants  in  the  possession  of  the  said  premises  for  the  residue 
of  the  term  thereby  granted,  and  determinable  as  aforesaid  ;  and  that,  in 
case  of  the  eviction  from  the  said  premises,  he  should  claim,  and  proceed 
to  recover  of  tbemi  the  said  executors,  the  value  of  the  said  demised  pre- 
mises, and  the  rents,  issues,  and  profits  thereof,  and  all  other  loss,  charges, 
damages,  and  expenses  whatsoever  which  he  or  his  said  tenants,  or  any 
of  them,  or  any  other  person  or  persons,  should  or  might  suffer,  sustain, 
or  be  liable  or  put  unto,  by  or  by  reason  or  means  of  such  eviction,  or  the 
said  action,  or  any  other  action,  proceeding,  cause,  matter,  or  thing  what- 
soever consequent  thereon,  or  relating  thereto. 

The  solicitor  of  the  executors,  in  consequence  of  such  notice,  wrote 
and  sent  to  the  said  John  Williams  a  •notice  in  writing,  to  the  fAiQ 
effect  that  he  was  instructed  by  the  said  executors  of  the  said  late 
Earl  of  Egremont,  at  the  expensfe  of  his  estate,  to  appear  and  plead  to  the 
said  ejectments,  but  that  these  and  ail  other  proceedings  to  be  taken  to- 
wards defending  the  said  ejectments  were  to  be  adopted  and  carried  on 
without  prejudice  to  the  right  of  the  said  executors  to  reject  and  resist 
any  claim  that  might  be  made  against  them  in  respect  of  the  said  leases 
granted  by  the  said  late  earl. 

The  attorneys  of  the  defendznXs  accordingly  [qu.)  appeared  to,  and  de- 
fended, the  said  actions  of  ejectment  in  the  name  of  the  said  John  Wil- 
liams, and  the  same  were  tried  at  the  Somerset  Spring  assizes  for  the  year 
1840,  when  a  verdict  was  found  for  the  plaintiff  in  each  of  the  said  ac- 
tions: and,  on  or  about  the  29th  of  September,  1842,  the  said  George 
Wyndham,  Earl  of  Egremont,  took  lawful  possession  of  the  said  demised 
premises,  and  lawfully  evicted  the  said  John  Williams  and  his  tenants 
therefrom. 

The  said  executors  paid  and  discharged  the  costs  taxed  of  the  said 
George  Wyndham,  Earl  of  Egremont,  in  the  said  actions  of  ejectment ; 
but  the  said  John  Williams  was  lawfully  called  upon  to  pay,  and  was 
forced  to  pay,  and  did  pay  to  the  said  George  Wyndham,  Earl  of 
Egremont,  the  sum  of  131.  16s.  Id.  for  the  mesne  profits  of  the  said 
premises  demised  by.  the  said  indenture  of  lease  of  the  24th  of  March, 
1805;  and  the  said  John  Williams  also  incurred  certain  necessary 
costs,  charges,  and  expenses  in  and  about  the  said  action  so  brought 
for  the  recovery  of  the  last-mentioned  premises,  amounting  to  24/.  and 
upwards. 

The  value  of  the  premises  demised  by  the  said  indenture  of  the  24th 
of  March,  1805,  during  the  residue  of  the  before-mentioned  term  therein 
which  remained  unexpired  at  the  period  of  the  eviction  aforesaid,  amount- 
ed to  the  sum  of  75/. 
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Mill  *T^  said  John  Williams  was  also  lawfully  called  upon  to  paj, 
and  was  forced  to  pay,  and  did  pay,  to  the  said  George  Wynd- 
ham,  Earl  of  Egremont,  the  sum  of  14/.  for  the  mesne  profits  of  the  said 
premises  demised  by  the  said  indenture  of  lease  of  the  26th  of  March, 
1805.  llie  said  John  Williams  also  incurred  certain  necessary  costs, 
charges  and  expenses,  in  and  about  the  said  action  Tor  the  recovery  of  the 
last-mentioned  premises,  amounting  to  25/.  and  upwards. 

The  value  of  the  said  premises  demised  by  the  said  indenture  of  the 
25th  of  March,  1805,  during  the  residue  of  the  beforenneiitioned  term 
therein  which  remained  unexpired  at  the  period  of  the  eviction  aforesaid, 
amounted  to  the  sum  of  80/. 

The  defendants  have  received  assets  of  the  testator  George  O'Brien, 
Earl  of  Egremont,  more  than  sufficient  for  the  payment  of  the  several  sums 
hereinbefore  mentioned. 

The  questions  for  the  opinion  of  the  court  are — first,  whether  the  said 
John  Williams  was  entitled  to  recover  firom  the  defendants,  as  executors 
of  the  said  George  O'Brien,  Earl  of  Egremont,  the  sums  of  13/.  16«.  let., 
524/.,  and  75/.,  or  any  and  which  of  them ;  and  whether  any  interest  on 
such  sums,  or  any  or  whidi  of  them. 

Secondly,  whether  the  said  John  Williams,  as  such  executor  as  afore- 
said, was  entitled  to  recover  from  the  said  defendants,  as  executors  of  the 
said  George  O'Brien,  Earl  of  Egremont,  the  said  sums  of  14/.,  25/.,  and 
80/.,  or  any  and  which  of  them ;  and  whether  he  was  entitled  to  any  in* 
terest  on  such  sums,  or  any  and  which  of  them. 

The  case  was  argued  in  Hilary  term  last*^ 

Byles^  Serjt.,  (with  whom  was  Butty)  for  the  plaintiff.  The  circum- 
M121  ^^^^^  ^^^  ^^  which  the  questions^  to4>e  discussed  *in  this  case 
arise,  are  as  follow: — On  the  24th  and  25th  of  March,  1805» 
George,  Earl  of  Egremont,  being  tenant  for  life  und^r  the  will  of  his  father, 
with  a  power  of  leasing,  demised  certain  premises  to  the  plaintiff  and  to 
one  John  Farthing  respectively,  for  the  term  of  ninety-nine  years,,  if  three 
persons  respectfully  named  in  the  leases  should  so  long  live.  These  leases 
contained  the  following  clause  :  <<  And  the  said  earl^  for  himself,  his  heirs 
and  assignSj  the  said  demised  premises,  with  the  appurtenances^  unto  the 
said  [lessee,]  his  executors,  administrators^  and  assigns,  linder  the  rent, 
covenants,  conditions,  exceptions,  and  agreements  before  expressed, 
against  all  persons  whomsoever  lawfully  claiming  the  same,  shall  and  trill 
during  the  same  term  VDarraTit  and  defend.^^  These  leases  being  invalid  as 
an  execution  of  the  power,  upon  the  death  of  th6  lessor,  the  present  earl 
brought  ejectments,  and  recovered  possession  of  the  premises  thereby  de- 
mised, as  well  as  certain  mesne  profits.  The  plaintiff,  the  lessee  named 
in  the  first  lease,  and  who  is  also  the  executor  of  the  assignee  of  the  second 
lease,  now  seeks  to  recover  against  the  executors  of  the  late  earl,  the 
lessor,  the  value  of  the  respective  terms,  the  sums  paid  by  him  for  mesne 
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profits,  and  the  costs  incurred  by  him  in  defending  the  actions  of  eject- 
ment at  their  request. 

For  the  plaintiff  it  will  be  contended :  first,  that  the  warranty  contained 
in  the  clause  abore  set  forth  is  equivalent  to  a  covenant  for  quiet  enjoy- 
ment, or  to  a  covenant  for  title :  secondly,  that  it  is  slu  express  and  not  an 
implied  covenant,  or  a  covenant  in  law :  thirdly^  that  it  is  a  covenant 
continuing  to  the  end  of  the  term  intended  to  be  granted :  fourthly,  that 
the  executors  of  the  lessor  are  liable  for  a  breach  of  this  express  covenant : 
fifthly,  that  it  is  a  covenant  that  runs  with  the  land,  and  consequently 
enures  to  the  benefit  of  the  assignee  of  the  term :  sixthly,  that  an  action 
of  covenant  lies  at  the  suit  '^of  the  executor  of  the  assignee,  not-  t^aiq 
withstanding  the  breach  did  not  happen  until  after  the  death  of  ^ 
the  lessor. 

1.  What  is  meant  by  the  words  «  warrant  and  defend,"  when  found 
in  a  lease  for  years?  In  the  case  of  real  estate,  they  have  a  well  under- 
stood technical  meaning.  la  Sheppard's  Touchstone,  ch.  8,  §  1,  p.  181, 
it  is  said :  «  A  warranty  is  a  covenant  real  annexed  to  lands  or  tene- 
ments (a)  whereby  a  man  and  his  heirs  are  bound  to  warrant  the  same. 
Or  it  is  where  a  man  is  bound  to  warrant  the  land  or  hereditament  that 
another  hath.(i)  And  he  that  doth  make  this  warranty  is  called  the  war- 
rantor,  and  he  to  whom  it  is  made,  the  warrantee."  The  learned  author 
then  proceeds,  in  sect.  5,  to  consider  to  what  estates  a  warranty  may  be 
annexed,  and  how.  He  says,  p.  184 :  «  A  warranty  in  deed  may  be  annexed 
to  estates  of  inheritance  or  freehold ;  and  that,  not  only  of  corporeal  things 
which  pass  by  livery,  as  houses,  lands,  and  the  like,  but  also  of  incor- 
poreal things  which  lie  in  grant,  as  advowsons,  rents,  commons,  estovers, 
and  the  Uke^  which  issue  out  of  lands  or  tenements ;.  and  that,  not  only 
to  inheritances  in  esse^  but  also  to  such  as  are  newly  created  ;  as,  a  man 
(some  say)  may  grant  a  rent,  &c.,  de  novo  out  of  land  for  life,  in  tail,  or 
in  fee,  with  warranty.  So,  a  warranty  in  law  may  extend  to  a  rent 
newly  created ;  and,  therefore,  if  such  a  rent  be  granted  in  exchange  for 
an  apre  of  land,  this  exchange  and  warranty  thereunto  annexed  are  good. 
But  a  warranty  (c)  may  not  be  annexed  to  an  estate,  or  lease,  for  years, 
albeit  it  be  a  lease  for  1000  years,  nor  to  any  other  chattel ;  and  there- 
fore, in  all  actions  the  which  lessee  for  *years  may  have,  as  tres-  r«4t  4 
pass,  &c.,  a  warranty  cannot  be  pleaded  iabar."(c{)  This  clause, 
being  found  in  a  demise  of  a  term  for  years,  though  not  strictly  and  pro- 
perly a  warranty^  must  be  construed  according  to  the  popular  meanmg 
of  the  words  used  in  it:  and  the  authorities  are  express  to  show  that  it 
amounts  to  a  covenant  for  quiet  enjoyment,  or  to  a  covenant  for  title. 

(o)  Mr.  Preston  here  adds,  «  or  rather  to  an  estate  of  freehold  or  inheritance  if  named  for  that 
purpose,  and,  in  cases  of  warranty,  by  implication  of  law,  thoagh  not  named." 


(b)  Mr.  P.  tdd^  «<  so  that  the  warranty  is  knit  to  an  esCata  whieh  the  warranty  hath  or 
taketh." 

(c)  Mr.  P.  adds,  «  formal  and  proper." 
\i)  Mr.  P.  adds,  «  by  way  of  nbatter." 
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Thus,  in  Sheppard's  Touchstone,  ch.  7,  §4,  p.  163,  it  is  said,  tliat,  «If 
a  man  make  a  lease  for  years,  and  warrant  it  to  the  lessee,  his  heirs  and 
assigns,  during  the  term ;  or,,  he  that  hath  right  to  the  land  confirms  the 
estate  of  the  lessee  for  years,  with  warranty  ;  in  these  cases,  howbeit  this 
be  not  a  warranty,  nor  in  the  nature  of  a  warranty,  yet  it  shall  be  con- 
strued a  good  covenant  in  law.  for  the  quiet  enjoying  of  the  thing."  The 
same  law  is  laid  down  in22Viner's  Abridgment,  421. (a)  In  PincombeY, 
RudgCy  Hob.  3,  Yelv.  139,(J)  Amy  Pincombe  and  others^  plaintiffs,  brought 
an  action  of  covenant  against  John  Rudge,  and  declared  that  Rudge,  the 
defendant,  by  his  indenture  dated  30  Octobris,  32  Eliz.,  did  demise  unto 
them  all  his  lands  in  Southmolton,  in  the  tenure  of  J.  S.,  by  these  words, 
deditj  concessit  J  demisUf  et  canfirmavUj  unto  the  said  plaintiffs,  habend.  et 
tenend.  for  their  lives,  rendering  30/.  a  year  rent;  with  this  express 
clause  of  warranty : — <<  And  the  said  John  Rudge  and  his  heirs,  all  the 
said  premises  unto  the  said  Amy,  &c.,  against  all  persons  claiming  by, 
from,  or  under  the  said  John,  his  ancestors  or  heirs,  shall  and  will  war- 
rant, acquit,  and  defend  during  the  tern  aforesaid."     This  was  a  grant 
of  a  reversion  upon  an  estate  for  life  made  to  one  John  Pincombe  and 
others,  in  fifteenth  of  the  Queen,  by  the  same  John  Rudge,  who  did  atturn 
*4151    ^^  ^^  grant  to  Amy  and  others ;  and  the  same  John  Rudge,  *in 
the  thirtieth  year  of  the  Queen,  had  demised  the  premises  unto  one 
William  Hunt  for  term  of  years  to  begin  after  the  death  of  the  said  John 
Pincombe  and  others.     After  all  this,  John  Pincombe,  the  last  tenant  for 
life,  died ;  Amy  Pincombe  and  the  other  grantees  of  the  reversion  en- 
tered, upon  whom  William  Hunt,  the  lessee  Entered ;  whereupon  they 
brought  their  action  of  covenant  against  John  Rudge,  and  laid  their 
damage  to  200/. ;  whereupon  the  defendant  pleaded  in  bar,  that  the 
plaintiff*  had  formerly  brought  a  warrcmiia  charta  against  him  upon  the 
warranty  aforesaid  for  the  same  lands,  and  that  it  was  yet  hanging  and 
undetermined  ;  whereupon  the  plaintiff*  demurred  in  law,  and  judgment 
given  for  him,  and  damages  and  costs  28/.  6^.  Sd. :  whereupon  Rudge 
brought  a  writ  of  error  in  the  Exchequer  Chamber ;  and  the  only  ques- 
tion was,  whether,  upon  this  clause  of  warranty  real  annexed  to  a  free- 
hold, an  action  of  covenant  to  recover  damages  could  be  grounded.    And 
it  was  agreed  by  all  the  judges  in  the  Exchequer  Chamber,  <<  that  this 
action  of  covenant  will  lie ;  because  that,  though  the  warranty  was  annexed 
to  a  fireehold,  yet  the  breach  and  impeaching  was  not  of  a  freehold,  but 
of  a  chattel,  (that  is  to  say,)  of  a  lease  for  years,  for  which  there  could 
neither  be  a  voucher,  rebutter,  nor  warraniia  dtarta;  so  that,  though 
there  had  been. a  judgment  in  the  toarrantia  charia  in  this  case,  yet 
neither  upon  entry  nor  upon  recovery  in  ejecttone  fimue  upon  this  lease, 
there  could  be  neither  voucher  nor  rebutter,  nor  value  upon  the  UHirranHa 
charta :  and  therefore  a  real  warranty  is  a  covenant  real,  when  the  firee* 


(a)  Warrentia  Charts  (E),  P.  23  H.  6»  fo.  62,  pi.  26,  Uiere  dted, 
(6)  Rudgt  V.  Pifieombef  1  RoU.  26. 


11  not  in  point 
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hold  is  brought  in  question  ;  but  when  a  lease  is  in  question,  or  any  other 
loss  that  doth  not  draw  away  the  freehold ^  it  may  be  used  as  a  personal 
covenant,  whereupon  damages  may  be  recovered ;  so  it  is  both,  a  real  and 
personal  covenant,  to  several  ends  and  respects."  And  so  it  was  adjudged 
for  the  ^defendant  upon  the  writ  of  error.  That  is  a  distinct  rw^ig 
authority  to  show,  that,  when  a  warranty  is  annexed  to  an  estate 
for  years,  it  tnay  be  dealt  with  as  a  personal  covenant.  Another  authority 
to  the  same  effect  is  to  be  found  in  Sheppard's  Touchstone,  ch.  8,  §  7, 
p.  186 :  «  To  every  good  warranty  in  deed  that  must  bar  and  bind,  these 
things  are  requisite" — among  others — "that  the  estate  to  which  the  war- 
ranty is  annexed  be  such  an  estate  as  is  able  to  support  it ;  and  therefore 
that  it  be  a  lease  for  life  at  the  least,"  In  Wotton  v.  ffefe,  2  Saund.  177, 
it  was  held  that  a  warranty  by  baron  and  feme,  annexed  to  an  estate  for 
years,  in  a  fine,  will  bind  the  feme,  though  under  coverture  at  the  time ; 
and  an  action  of  covenant  will  lie  against  the  feme  thereon  after  the 
death  of  the  baron.  T^^e  same  doctrine  is  laid  down  in  Bacon's  Abridg* 
ment,  tit.  Covenamty  (C),  pi.  4. 

2.  This  is  clearly  therefore  an  express  covenant.  In  Sheppard's  Touch- 
stone, ch.  7,  §  6,  p.  167,  it  is  laid  down  that  «  a  warranty  in  a  lease  for 
years  shall  be  taken  for  a  covenant  for  quiet  enjoying."  Swan  v.  Stranr 
sham.  Dyer,  2^7  a,  and  Broderidge  v.  Windsaref  there  cited,  are  also 
authorities  to  that  effect. 

3.  It  will  probably  be  contended  on  the  other  side,  that  the  word 
"term"  here  means  « estate."  In  Co.  Litt.  45  b,  Lord  Coke  thus  de- 
fines a  "term  i^\ay^TerminuSj  in  the  understanding  of  the  law,  doth  not 
jonly  signify  the  limits  and  limitation  of  time,  but  also  the  estate  and  inte* 
fe9^  that  passeth  for  that  time.  As,  if  a  man  make  a  lease  for  twenty-one 
years,  and  after  make  a  lease  to  begin  &Jine  et  expiraiione  prtedidi  termini 
xxi.  annarum  dmiss.,  and  after,  the  first  lease  is  surrendered,  yet  the 
second  lease  shall  begin  presently ;  but,  if  it  had  been  to  begin  postfinem 
eaqdratianeni  *pradict.  xxL  annorum,  in  that  case,  although  the  tmAyr 
first  term  had  been  surrendered,  yet  the  second  lease  should  not  '* 
begin  till  after  the  twenty-one  years  be  ended  by  effluxion  of  time :  and 
so  note  the  diversity  between  the  term  for  twenty-one  years,  and  twenty- 
one  years."  So  in  Wright  d.  Plowden  v.  Cartwright^  1  Burr.  282,  upon 
a  reference  being  made  in  the  argument  to  Sheppard's  Touchstone,  ch.  14, 
§  3,  p.  274,  where  it  is  said,  that,  "  if  a  lease  be  made  to  A.  for  eighty 
years,  if  he  live  so  long,  and,  if  he  die  within  the  said  term  or  alien  the 
premises,  that  then  his  estate  shall  cease ;  and  then  he  doth  further,  by 
the  same  deed,  grant  and  let  the  premises  for  so  many  years  as  shall  then 
remain  unexpired  after  the  death  of  A.  or  alienation,  to  B.  for  the  residue 
of  the  said  term  of  eighty  years,  if  he  shall  live  so  long;  in  this  case,  the 
lease  to  B.  is  void ;  for,  after  the  death  of  A.  the  term  is  at  an  end;  but, 
if  he  say  <  for  the  residue  of  the  eighty  years,'  it  is  otherwise."    Lord 

(a)  Ajidne6M.^G.90. 
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Mansfield  observed :  «  The  distinction  just  cited  from  Sheppard,  (which 
he  takes  from  the  Rector  of  Chedington*s  case,)  makes  no  difference,  if 
the  word  <  term?  may  signify  the  limey  as  well  as  the  interest ;  for,  then  it 
becomes  merely  a  question  of  construction, — which  sense  the  word  ought 
to  be  understood  in.**  The  court  will  therefore  put  such  construction 
upon  the  word  as  will  make  the  whole  instrument  consistent.  In  Evems 
V.  Vaiighan,  4  B.  &  C.  261,  6  D.  &  R.  349,  A.,  being  seised  in  fee  of  an 
estate,  by  lease  and  release  executed  upoii  his  marriage,  settled  the  same 
upon  himself  for  Kfe,  remainder  to  his  first  and  other  sons  in  tail,  with  a 
power  to  the  tenant  for  life  to  grant  leases  for  years,  determinable  on 
three  lives.  A.  afterwards  granted  a  lease  of  part  of  the  estate  in  ques* 
tion,  for  the  lives  of  three  persons  therein  named,  and  the  life  of  the 
•4181  ^^^'^^^  y  *°^  *^^^  ^^  ^  covenant  that  *the  lessee  should  quietly 
•*  hold  and  enjoy  the  premisesybr  and  during  the  said  ^enn,  without 
interruption  of  the  lessor,  his  heirs  or  assigns,  or  any  other  person  claim- 
ing any  estate,  right,  or  interest  by,  from,  dr  under  him  or  any  of  his 
ancestors.  The  lease,  being  for  three  lives  absolutely,  was  not  conform- 
able to  the  power,  and  became  void  on  the  death  of  Ai ;  his  eldest  son 
brought  an  ejectment  and  evicted  the  lessee,  two  of  the  cetteux  que  vies 
being  then  living :  and  it  was  held',  that  the  eldest  son  was  a  person 
claiming  under  the  lessor  within  the  meaning  of  the  covenant  for  quiet 
enjoyment ;  and  that,  by  the  words  during  the  said  term  in  that  covenanti 
the  parties  intended,  a  term  to  continue  soiong  as  any  of  ihe  ceUeuxque 
vies  survived,  and  not  a  term  to  continue  only  for  the  life  of  Ae  grantor. 
The  only  distinction  between  that  case  and  the  present  is,  that  there  the 
interest  of  the  lessor  was  that  of  tenant  for  life*  under  a  settlement  of  his 
own  creation:  in  all  other  respects  the  cases  are  identical.  It  is  cleari 
therefore,  that  this  is  a  covenant  for  quiet  enjoyment  that  enures  to  the 
end  of  the  term  intended  to  be  granted,  viz.,  ninety-nine  years,  if  the 
three  persons  named  in  the  lease  should  so  long  live.  If  the  language  of 
the  lease  were  doubtful,  the  maxim  would  apply.  Verba  chartarum/artHa 
accipiuntur  contra  proferentem, 

4.  The  executors  of  the  le9^or  are  bound  by  his  express  covenants, 
whether  named  or  not.  In  the  case  of  Lady  Cavan  v.  PuUeneyy  2  Vee. 
jun.  544,  it  was  assumed  that  the  executors  would  be  liable  in  damages 
in  such  a  case  as  the  present.  [Maule,  J.  Here,  the  heirs  being  named, 
and  the  executors  not,  it  may  be  contended  that  the  latter  were  intended 
to  be  excluded.]  In  Hyde  v.  Skinner ^  2  P.  Wms.  197,  Lord  Maccles- 
field says :  «  The  executors  of  every  person  are  implied  in  himself,  and 
bound  without  naming."  And  in  Comyn^s  Digest,  title  Covenant ^  (C.  I), 
*4191  ^^  '^  ^^^ :  <<  If  a  *man  covenants  with  B.,  and  dies,  an  action  lies 
against  his  executor  or  administrator  upon  it,  thou^  he  be  not 
named  in  the  covenant.  So,  in  all  cases,  an  executor  is  bound  by  a  cov^ 
nant,  if  it  does  not  determine  by  the  death  of  the  covenantor.  So,  if  he 
covenants  for  him  and  his  assigns :  for,  an  executor  or  administrator  is 
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an  as8ignee."(a)  The  same  law  is  laid  down  in  Brooke's  Abridgment, 
Covenani^  pi.  11,  50.  So,  in  Sheppard's  Touchstone,  ch.  7,  §  9,  p.  179, 
it  is  said,  that,  <<  if  one  demise  a  house  and  land,  with  a  stock  or  sum  of 
money,  for  years,  rendering  rent,  and  the  lessee  doth  covenant  for  him 
and  his  assigns  to  deliver  the  money  at  the  end  of  the  term ;  in  this  case, 
an  assignee  shall  not  be  bound  by  this  covenant,  as  the  executors  and  ad- 
ministraiors  of  the  lessee  shaliy 

5.  That  this  is  a  covenant  which  runs  with  the  land,  and  enures  to 
the  benefit  of  the  assignee  of  the  term,  is  clear  from  the  fourth  resolution 
in  Spencer's  case,  5  Co.  Rep.  17  a,  « that,  if  a  man  makes  a  feoffment 
by  this  word  dedij  which  implies  a  warranty,  the  assignee  of  the  feoffee 
shall  not  vouch ;  but,  if  a  man  makes  a  lease  for  years  by  this  word  con^ 
cessi  or  cfemui,  which  implies  a  covenant,  if  the  assignee  of  the  lessee  be 
evicted,  he  shall  have  a  writ  of  covenant,  for,  the  lessee  and  his  assignee 
hath  the  yearly  profits  of  the  land  which  shall  grow  by  his  labour  and  in- 
dustry for  an  annual  rent,  and  therefore  it  is  reasonable  when  he  hath 
applied  his  labour  and  employed  his  cost  upon  the  land,  and  be  evicted, 
(whereby  he  loses  all,)  that  he  shall  take  such  benefit  of  the  demise  and 
grant  as  the  first  lessee  might ;  and  the  lessor  hath  no  other  prejudice 
than  what  his  especial  contract  with  the  first  lessee  hath  bound  him  to." 

6.  The  only  remaining  question  is,  whether  or  not  the  assignee,  or 
his  executor,  can  sue  notwithstanding  the  eviction  did  not  take  place 
until  after  the  death  of  *the  lessor ;  in  other  words,  whether  or  r«420 
not  the  doctrine  of  estoppel  applies  to  such  a  case.  In  Evans  v. 
Vaugkany  4  B.  &  C.  261,  6  D.  &  R.  349,  Abbott,  C.  J.,  said :  <<The 
lessor  says  by  his  deed  that  the  lessee  shall  have  the  estate  for  that  period 
for  which  he  purports  to  grant  it ;  and  it  is  not  open  to  him,  or  any  per- 
son claiming  under  him,  to  say  that  he  meant  by  the  words  *  during  the 
said  term^^  any  other  term  than  that  which  he  purported  to  pass  by  his 
deed.  I  think,  therefore,  that  the  term  contemplated  by  the  parties  to 
the  deed,  and  mentioned  in  the  covenant  for  quiet  enjoyment,  was  a  term 
to  continue  for  the  three  lives  mentioned  in  the  lease,  and  that  the  repre- 
sentative of  the  lessor,  having  evicted  the  lessee  while  two  of  the  cetteux 
que  tries  were  living,  was  guilty  of  a  breach  of  the  covenant  for  quiet  en- 
joyment." In  Waller  v.  The  Dean  and  Chapter  o/JTorwichy  Owen,  136, 
S.  C.  I  Brownlow  &  Goldsb.  21,  in  an  action  of  covenant,  the  plaintiff 
declared  on  a  lease  made  from  the  dean :  and  the  case  was  thus  : — The 
dean,  in  the  38  Eliz.,  had  made  a  lease  for  nmety-nine  years  to  one 
Themilthorpe,  and  then  in  the  42  Eliz.  made  a  lease  to  the  plaintiff  for 
three  lives,  rendering  rent,  with  a  letter  of  attorney  to  make  livery,  and  a 
covenant  to  save  the  plaintiff  harmless  against  Themilthorpe :  afterwards 
the  attorney  makes  livery,  viz.  after  Michaelmas,  which  was  a  rent  day, 
and  he,  being  disturbed  by  Themilthorpe,  brought  this  covenant :  and 
one  question  was,  whether,  inasmuch  as  the  lease  was  void  to  Waller, 

(a)  Vide  8  M.  &  G.  997. 
TOL.  I.  34  Z 
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to  him  paid  by  Peter  Bos  well,  assigned  unto  the  said  Peter  Boswell,  his 
executors,  administrators,  and  assigns,  all  and  singular  the  premises  com« 
prised  in  and  demised  by  the  said  therein  within  indenture  of  lease  dated 
the  25th  of  March,  1805,  together  with  the  said  indenture  of  lease,  to  hold 
•4081  ^^^^  ^^  ^^^  Peter  Boswell,  his  •executors,  administrators,  and 
assigns,  for  all  the  then  unexpired  residue  of  the  said  term  in 
the  said  demised  premises. 

The  sai(l  Peter  Boswell  departed  this  life  in  Or  about  the  month  of 
June,  1830,  having  first  duly  made  and  published  his  la^  wHl  and  testa- 
ment in  writing,  bearing  date  the  14th  of  January,  1828,  and  thereof  aft- 
pointed  the  said  John  Williams  sole  executor,  by  whom  the  same  was 
duly-  proved  in  the  consistorial  episcopal-  court  of  Wells,  on  the  20th  of 
July,  1830 ;  and  the  said  John  Williams,  as  such  executor  as  aforesaid, 
entered  into  and  upon,  and  remained  in  the  possession  and  enjoyment  of, 
the  said  last-mentioned  term,  until  the  eviction  of  his  tenants  as  herein- 
after stated. 

The  said  George  O'Brien,  Earl  of  Egremont,  duly  made  and  published 
his  will,  bearing  date  the  10th  of  September,  1834,  and  thereof  appointed 
the  defendants  and  William  Tyler  (since  deceased)  executors ;  and  the 
said  George  O'Brien,  Earl  of  Egremont,  departed  this  life  in  or  aboiitthe 
month  of  November,  1837 ;  and  his  said  will  was  duly  proved  by  the  de- 
fendants in  the  prerogative  court  of  the  Archbishop  of  Canterbury  on  or 
about  the  24th  of  January,  1838. 

Upon  the  death  of  the  said  George  O'Brien,  Earl  of  Egremont,  the 
Right  Honourable  George  Wyndham,  the  presentEarl  of  Egremont,  entered 
upon  the  estates  so  devised  by  the  said  will  of  the  said  Charles,  Earl  of 
I^emont,  and  lawfully  claimed  to  be  the  owner  of  and  entitled  to  the 
said  several  demised  premises,  discharged  from  the  several  indentures  of 
lease,  dated  respectively  the  24th  of  March,  1805,  andthe25thof  March, 
1805,  as  being  part  of  the  said  estates,  on  the  ground  that  the  said  several 
leases  were  void,  not  having  been  made  in  conformity  with  the  leasing 
power  contained  in  the  said  will  of  the  said  Charles,  Earl  of  Egremont. 
•4091  ^^  ^^  about  the  10th  of  January,  1840,  the  several  ^tenants 
-'  then  holding  under  the  said  John  Williams,  and  then  being  in  the 
actual  possession  and  occupation  of  the  premises  comprised  in  the  said 
several  indentures  of  lease  respectively,  were  served  with  declarations  in 
two  several  actions  of  ejectment,  upon  the  demise  and  on  the  prosecution 
of  the  said  George  Wyndham,  Earl  of  ijgremont,  to  recover  possession  of 
the  said  demised  premises  respectively,  upon  the  ground  of  the  said  in- 
validity of  the  said  several  leases. 

The  said  John  Williams  thereupon  caused  the  said  executors  of  the  said 
George  O'Brien,  Earl  of  Egremont,  to  be  served  with  a  notice  in  writing) 
to  the  effect  that  he  was  advised  by  counsel  that  the  said  leases  were  in- 
valid, and  that  iie  had  no  defence  to  the  said  actions ;  and  that,  acting 
under  the  advice  of  counsel,  he  should  not  defend  the  same ;  and  to  the 
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farther  eflfect,  that  the  said  leases  contained  an  absolute  warranty  of  title 
on  behalf  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  lessor,  his 
heirs  and  assigns,  against  all  persons  whatsoever ;  and  that  he  should  re- 
quire the  said  executors,  in  performance  of  the  said  warranty,  to  defend 
him  and  his  tenants  in  the  possession  of  the  said  premises  for  the  residue 
of  the  term  thereby  granted,  and  determinable  as  aforesaid  ;  and  that,  in 
case  of  the  eviction  from  the  said  premises,  he  should  claim,  and  proceed 
to  recover  of  them  the  said  executors,  the  value  of  the  said  demised  pre- 
miseSy  and  tlie  rents,  issues,  and  profits  thereof,  and  all  other  loss,  charges, 
damages,  and  expenses  whatsoever  which  he  or  his  said  tenants,  or  any 
of  them,  or  any  other  person  or  persons,  should  or  might  suffer,  sustain, 
or  be  liable  or  put  unto,  by  or  by  reason  or  means  of  such  eviction,  or  the 
said  action,  or  any  other  action,  proceeding,  cause,  matter,  or  thing  what- 
soever consequent  thereon,  or  relating  thereto. 

The  solicitor  of  the  executors,  in  consequence  of  such  notice,  wrote 
and  sent  to  the  said  John  Williams  a  •notice  in  writing,  to  ihe  r^xi  a 
efiect  that  he  was  instructed  by  the  said  executors  of  the  said  late 
Earl  of  Egremont,  at  the  expense  of  his  estate,  to  appear  and  plead  to  the 
said  ejectments,  but  that  these  and  aH  other  proceedings  to  be  taken  to- 
wards defending  the  said  ejectments  were  to  be  adopted  and  carried  on 
without  prejudice  to  the  right  of  the  said  executors  to  reject  and  resist 
any  claim  that  might  foe  made  against  them  in  respect  of  the  said  leases 
granted  by  the  said  late  earl. 

The  attorneys  of  the  defendants  o^corcKng/y  [qu,)  appeared  to,  and  de- 
fended, the  said  actions  of  ejectment  in  the  name  of  the  said  John  Wil- 
liams, and  the  same  were  tried  at  the  Somerset  Spring  assizesfor  the  year 
1840,  when  a  verdict  was  found  for  the  plaintiff  in  each  of  the  said  ac- 
tions: and,  on  or  about  the  29th  of  September,  1842,  the  said  George 
Wyndham,  Earl  of  Egremont,  took  lawful  possession  of  the  said  demised 
premises,  and  lawfully  evicted  the  said  John  Williams  and  his  tenants 
therefrom. 

The  said  executors  paid  and  discharged  the  costs  taxed  of  the  said 
George  Wyndham,  Earl  of  Egremont,  in  the  said  actions  of  ejectment ; 
but  the  said  John  Williams  was  lawfully  called  upon  to  pay,  and  was 
forced  to  pay,  and  did  pay  to  the  said  George  Wyndham,  Earl  of 
Egremont,  the  sum  of  13/.  16s.  Id.  for  the  mesne  profits  of  the  said 
premises  demised  by  the  said  indenture  of  lease  of  the  24th  of  March, 
1805;  and  the  said  John  Williams  also  incurred  certain  necessary 
costs,  charges,  and  expenses  in  and  about  the  said  action  so  brought 
for  the  recovery  of  the  last-mentioned  premises,  amounting  to  24/.  and 
upwards. 

The  value  of  the  premises  demised  by  the  said  indenture  of  the  24th 
of  March,  1805,  during  the  residue  of  the  before-mentioned  term  therein 
which  remained  unexpired  at  the  period  of  the  eviction  aforesaid,  amount- 
ed to  the  sum  of  75/. 
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not  be  extended  to  make  one  do  more  than  he  can^wbichwas,  to  warrant 
it  as  long  as  he  lived,  and  no  longer.'  "  The  only  authority  that  militates 
.  against  the  argument  now  urged  is  the  obiier  dictum  above  referred  to  in 
Swan  V.  Stranshamj-DjeTy  257  a.  Had  the  covenant  in  this  case  been 
an  express  covenant,  it  may  be  conceded  that  the  word  <<  term"  would 
have  borne  the  construction  in  support  of  which  reference  has  been  made 
to  Wright  d.  Plowden  v.  CartwrigktylBurr.  282.  Evans  v.  Vaughan^  4B. 
&  C.  261, 6  D.  &R.  349,  has  no  application ;  that  was  clearly  the  case  of 
an  express  covenant.  All  that  the  passage  cited  firom  Spencer's  case, 
6  Co.  Rep.  17  a,  amounts  to  is  this,  that,  in  some  respects,  the  assignee 
stands  in  the  same  position  as  the  lessee;  whereas  the  contention  in  the 
present  case  is,  that  neither  lessee  nor  assignee  could  sue  in  respect  of 
breaches  in  the  time  of  the  lessor.  Andrew  v.  Pearce^  1  New.  Rep.  158, 
shows  that,  to  entitle  the  assignee  to  sue,  there  must  be  an  actual  assign- 
ment of  a  valid  and  subsisting  lease :  here,  the  second  lease  was  at  an 
end  before  the  assignment.  Waller  v.  The  Deans  and  Chapter  qfjforwichy 
Owen,  136,(a)  was  also  the  case  of  an  express  covenant.  Nicholls,  J., 
took  the  view  that  is  now  presented,  observing,  that,  <<  when  an  estate 
is  created  in  which  is  implied  a  covenant  in  law^  there,  if  the  estate  be 
void,  the  covenant  is  void  also:"  and  the  report  concludes — «And 
•4251  ^^  *court  agreed  with  Nicholls."  Kimgdon  v.  Jfottle^  4  M.  & 
Sel.  53,  was  also  the  case  of  an  express  covenant :  had  it  been 
otherwise,  the  point  for  which  it  was  cited  could  not  have  arisen.  The 
argument  now  urged  is  clearly  put  in  Sheppard's  Touchstone,  ch.  7, 
§  8,  p.  178 :  <«  If  a  lessee  be  ousted  by  one  that  hath  title,  it  seems 
an  action  of  covenant  wUl  lie  for  this  ouster  against  the  executor  or 
administrator,  upon  the  covenant  in  law,  if  he  were  put  out  in  the 
lifetime  of  the  lessor,  and  not  otherwise ;  for,  if  there  be  tenant  for  life, 
the  remainder  in  fee  to  another,  and  the  tenant  for  life,  by  the  words 
<  demise  or  grant,'  doth  make  a  lease  for  years,  and  die,  and  after  he 
in  remainder  doth  enter  and  put  out  the  lessee  for  years ;  in  this  case,  he 
cannot,  upon  this  covenant  in  law,  charge  the  executors  or  administrators 
of  the  lessor." 

An  assignee  can  only  sue  by  reason  of  some  privity  of  estate :  it  is, 
therefore,  incumbent  on  him  to  show  a  breach  whilst  such  privity  is  sub« 
sisting:  Andrew  v.  Pearce^  1  New  Rep.  158. 

If  the  plaintiff  is  entitled  to  recover,  he  may  be  entitled  to  recover  in 
respect  of  the  mesne  profits ;  but  clearly  he  is  not  entitled  to  the  costs 
now  claimed.  As  a  general  rule,  it  is  well  established  that  a  party  has 
no  right  to  defend  an  action  where  there  is  no  valid  defence,  and  then 
throw  the  liability  to  the  costs  thus  wantonly  incurred  (i)  upon  persons 
who  have  entered  into  some  covenant  or  agreement  of  indemnity. 

ByleSy  Serjt.,  in  reply.    It  is  not  necessary  to  dispute  the  doctrine  laid 

Sa)  WaUtry.  Dtan,  tfc,  of  Norvrich,  1  Brownlow  6l  OoUib.  SI. 
b)  Vide  imfrt^  410,  mfid,  433. 
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down  by  this  court  in  Adams  v.  Gibneyj  6  Bingh.  656,  4  M.  &  P.  491, 
viz.,  that  the  covenant  implied  from  the  word  «  demise"  extends  no  fur- 
ther than  the  estate  of  the  lessor.  That  a  covenant  for  quiet  enjoyment, 
as  well  as  'a  covenant  for  title,  is  implied  under  the  word  "  de-  c^aqs 
nuse,"  is  clear  from  Holder  v.  Tayhr,  Hobart,  12 ;  Fraser  v.  Skey^  ^ 
2  Chitt.  Rep.  646 ;  Igguldetiy.  May^  9  Ves.  325 ;  and  Bumdt  v.  Lynch^ 
5  B.  &  C.  589,  8  D.  &  R.  368.  The  real  question  is,  whether  the  cove- 
nant in  the  present  case  is  an  express  covenant  or  merely  a  covenant  in 
law.  If  it  had  not  been  intended  by  the  parties  for  an  express  covenant, 
it  would  not  have  found  any  place  in  the  indenture  at  all.  [M aule,  J. 
If  it  means  any  thing  more  than  is  implied  in  the  word  <<  demise,"  it 
must  be  an  express  covenant.]  The  authorities  aLready  cited  show  that 
it  may  be  an  express  covenant,  though  it  mean  no  more  than  the  law 
implies  from  the  word  <<  demise :"  and  those  authorities  are  not  in  the 
slightest  degree  impugned  by  anything  that  has  been  urged  on  behalf  of 
the  defendants.  In  Williams  on  Executors,  3d  ed.  p.  1352,  it  is  said : 
« It  is  clear  that  in  many  cases  a  liability  may  accrue  against  the  executor 
or  administrator,  after  the  death  of  the  testator  or  intestate,  upoh  a  con- 
tract made  in  his  lifetime,  although  the  executor  or  administrator  be  not 
named  therein.  Thus,  the  executor  is  liable  upon  a  bond  which  becomes 
due,  or  a  note  payable,  subsequently  to  the  death  of  the  testator.(a)  So, 
where  a  man  covenanted  that  A.  should  serve  B.  as  an  apprentice  for 
seven  years,  and  died,  it  was  holden,  that,  if  A.  departs  within  the  term, 
a  writ  of  covenant  lies  against  the  executor  of  the  covenantor,  without 
naming(6)  him.(e)  So,  if  A.  is  bound  to  build  a  house  for  B.  *be-  r«427 
fore  such  a  time,  and  A.  dies  before  the  time,  his  executors  are 
bound  to  perform  this  contract.((£)  Hence  it  appears  that  executors  or 
administrators  more  actually  represent  their  testator  or  intestate  than  the 
heir  does  the  ancestor:  for,  if  a  man  binds  himself,  his  executors  or  ad- 
ministrators are  bound  though  not  named ;  but  it  is  not  so  of  the  heir, 
however  large  an  amount  of  real  assets  may  have  descended  to  him."(6) 
The  defendants  having  sanctioned  the  defence  of  the  ejectments,  it  does 
not  lie  in  their  mouths  to  say  that  the  costs  thereby  incurred  were  unne- 
cessarily or  wantonly  incurred.  [Erle,  J.  The  question  in  these  cases 
is,  whedier  or  not  the  defence  is  such  as  a  prudent  man  might  be  expect- 
ed to  set  up.]  If  that  be  the  test,  the  plaintiflPs  right  to  recover  these 
costs  is  indisputable. 

(a)  Citing  Toller,  463,  where  the  leferonee  u  to  Com.  Dig.  PUadtr,  (2  D.  S),  from  which 
the  reference  is  to  Dyer,  344  h. 

(6)  i.  r.  although  there  is  no  mention  of  executors  in  the  oo^nant,  or  as  Lord  Brooke  has 
itp  ••on  executor  n'est  mencton  en  le  fait"     Bro.  Abr.  Cfwenant,  pi.  12. 

(e)  Citing  Bro.  Abr.  Covenant,  pL  12,  which  refers  to  48  E.  3,  (H.  48  E.  3,  fo.  1,  pL  4.) 
The  same  case  is  referred  to  in  Bro.  Abr.  Executors,  pL  142 ;  Bac.  Abr.  Executors,  (P.)  1,  le- 
fciring  to  Bro.  Abr.  tit  Cov.  pL  12. 

(d)  Citing  Qiack  ▼.  Ludburrow,  3  Bulstr.  29;  Gordon  ▼.  Cahert,  2  Sim.  263,4  Rass.  Ch. 
Caa.581. 

(s)  Citing  Co.  Lilt  209  a ;  Wentw.  Ofll  Ex.,  I4th  edit  c  H,  pp.  239,  240. 
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Channelly  Serjt.,  observed  upon  the  cases  cited  for  the  first  time  by 
Byksy  Serjt.,  in  his  reply.  Cur.  adv.  vulL 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court. 

The  material  facts  out  of  which  the  questions  sent  to  us  by  bis  honour 
the  Master  of  the  Rolls  have  arisen,  are  very  few.  George  O'Brien,  Earl 
of  Egremont,  being  tenant  for  life,  with  a  leasing  power,  by  indenture  of 
lease,  bearing  date  the  24th  of  March,  1805,  demised  to  John  Williams, 
the  plaintiff,  for  ninety-nine  years,  if  three  persons  therein  named  should 
so  long  live;  which  lease,  upon  the  death  of  the  tenant  for  hfe^was  held 
to  be  void  as  against  the  remainder-man,  by  the  judgment  of  a  court  of 
law,  on  the  ground  that  it  was  not  made  in  due  conformity  with  the 
•4281  ^^^^^S  power.  This  lease  •contained  in  it  a  clause  in  the  fol- 
lowing terms ;  viz.,  «  And  the  said  earl,  for  himself,  his  heirs  and 
assigns,  the  said  demised  premises,  with  the  appurtenances  unto  the  said 
John  Williams,  his  executors,  administrators  and  assigns,  under  the  rent, 
covenants,  conditions,  exceptions,  and  agreements  before  expressed, 
against  all  persons  whatsoever  lawfully  claiming  the  same,  shall  and  will 
during  t&e  said  term  warrant  and  defend.^'  And  upon  this  state  of  facts 
the  question  is,  whether  the  original  lessee  can  maintain  covenant  against 
the  executors  of  the  tenant  for  life,  upon  the  clause  of  warranty  above 
set  forth. 

And  a  second  question  is  then  put  to  us,  namely,  whether  in  the  case 
of  another  lease  granted  precisely  under  the  same  circumstances,  and  in 
the  same  form,  the  executors  of  the  assignee  of  the  original  lessee  can 
maintain  such  action. 

It  was  admitted,  on  the  argument  before  us,  both  on  the  part  of  the 
plaintiff  and  the  defendant,  that  the  clause  above  set  forth,  being  found 
in  a  demise,  not  of  a  freehold  interest,  but  of  a  term  for  years  only,  was 
not  strictly  and  properly  a  warrctnty.  Indeed,  all  the  authorities  agree 
upon  the  point,  that  the  warrantee  in  such  case  can  neither  vouch^  nor 
bring  warrantia  charUSy  nor  use  it  by  way  of  rdrntter^  the  ordinary  modes 
by  which  a  warranty  is  made  available  when  annexed  to  an  estate  of  firee* 
hold  or  inheritance.(a)  It  was  also  admitted  on  the  part  of  the  defend- 
ants, that,  although  such  clause  of  warranty,  when  annexed  to  the  demise 
of  a  chattel  interest,  was  not  strictly  and  properly  a  warranty,  yet  that  it 
amounted  to  a  covenant  in  law  for  quiet  enjoyment ;  but  it  was  at  the 
same  time  contended  by  them,  that  it  amounted  to  a  covenant  in  law 
only ;  and  that,  being  a  covenant  in  law,  it  would  extend  no  further  than 
to  protect  the  estate  which  the  lessor  could  lawfully  grant,  that  is,  in  this 
•4291  ^^^'  ^  *^^°^  °^  years  *determinable  with  his  own  life :  whereas, 
on  the  part  of  the  plaintiff,  it  was  insisted  that  the  clause  in  ques- 
tion amounted  to  an  express  covenant  for  quiet  enjoyment,  and  that,  being 
an  express  covenant,  it  extended  to  protect  the  whole  term  which  was 
purported  to  be  granted  by  the  lease.  And,  after  hearing  the  Jirgument^ 
(a)  Co.  Litt  389  a;  Hob.  8. 
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we  are  of  opinion  that  the  construction  contended  for  on  the  part  of  the 
plaintiff  is  the  just  and  proper  construction,  and  that  the  clause  now 
under  consideration  operates  as  a  covenant  for  quiet  enjoyment  during 
the  whole  of  the  term  granted  by  the  lease.  For,  looking  at  the  words 
of  the  warranty,  we  hold  that  they  do,  in  their  plain  and  literal  meaning, 
import  an  agreement  on  the  part  of  the  lessor  that  the  lessee  shall  enjoy 
the  land  demised  during  the  term  mentioned  in  the  lease ;  and  that  such 
words  do  consequently  amount  to  an  express  covenant  to  that  effect ; 
upon  the  principle  laid  down  by  Chief  Baron  Comyns,  in  his  Digest,  tit. 
Covenant^  (A.  2),  "  that  any  words  in  a  deed  which  show  an  agreement  to 
do  a  thing,  make  a  covenant." 

The  distinction  between  covenants,  and  the  only  distinction,  (so  far  as 
relates  to  the  present  inquiry,)  we  take  to.  be  this :  they  are  either  cove- 
nants by  express  words  or  covenants  in  law.  «<  There  are  two  kinds  of 
covenants,"  says  Lord  Coke,  1  Inst.  139  b,(a)  <<  viz.,  a  covenant  in  deed 
and  a  covenant  in  law ;"  or,  as  it  is  put  in  Vau^an's  Reports,  p.  118 — 
<<  All  covenants  between  a  lessor  and  his  lessee  are  either  covenants  in 
law,  or  express  covenants."  And  that  the  covenant  now  before  us  does 
not  fall  within  the  class  of  covenants  in  law,  is  clear  from  considering  the 
nature  of  such  covenants.  A  covenant  in  law,  properly  speaking,  is  an 
agreement  which  the  law  infers  or  implies  from  the  use  of  certain  words 
having  a  known  legal  operation  in  the  creation  of  an  estate :  so  that,  after 
they  have  had  their  primary  •operation  in  creating  the  estate,  the  r*4oo 
law  gives  them  a  secondary  force,  by  implying  an  agreement  on 
the  part  of  the  grantor  to  protect  and  preserve  the  estate  so  by  those 
words  already  created ;  as,  if  a  man  by  deed  demise  land  for  years,  cove- 
nant lies  upon  the  word  «  demise,"  which  imports,  or  makes,  a  covenant 
,in  law  for  quiet  enjoyment;  or,  if  he  grant  land  by  feoffment,  covenant 
will  lie  upon  the  word  «  dedV^  But  the  argument  in  the  present  case 
is  not  founded  on  the  legal  effect  or  consequence  of  any  words  of  demise, 
but  on  that  which  is  alleged  to  be  the  necessary  construction  of  the  words 
employed  in  the  express  clause  of  warranty.  The  covenant,  therefore, 
has  not  any  of  the  properties  or  the  character  of  a  covenant  in  law. 

The  argument  on  the  part  of  the  defendants  has  proceeded,  through- 
out, on  the  ground,  that,  as  the  clause  in  the  lease  is  not  in  its  form  and 
terms  an  express  covenant  for  quiet  enjoyment,  but  as  such  covenant  can 
only  be  gathered  and  collected  from  the  clause  of  warranty,  so  it  must  of 
necessity  be  ranked  amongst  implied  covenants ;  and  that,  being  an  im« 
plied  covenant  only,  it  must  be  considered  as  a  covenant  in  law :  as  if 
there  were  some  rule  or  principle,  that  all  implied  covenants  were  cove- 
nants in  law.  But  we  think  there  is  a  fallacy  in  this  argument  from  the 
use  of  the  term  « implied  covenant"  in  a  sense  which  does  not  properly 
belong  to  it. 

In  every  case,  it  is  always  matter  of  construction  to  discover  what  is 

(a)  i.  €.  Co.  Liu.  139  6. 
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the  sense  and  meaning  of  the  words  employed  by  the  parties  in  the  deed. 
In  some  cases,  that  meaning  is  more  clearly  expressed,  and  therefore 
more  easily  discovered ;  in  others  it  is  expressed  with  more  obscurity, 
and  discovered  with  greater  difficulty.  In  s«me  cases  it  is  discovered 
from  one  single  clause  ;  in  others,  it  is  only  to  be  made  out  by  the  com- 
parison  of  different  and  perhaps  distant  parts  of  the  same  instrument. 
*4311  *^"^'  ^^^  ^^^  intention  and  meaning  of  the  parties  is  once  ascer* 
''  tained,  after  the  agreement  is  once  inferred  from  the  words  em- 
ployed in  the  instrument,  all  difficulty  which, has  been  encountered  in 
arriving  at  such  meaning  is  to  be  entirely  disregarded ;  the  legal  effect 
and  operation  of  the  covenant,  whether  framed  in  express  terms,  that  is 
whether  it  be  an  express  covenant,  or  whether  the  covenant  be  matter  of 
inference  and  argument,  is  precisely  the  same ;  and  an  implied  covenant, 
in  this  sense  of  the  term,  differs  notiiing  in  its  operation  or  legal  conse- 
quences from  an  express  covenant.  Now,  it  is  in  this  sense  that  the 
counsel  on  the  part  of  the  defendants  appear  to  have  used  the  term  «<  im- 
plied covenant."  The  covenant  for  quiet  enjoyment,  they  contend,  is 
an  implied  covenant,  because  it  is  found  in  the  deed  in  the  form  of  a 
warranty,  and  not  in  that  of  an  express  covenant  for  quiet  enjoyment : 
and  they  then  further  contend,  that>  being  an  implied  covenant,  it  must 
of  necessity  be  a  covenant  in  law.  To  which  it  appears  to  us  to  be  a 
sufficient  answer,  that  an  implied  covenant,  in  the  sense  in  which  the 
phrase  is  used  in  the  argument,  is  to  all  intents  and  purposes  the  same 
as  an  express  covenant ;  and  that  it  is  only  those  covenants  which  the 
law  itself  implies,  that  can  be  properly  considered  as  covenants  in  law — 
a  character  and  description  which,  as  we  have  already  seen,  does  not 
belong  to  the  covenant  now  under  discussion.  And,  upon  considering 
the  several  authorities  referred  to,  they  will  be  found  in  accordance  with 
this  view  of  the  case.  In  Swan  v.  Stransham^  Djer^  257  a,  though  it  was 
held,  on  a  demise  for  years  by  a  tenant  for  life,  who  died  during  the 
term,  that  an  action  of  covenant  could  not  be  maintained  on  the  cove- 
nant in  law  against  the  executors  of  the  tenant  for  life,  because  the 
covenant  in  law  ends  and  determines  with  the  estate  and  interest  of  the 

*4321  ^^^^^  5  y^^  ^*  ^^  ®^^>  ^^'>  ^  ibere  had  been  a  covenant  in 
^  fact  or  expressed,  or  warranty  of  the  term  expressed,  it  should 
be  otherwise.  So,  in  Pincombe  v.  Rudgey  Hob.  3,  Yelv.  139, 1  Roll.  Rep. 
25,  Noy,  131,  a  warranty  is  called  a  covenant  real  (a)  when  it  is  annexed 
to  a  freehold,  and  a  freehold  is  in  question,  but  a  covenant  personal  when 
a  chattel  interest  only  is  in  question.  And  this  case  is  referred  to  for  this 
distinction,  in  1  Rolle's  Abridgment,  519,  6  Vin.  Abr.  378,  pi.  9,  where 
the  personal  covenant  of  warranty  when  a  chattel  interest  is  in  question, 
is  classed  under  express  covenants,  and  not  under  covenants  in  law,  or 
under  implied  covenants. 

(a)  ue,  mp€nonal  ooTenant  relating  to,  and  binding,  the  realty,  note  trae  eovenant  nil 
apon  which  a  fine  might  be  levied    8ee  F.  N.  B.  Ii5,  A»  146,  F.,  Com.  Dig.  tit  CovtnMl. 
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In  WoHon  v.  Jfefc,  2  Saund.  177,  1  Lev.  301, 1  Sid.  466,  2  Keb.  684, 
an  action  of  covenant  for  quiet  enjoyment  was  held  to  be  maintainable 
upon  a  warranty  of  a  term  of  years  in  a  fine ;  but  there  is  no  discussion 
in  that  case,  as  to  the  covenant  being  express,  or  a  covenant  in  law.  In 
Comyn's  Digest;  Cavenanty  (A.  3),  a  warranty  annexed  to  a  chattel  interest 
is  indeed  classed  under  the  head  of  covenants  Jn  law,  as  distinguished 
from  express  covenants ;  but  the  only  authorities  referred  to  are,  WoHon 
V.  ffe/e,  wiiich  does  not  bear  on  the  point,  and  Pincombe  v.  Rudge^  in 
Rolle's  Abridgment,  where  the  same  covenant  is  classed  as  an  express 
covenant.  And,  where  in  Sheppard's  Touchstone,  ch.  7,  §4,  p.  163,  it 
is  stated,  that  a  warranty  annexed  to  a  chattel  interest  will  operate  not  as 
a  warranty,  but  as  a  covenant  in  law,  the  author  was  adverting  to  the 
distinction,  not  between  express  covenants  and  covenants  in  law,  but  to 
that  between  warranty  in  a  stricter  sense,  and  a  covenant  personal. 

The  other  cases  cited  in  the  course  of  the  argument,  from  Sioan  v. 
Siransham  to  Adams  v.  Gibneyj  bear  *on  the  question  of  liability  r#4^qo 
in  respect  of  a  covenant  in  law,  not  on  the  question  whether  an 
express  warranty  is  a  covenant  in  law  only.  Therefore,  both  upon  prin- 
ciple and  authority,  we  think  this  is  an  express  covenant  for  quiet  enjoy- 
ment, which  extends  to  the  term  purported  to  be  granted,  and  con- 
sequently that  the  defendants  are  liable  thereon  as  executors  of  the 
covenantor. 

As  to  the  question  arising  on  the  second  lease,  we  think  that  the  exe- 
cutor of  the  assignee  of  the  lessee  has  the  same  right  of  suing  on  this 
covenant  as  the  original  lessee. 

In  Spencer's  case,  5  Co.  Rep.  16  a,  fourth  resolution,  it  was  held  that 
a  covenant  in  law  for  title  would  pass  with  the  estate ;  and  there  is 
neither  principle  nor  authority  to  show  that  an  express  covenant,  either 
for  title  or  quiet  enjoyment,  will  not  equally  pass,  and  be  available  for  the 
assignee  of  the  lessee,  or  the  executor  of  such  assignee.(a) 

And,  although  in  Andrew  r.Pearcej  1  New  Rep.  158,  it  was  held  that 
no  action  was  maintainable  upon  the  covenant  for  quiet  enjoyment  by 
the  assignee  of  the  lessee  against  the  executor  of  the  lessor ;  ^yet  that  was 
expressly  on  the  ground  that  the  lease  had  become  absolutely  void  by  the 
death  of  the  lessor  before  the  assignment  made  to  the  plaintiff;  a  fact 
which  does  not  occur  in  the  present  case. 

The  amount  of  damages  only  remains  to  be  settled.  As  to  the  mesne 
profits,  and  the  value  of  the  term  lost,  the  liability  of  the  executors  is  too 
clear  to  require  discussion.  We  think,  also,  that  the  present  defendants 
are  bound  to  pay  the  costs  of  the  present  plaintiffin  defending  the  actions 
of  ejectment ;  because  the  present  defendants,  by  directing  a  defence,(6) 


\  Vide  WollattoH  ▼.  HakewUl,  3  Mann.  A  Gr.  Sd7,  3  Scott,  N.  R.  593. 
I  The  itatfljDents  in  the  special  case  upon  this  point,  eupr^,  410,  appear  to  he  aomewhat 
inconaistent 
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« .  04 -,  admitted  that  there  *was  reasonable  ground  for  defending ;  and, 
from  the  statement,  it  appears  that  the  costs  in  question  were 
necessary  for  such  defence.  But  we  see  no  ground  for  the  allowance  of 
interest  on  any  of  the  sums. 

We  shall  certify  accordingly,  to  the  Master  of  the  Rolls. 

The  following  certificate  was  afterwards  sent : — 

(( First :  We  are  of  opinion  that  the  said  John  Williams  is  entitled  to 
recover  from  the  said  defendants,  as  executors  as  aforesaid,  each  of  the 
said  sums  of  13/.  16^.  Id.,  and  24/.,  and  75/.,  but  without  interest: 

«  Secondly :  We  are  of  opinion  that  the  said  John  Williams,  as  such 
executor  as  aforesaid,  is  entitled  to  recover  from  the  said  defendants,  as 
executors  as  aforesaid,  the  said  sums  of  14/.,  25/.,  and  80/.,  but  without 
any  interest. 

«  N.  C-  TiNDAL, 

«  Thomas  Coltman. 
«  W.  H.  Maxtle. 
«W.  Eble.'' 


END  OF  HILARY  VACATIOIT. 
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ARGUED  AND  DETERMINED 

COURT  OF  COMMON  PLEAS, 
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UPON  WRITS  OP  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

IN  THE  EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  sat  in  banco  in  this  term  were, 
Tiin>AL,  C.  L  Cresswell,  J. 

CoLTBfANy  J.  ErLE,  J. 


DAVIES,  Dem.,  WILLIAM  SELBY  LOWNDES, Ten.    JprU  16. 

Appearance  of  the  knigfate  to  choose  the  lieeogniton  for  the  trbl  of  a  writ  of  right. 

The  court  of  Exchequer  CJhamber  having  awarded  a  venire  de  novo  in 
this  writ  of  right,  (see  6  Mann.  &  Gr.  474,  7  Scott,  N.  R.  141 ;  and  this 
court  havbg  on  a  former  day  (in  Michaelmas  term  Idst)  granted  a  rule 
for  a  trial  at  bar,)  a  writ  of  summons  issued  to  the  sheriff  of  Buckingham* 
shire,  commanding  him  to  summon  four  knights  of  the  shire  to  choose  the 
recognitors.  The  knights  not  appearing  at  the  return  of  the  writ,  their 
default  was  recorded,  and  an  o/ios  writ  of  ^summons  issued,  r^^ofi 
directing  the  sheriff  to  bring  up  other  four  knights. 

On  the  20th  of  January  last,  three  of  the  knights  last  summoned,  viz., 
R.  W.  H.  H.  Vyse,  Esq.,  C.  Clowes,  Esq.,  and  J.  P.  Deering,  Esq.,  ap* 
peared,  but  the  fourth,  6.  Penn,  E^q.,  made  default;  whereupon  the 
appearance  of  the  three  knights,  and  the  default  of  the  fourth,  were 
recorded,  and  a  pluries  writ  of  summons  issued,  commanding  the  sheriff 
to  bring  up  other  four  knights. 
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On  this  day  the  four  knights  last  summoned,  viz./J.  P.  Deering,Esq., 
W.  Jenney,  Esq.,  W.  P.  W.  Freeman,  Esq.,  and  R.  J.  Freer,  Esq.,  ap- 
peared, and  were  duly  sworn  to  choose  the  recognitors.  Having  retired 
for  this  purpose,  they  returned  into  court  with  a  list  of  twenty-four,(a) 
themselves  included:  and  a  day  was  afterwards  appointed  for  the 
trial.(6) 

(u)  TUe  proper  number  would  appear  to  be  tixtttn, 

(6)  Quare,  whether  the  knights  were  properly  summoned  in  thta  case  by  aliat  and  phuria 
writs  of  summons.  In  the  case  of  Lord  Windsor  v.  St,  John,  Dyer,  79  b,  "  the  writ  of  sum- 
mons of  four  knights,  girt  with  swords,  was  returned  served,  and  there  appeared  but  two  of  the 
knights;  and,  by  the  opinionf  a  habeas  corpora  shall  be  awarded  to  the  sheriff  to  have  them  in 
the  octaves  of  Trinity ;  and  the  precedent  of  17  H.  8  agrees  with  this:  and  no  a/ia«  summons 
shall  be  awarded."  Afterwards,  in  the  same  case,  Dyer,  103,  four  knights  were  returned,  and 
appeared,  and  one  was  phailenged,  and  withdrew ;  a  new  summons  was  awarded  to  summon 
another,  and  a  habeas  corpora  against  the  others.  Andf  see  Booth,  Real  Actions,  97,  where  it 
is  said,  upon  the  authority  of  the  above  case  in  Dyer,  79  b,  that,  « if  four  knights  do  not  appear, 
but  some  of  them,  a  habeas  corpora  shall  issue  to  the  sherifil)  and  no  alias  summons.'* 

In  Brownlow's  Writs  Judidall,  p.  143,  is  a  form  of  a  writ  of  summons  commanding  the 
aheriffto  summon  one  knight,  (one  of , those  already  summoned  having  made  default,)  and  a 
distringas  to  compel  the  appearance  of  the  other  three. 

But,  by  consent,  the  twelve  may  be  elected  by  those  who  do  appear.'    Glanvill,  lib.  2,  c.  12. 

8ee  Dyer,  270  b,  for  the  process  to  bring  'm  the  sixteen  named  by  the  knights,  which  is  a 
venire  facias. 


•437]       •In  the  Matter  of  SARAH  WOPDCOCK.    Jprill5. 

The  concurrence  of  the  husband  in  a  conveyance  by  his  wife  of  her  separate  property,  under 
the  3  diL  4  W«  4,  c  74,  s.  91,  will  be  dispense^  with,  where  the  parties  are  Uving  apart  by 
mutual  consent,  and  the  husband  refuses  to  join  in  the  execution  unless  part  of  the  purchase 
money  is  paid  to  him. 

Clark,  Serjt.,  moved  for  a  rule  to  enable  Sarah  Woodcock,  a  married 
woman  livbg  apart  from  her  husband,  to  convey  her  interest  in  certain 
freehold  property  at  Coventry.  The  motion  was  founded  upon  the 
affidavit  of  the  wife,  which  stated  that  she  was  married  to  Thomas  Wood- 
cock on  the  26th  of  December,  1827,  and  that  they  lived  together  for 
about  eight  weeks,  and  then  separated,  and  had  never  since  lived  or 
cohabited  together,  but  had  ever  since  lived  separate  and  apart  from  each 
other,  and  that  she  had  ever  since  and  still  resided  at  Coventry,  and  her 
husband  at  Hinkley,  in  the  county  of  Leicester ;  that  she  was  entitled  to 
the  property  in  question  under  the  will  of  one  James  Woodcock,  and  had 
contracted  to  sell  the  same  to  one  Needham  for  45/. ;  and  that  she  had 
caused  an  application  to  be  made  to  her  said  husband  to  join  with  her  in 
conveying  the  same  to  Needham  pursuant  to  her  said  contract:  and  also 
the  affidavit  of  a  clerk  to  an  attorney,  which  stated  that  he  called  upon 
the  husband,  and  informed  him  of  his  wife's  right  to  the  property  in  ques- 
tion, and  that  she  had  contracted  to  sell  it,  and  asked  him  if  he  would 
join  in  the  conveyance  thereof;  and  that  the  husband  refused  to  join  in, 
or  sign,  any  deed,  unless  he  received  one  half  of  the  purchase  money. 
He  referred  to  MerJMs  case,  4  Mann.  &  Gr.  635,(a)  where  a  similar  rule 

(a)  8.  C.,  per  nom.  Ex  parte  Murphy^  6  Soott,  N.  R.  166. 
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was  granted  upon  affidavit  of  the  husband's  refusal  to  execute  a  con- 
veyance. 

TiNDAL,  C.  J.  The  husband's  refusal  to  concur  in  the  conveyance, 
except  upon  the  terms  stated,  is  a  sufficient  reason  for  granting  the  appli- 
cation. Fiat. 


♦SMITH  V.  MOORE  and  Another.    Jipril  16.  [MSB 

The  defendants,  fay  pubKc  adTertisement,  offered  a  reward  of  20^  to  any  person  who  would 
give  auch  information  as  should  lead  to  the  apprehension  and  conviction  of  the  party  or  par* 
ties  who  had  broken  into,  robbed,  and  set  fire  to  their  premises.  One  B.,  whom  the  plaintiff 
bad  taken  into  custody  on  suspicion  of  being  concerned  in  the  offence,  offered  to  make  cer- 
tain disckMures  if  furnished  with  something  to  eat  and  drink.  The  plaintiff  communicated 
this  offer  to  a  sub-inspector  of  police,  who  took  B.  to  a  public-house,  and  gave  him  refresh- 
ment, whereupon  B.  made  a  voluntary  confession,  which  resulted  in  his  conviction  and 
Iranspoitadon  for  the  crime  in  question  :-^Held,  that  the  plaiittiff  was  entitled  to  the  reward. 

Assumpsit  for  a  reward  of  20/.  offered  by  the  defendants  for  the  dis- 
covery of  the  person  or  persons  who  had  committed  a  burglary. 

The  defendants  pleaded,*  first,  non  assumpsit:  secondly,  that  the 
plaintiff  did  not  give  such  information  as  led  to  the  apprehension  and 
conviction  of  the  offender;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Platt,  B.,  at  the  last  assizes  at  Worcester, 
when  the  following  facts  appeared  in  evidence : — Towards  the  close  of 
the  year  1844,  certain  premises  belonging  to  the  defendants  at  Tividale 
New  Colliery,  hear  West  Bromwich,  in  the  county  of  Stafford,  were 
broken  into,  robbed,  and  set  fire  to.  The  defendants  immediately  caused 
hand-bills  and  placards  to  be  circulated  and  posted,  offering  a  reward  of 
20/.  to  any  person  who  would  give  such  information  as  should  lead  to 
the  apprehension  and  conviction  of  the  person  or  persons  who  committed 
the  offence..  The  plaintiff, — who  had  been  a  constable  belonging  to  the 
Stafibrdshire  police,  but  who  was  under  a  temporary  suspension  from  his 
office, — suspecting  a  man  named  Bridges  to  have  been  concerned  in  the 
robbery,  apprehended  him,  when  Bridges  volunteered  to  make  some  dis- 
closures relative  to  the  affair,  if  something  were  given  him  to  eat  and 
drink.  Meeting  with  one  Thompson,  a  sub-inspector  of  the  Staffordshire 
police  force,  the  plaintiff  communicated  to  him  what  Bridges  had  pro- 
posed. Thompson  •thereupon  went  with  the  plaintiff  and  Bridges  r*4QQ 
to  a  neighbouring  public-house,  when  the  latter,  after  having 
been  provided  with  refreshment,  made  a  voluntary  confession  as  to  the 
share  he  had  had  in  the  transaction  in  qi  stion,  which  resulted  in  his 
conviction  and  transportation.  Thompson  who  was  called  as  a  witness 
for  the  plaintiff,  stated  that  he  knew  noth'  ig  of  Bridges,  in  connection 
vnth  the  robbery,  previously  to  the  communication  made  to  him  by  the 
plaintiff;  whereupon  the  learned  judge  observed  that  the  cause  was  an 
undefended  one,  and  that  there  was  nothing  to  be  left  to  the  jury.  A 
verdict  having  been  found  for  the  plaintiff,  damages  20/., 
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Talfourdy  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection. In  Lancaster  v.  Walsh,  4  M .  &  W.  16,  a  party  who  had  been 
robbed  of  bank-notes  put  forth  a  hand-bill,  wherein  it  was  stated,  that 
«  whosoever  would  give  information  whereby  the  same  might  be  traced, 
should,  on  conviction  of  the  parties,  receive  a  reward  of  20/. ;''  and  it 
was  held  that  the  only  person  entitled  to  the  reward  was  he  who  Jirst 
gave  information  by  which  the  notes  were  traced  to  the  robbers,  so  as  to 
ensure  their  conviction.  Here,  the  question  is  whether  the  plaintiff  could 
be  said  to  have  been  the  Jirst  discoverer  of  the  offender,  when  the  infor- 
mation which  led  to  the  conviction  of  the  party  was  his  own  voluntary 
statement. 

TiNDAL,  C.  J.  I  am  of  opinion  that  my  brother  Platt's  direction  was 
perfectly  right.  The  words  of  the  placard  ofiering  the  reward  are  large 
and  general  enough  to  comprehend  every  mode  by  which  information 
could  be  conveyed  that  might  have  the  effect  of  discovering  and  convict- 
*4401  ^^^  ^^  g^^^^y  person.  And  *perhaps  the  confession  of  the  party 
himself  is  the  most  satisfactory  information  that  could  be  obtained, 
seeing  that  it  is  the  least  likely  to  be  mistaken.  I  cannot  help  observing 
that  people  are  very  ready  to  offer  rewards  for  the  discoveiy  of  offenders 
whilst  smarting  under  the  loss  or  injury  they  have  sustained,  but  are  slow 
indeed  to  pay  them  when  the  claimants  present  themselves. 

The  rest  of  the  court  concurrbg.  Rule  refused.(a) 

(o)  See  mUiamtw.  Conpordifu,  4  B.  6c  AJL  621, 1  N.  AM.  418;  IhOUm  r.  Pooltf  %  hn. 
210,  811 :  Week  ▼.  TiboU,  I  RqlL  Abr.  fo.  6,  pL  31,  and  1  Yin.  Abr.  261,  833. 


COOMBER  V.  HOWARD.    JfyrU  19. 

By  a  memoranduiii  in  writing,  A.  agreed  to  let  to  B.  a  home  «  at  a  yearly  rent  of  502^"  with 
a  proviso  that  A.  should,  « in  consideration  of  the  yearly  rent  as  aforesaid  being  duly  paid," 
give  B.  quiet  possession  of  the  said  house:  and  B.  agreed  "to  pay  the  aforuMnnt  of  50t, 
and  all  taxes/'  dec.  The  memorandum  then  concluded  thus — <«  likewise  the  stable  and  loll 
over,  now  ocenpied  by  H.,  at  a  further  rent  oi  25/.  per  annum, — ^to  be  paid  on  the  usual 
quarter  days  i^—Held,  by  Ooltman,  CresBwell,  and  Erle«  Js.,  abMente  Tmdal,  C.  J.,  that  Uie 
reservation  of  quarterly  payments  applied  only  to  the  26/.  rent,  and  not  to  the  60/, 

Trespass,  for  breaking  and  entering  a  dwelling-house  and  office  of' the 
plaintiff,  situate,  &c.,  creating  a  disturbance  therein,  and  seizing  his 
goods,  amongst  others,  a  crane  and  its  appurtenances,  which  had  been 
fixed  on  part  of  the  premises. 

Pleas,  as  to  all  except  the  crane,  &c.,  not  guilty  by  statute ;  and  pay- 
ment into  court  of  35/.  in  respect  of  the  seizure  of  the  crane.  Replica- 
tion, damages  ultrd. 

The  cause  was  tried  before  Lord  Dekman,  C.  J.,  at  the  last  assizes  for 
the  county  of  Surrey.  It  appeared  that  the  plaintiff  was  tenant  to  the 
defendant  of  the  premises  upon  which  the  alleged  trespass  was  committed, 
under  the  following  memorandum : — 
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*<<  Memorandum  of  agreement  made  and  entered  into  this  5th  r^AAt 
day  of  January,  1844,  between  Mrs.  H.  M.  C.  Howard,  of,  &c., 
of  the  one  part,  and  John  Coomber,  of,  &c.,  of  the  other  part:  The  said 
Mrs.  H.  M.  X3.  Howard  agrees  to  let  to  the  said  John  Coomber  the  house 
and  premises  below,  lately  occupied  and  used  as  a  booking-office  by  Mr. 
Gander,  situate  in  the  White  Hart  Inn  middle  yard,  in  the  parish  of  St. 
Saviour's,  in  the  borough  of  Southwark,  at  a  yearly  rental  of  50/.,  for  the 
term  of  three  years  commencing  from  Christmas  last,  and,  at  the  expira- 
tion of  that  term,  for  a  further  period  of  seven,  fourteen,  or  twenty-one 
years,  at  the  option  of  the  said  John  CJoomber :  and  the  said  Mrs.  H.  M. 
C.  Howard,  in  consideration  of  the  yearly  rerU  as  aforesaid  being  duly 
paid,  further  agrees  to  give  the  said  John  Coomber  quiet  possession  of 
the  said  house :  and  the  said  John  Coomber  agrees  with  the  said  Mrs.  H. 
M.  C.  Howaird  to  pay  the  aforesaid  rent  of  50/.  for  the  term  of  three  years 
from  Christmas  last,  and  to  pay  all  taxes,  parliamentary  and  parochial, 
and  keep  the  house  in  tenantable  repair;  likewise  the  stable  and  loil  over, 
now  occupied  by  Honey,  the  late  ostler,  at  a  further  rental  of  25/.  per 
annum — to  be  paid  on  the  usual  quarter  days." 

The  action  vras  brought  to  recover  damages  by  reason  of  a  distress 
made  by  the  defendant  on  the  27th  of  June,  1844,  for  a  half  year's  rent 
alleged  to  be  due  in  respect  of  the  whole  premises.  It  appeared  that  the 
plaintiff  had  been  let  into  possession,  under  the  above  agreement,  of  the 
booking-office,  stable,  and  loA,  but  that  one  Dann,  who  had  previously 
occupied  the  rooms  over  the  booking-office,  under  Gander,  the  former 
tenant,  refusing  to  quit,  the  plaintiff  had  never  had  possession  of  those 
rooms.  Evidence  was  also  given  on  the  part  of  the  plaintiff,  of  injury 
and  loss  of  business  occasioned  by  the  seizure  and  removal  of  the  crane. 

♦It  was  contended  on  behalf  of  the  plaintiff— first,  that  the  de-  r»44o 
fendant  was  not  entitled  to  any  rent  at  all,  inasmuch  as  he  had  *- 
not  been  put  in  possession  of  the  entire  premises — secondly,  that  the 
rent  reserved  by  the  agreement  in  respect  of  the  «  house  and  premises," 
viz.,  the  booking-office  and  rooms  over,  mentioned  in  the  earlier  part  of 
the  agreement,  being  by  the  express  terms  of  the  contract  payable  yearly^ 
the  distress  was  premature  and  unauthorized. 

For  the  defendant  it  was  insisted,  that,  by  the  true  construction  of  the 
whole  agreement,  the  rent  for  the  booking-office  and  rooms  over,  as  well 
as  that  for  the  stable  and  loft,  was  payable  quarterly. 

His  lordship  told  the  jury,  that,  under  the  circumstances,  the  defend- 
ant had  no  right  to  distrain  for  the  entire  rent ;  and  he  left  it  to  them  to 
say  whether  or  not  the  35/.  paid  into  court  was  a  sufficient  compensation 
for  the  injury  the  plaintiff  had  sustained. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  65/.  in  addition 
to  the  sum  paid  into  court. 

Channelly  Seijt.,  now  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion.   He  submitted,  that,  although,  if  Dann  had  rightfully  kept  the 
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plaintiff  out  of  possession  of  the  rooms  over  the  booking-office,  it  might 
be  difficult  to  say  that  the  defendant  was  justified  in  distraining  for  the 
whole  rent,  still  the  jury  were  improperly  directed  as  to  the  legal  effect 
of  the  agreement,  which  he  insisted  made  the  entire  rent  of  75/.  payable 
quarterly, 

CoLTMAN,  J.(a)  I  am  of  opinion  that  the  direction  of  Lord  Denman 
was  correct.  The  first  part  of  the  agreement  clearly  and  unequivocally 
*4431  stipulates  for  a  ^yearly  rent  of  50/.(6)  for  the  «  house  and  pre- 
mises, below  lately  occupied  and  used  as  a  booking-office."  The 
rest  of  the  premises  are  then  let  by  a  separate  description,  and  at  a  separate 
rent  of  25/.,  which  is  distinctly  reserved  to  be  paid  quarterly.  1  see  no 
reason  why  the  parties  might  not  by  one  agreement  let  two  different  sets 
of  premises  in  this  way,  at  separate  rents  payable  at  different  periods.  I 
think  the  first  part  of  the  agreement  clearly  makes  the  50/.  rent  payable 
yearly^  and  that  the  25/.  rent  only  is  payable  quarterly, 

Cresswell,  J.  I  am  of  the  same  opinion.  By  the  agreement  the  de- 
fendant contracts  to  let  to  the  plaintiff  « the  house  and  premises  below, 
lately  occupied  and  used  as  a  booking-office  by  Mr.  Gander,  situate,  &c., 
at  a  yearly  rental  of  50/. ;"  and  then  it  goes  on  to  provide  that  she  shall, 
"in  consideration  of  the  yearly  rent  as  aforesaid  being  duly  paid,"  give 
the  plaintiff  quiet  possession  of  the  said  house :  and  the  plaintiff  agrees 
with  the  defendant  "  to  pay  the  aforesaid  rent  of  50/."  Then  comes  the 
clause  as  to  the  stable  and  lofl — "  likewise  the  stable  and  loft  over,  now 
occupied  by  Honey,  the  late  ostler,  at  ?l  further  rental  of  25/.  per  annum, 
to  be  paid  on  the  usual  quarter  days."  Here,  it  is  to  be  observed,  the 
phrase  is  changed,  <«  further  rental"  being  substituted  for  the  expressions 
in  the  earlijcr  part  of  the  agreement,  ^^yearly  rental^"  and  «  yearly  rent." 
I  think  the  plaintiff  by  this  memorandum  clearly  undertook  to  pay  the  one 
rent  yearly,  and  the  other  quarterly,  and  not  otherwise. 

Erle,  J.  A  yearly  rent  is  paySible  only  once  in  a  year^  unless  the  re- 
servation be  qualified  by  subsequent  words  making  it  payable  at  shorter 
intervals.  Rule  refused. 

(a)  Tindali  C.  J.,  was  attending  the  argument  of  the  crown  jewels*  case. 
(A)  Not  payabU  yearly,  «zcept  in  the  absence  of  an  express  reservation. 


•444]  •MANTON  and  Others  v,  BALES.    JprU  21. 

Case  of  an  injury  to  the  plaintiffs^  reputation,  by  the  sale  by  the  defendant  of  gun-locks  of  as 
inferior  fabric,  with  the  name  of  the  plaintiff  stamped  thereon.  The  jury  having  returned  a 
verdict  for  the  defendant,  upon  an  issue  on  damages,  ttltra  61.  paid  into  court,  on  the  ground 
that  the  sum  paid  into  court  covered  the  pecuniary  damage  actually  sustained  by  the  plaintilky 
the  court,  on  an  application  for  a  new  trial,  declined  to  interfere. 

Case,  by  gun-smiths  of  celebrity  against  the  defendant,  for  firaudulently 
marking  and  selling  gun-locks  with  figures,  letters,  &c.  resembling  die 
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figures,  letters,  &c.  of  the  plaintifls,  whereby  the  plaintiffs  were  deprived 
of  certain  profits,  and  injured  in  their  reputation  as  gun-makers. 

The  defendant  pleaded,  first,  except  as  to  four  gun-locks,  not  guilty ; 
secondly,  except  as  before  excepted,  that  the  plaintiffs  did  not  make  and 
sell  guns,  &c.,  as  in  the  declaration  mentioned ;  thirdly,  payment  into 
court  of  51. 

The  plaintiffs  joined  issue  upon  the  first  and  second  pleas,  and  to  the 
third  replied  damages  ultra. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittbgs  at  Westminster  after 
the  last  term,  it  was  proved  that  Ibe  defendant  had  made  four  gun-locks 
upon  which  the  name  of  the  plaintifls  appeared  as  the  makers :  but  the 
sale  of  one  pair  only  was  proved.  It  appeared  that  the  profit  upon  the 
sale  of  gun-locks  varied  firom  3/.  to  6/.  per  pair. 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  T.  WUdCj  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that 
the  jury  had  adopted  an  improper  mode  of  estimating  the  injury  of  which 
the  plaintiffs  complained,  which  was,  not  simply  that  they  bad  been  de- 
prived of  the  profit  upon  the  sale  of  so  many  locks  as  they  could  show  the 
defendant  to  have  sold  with  their  names  stamped  on  them,  but  that  their 
reputation  was  seriously  affected  by  the  sale  of  a  spurious  and  inferior 
article  with  a  false  representation  that  it  was  of  their  manufacture. 

TiNDAL,  C.  J.  This  case  appears  to  me  to  fall  within  the  rmAAP. 
principle  of  those  in  which  the  courts  have  invariably  refused  to  ** 
disturb  verdicts  on  the  ground  of  the  inadequacy  of  the  damages.  Here 
the  jury  have  virtually  estimated  the  injury  of  which  the  plaintiff*  com- 
plains at  5^.,  which,  according  to  the  welUknown  nile,  precludes  our 
interference  with  the  verdict  as  being  against  evidence :  and  this  is  but 
the  same  motion  in  a  different  shape.  I  admit  the  importance  to  a 
manufacturer  that  he  should  be  protected  against  a  fraud  of  this  de- 
scription ;  but,  regard  being  had  to  the  rules  by  which  we  are  governed 
in  these  cases,  I  think  we  cannot  accede  to  the  present  application. 

The  rest  of  the  court  concurred.  Rule  refused.(a) 

(a)  See  €Hbb§  ▼.  TtmnaUy,  poet 


MOORE  ».  DARLEY.    JprU  21. 

It  is  no  eicase  for  not  applying  within  the  proper  time  to  iet  aside  an  awaid,  that  the  party 
had  heen  prevented  from  obtaining  a  knowledge  of  its  contents  hy  the  arbitrator's  improperly 
demanding  an  extortionate  sum  for  his  fees. 

This  cause  and  all  matters  in  difference  between  the  parties  were  re- 
ferred to  lay  arbitrators,  who  made  their  award  before  Hilary  term  last, 
and  gave  notice  to  the  parties  that  it  was  ready  to  be  delivered  to  them, 
or  either  of  them,  on  payment  of  154/.  for  their  expenses.     The  plaintifif, 
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conceiving  this  to  be  a  grossly  extortionate  demand,  declined  to  take  up 
the  award.  The  defendant,  however,  took  it  up,  and  gave  the  plaintiff 
notice  of  its  contents  on  the  last  day  of  Hilary  term.  By  the  award,  the 
plaintiff  was  ordered  to  pay  to  the  defendant  44/. 

Sir  T.  WUde^  Seijt.,  was  now  instructed  to  move,  on  the  part  of  the 
♦4461  P^^^t^ffj  *^  s^^  aside  the  award.  He  *relied  upon  the  above  facts 
as  an  excuse  for  the  lateness  of  the  application  ;  citing  Reynolds 
V.  A$kewy  5  Dowl.  P.  C.  682,  for  the  purpose  of  showing,  that,  in  a  case 
not  within  the  statute  9  &  10  W.  3,  c.  15,  the  court  will  relax  the 
severity  of  the  rule,  provided  the  circumstances  will  warrant  it,  though 
in  general  they  will  adopt  that  rule  as  a  guide  to  their  discretion.  [Tm- 
DAL,  C.  J.  In  PoUer  v.  Mwman,  2  C,  M.  &  R.  742,  Tyrwh.  &  Gr.  29, 
4  Dowl.  P.  C.  504,  these  cases  are  all  put  upon  the  same  footing.]  It 
would  be  a  grievous  hardship  on  the  plaintiff  .to  be  deprived  of  an  oppor- 
tunity of  moving  to  set  aside  the  award,  by  the  misconduct  of  the  arbi- 
trators in  withholding  it  until  payment  of  so  exorbitant  a  charge.  [Tin- 
DAL,  C.  J.  In  M^AHhur  v.  Campbell,  2  Nev.  &  M.  444, 5  B.  &  Ad.  518, 
the  court  of  King's  Bench  held  a  similar  excuse  insufficient.  And  we 
came  to  the  same  determination  in  the  subsequent  case  of  Musselhrook  v. 
DunAAi,  9  Bingh.  605,  2  M.  &  Scott,  740,  1  Dowl.  P.  C.  722.  There,  a 
cause  was  referred  at  the  assizes  (without  a  verdict  being  taken)  to  a  lay- 
man. The  arbitrator  on  the  19th  of  May  gave  notice  to  the  parties  that 
his  award  was  ready  to  be  delivered  to  them,  on  payment  of  certain  fees, 
which  were  deemed  exorbitant.  In  Trinity  term  following,  the  court 
made  a  rule  absolute  for  referring  the  arbitrator's  charge  to  the  prothono- 
tary  for  taxation.  The  prothonotary,  after  the  expiration  of  the  term, 
proceeded  with  the  taxation,  and  reduced  the  fees.  The  defendant  on 
the  24th  of  November  paid  those  fees,  and  obtained  the  award.  On  the  26th, 
the  last  day  of  Michaelmas  term,  the  plaintiff  moved  to  set  aside  the  award. 
And  it  was  held  that  the  application  wastoo  late.  Cresswell,  J.  The  plain- 
tiff might  have  applied  to  the  court  in  Hilary  term  to  refer  the  arbitrators' 
charge  to  the  master  for  taxation,  as  appears  to  have  been  done  in  the 
*4471  c^^  I^^  cited.]  *The  case  is  one  of  great  hardship  on  the  plain- 
^  tiff,  whose  conduct  throughout  has  been  perfectly  bond  fde. 
[Cresswell,  J.  The  defendant  might  with  equal  bond  Jides  have  de- 
clined to  take  up  the  award  until  after  the  expiration  of  the  time  for 
moving  to  set  it  aside.  The  plaintiff  is  seeking  to  take  advantage  of  a 
payment  made  by  the  defendant,  which  he  did  not  choose  to  make  himself.r] 

TiNDAL,  C.  J.  The  cases  are  so  very  strong  against  the  application, 
that  I  think  it  would  be  a  useless  waste  of  expense  to  grant  a  rule. 

The  rest  of  the  court  concurring, 

Sir  T.  Wilde  took  no  rule.(a) 

(a)  See  DaueU  t.  Ginjgdl,  8  Mann,  ic  Or.  870,  3  Scott,  N.  R.  179,  where  it  wm  held  that 
tile  court  hoe  no  general  juiiediction  over  arbitrttora  aa  to  the  amonnt  of  leea  oharged  by  thea\ 
whether  the  reference  be  under  a  rule  of  court  or  not. 
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In  the  Matter  of  the  Wife  of  GEORGE  APPERTON.    JlprU  22. 

ThecoQit  allowed  a  oommianoii  for  taking  the  acknowledgmfnt  of  a  deed  by  a  married  woman 
al  Sydney,  in  New  South  Wales,  to  go  out  with  a  blank  for  her  ChiiBtian  i 


Talfourd,  Serjt.,  moved  that  a  commission  might  be  permitted  to  go 
to  commis3ioDers  for  the  purpose  of  taking  the  acknowledgment  of  a  deed 
by  a  married  woman  at  Sydney,  New  South  Wales,  a  blank  being  left 
therein  for  her  Christian  name,  which,  the  marriage  haying  taken  place 
at  Sydney,  was  not  known  to  any  person  here.  The  difficulty  arose  from 
the  eighty-third  section  of  the  3  &  4  W.  4,  c.  74,  which  authorizes  this 
court,  or  any  judge  thereof,  <<  to  issue  a  commission  specially  appointing 
any  persons  therein  named  to  be  commissioners  to  take  the  acknowledg- 
ment of  any  ^married  woman,  to  he  therein  namedj  of  any  such  f^a^ 
deed  as  aforesaid."  [Tindal,  C.  J.  The  case  is  not  free  from  >- 
difficulty,  inasmuch  as  the  name  of  baptism  is  the  only  indelible  name  of 
the  party.]  The  lady  will,  of  course,  make  the  conveyance  by  her  pro- 
per name ;  the  blank  will  appear  only  in  the  commission. 

Per  curiam.  Upon  consideration,  we  think  it  not  unreasonable  that 
the  commission  should  go  in  blank,  as  prayed.  Care  most,  however,  be 
taken  that  the  party  is  identified  by  proper  affidavits  when  the  commLsh 
flion  is  returned.  Fiat. 


DOE  dem.  STEVENSON  v.  GLOVER.    ^prU  23. 

A*  devised  hia  eo|yyhold  and  real  eetatea  to  B.  his  heira  and  assignfl;  bat,  in  «case  B.  shall 
depart  this  tile  without  leaving  any  issues  of  his  body  lawfully  begotten  then  living,  or  being 
no  such  issue  and  B.  shall  not  have  dupoBed  and  parted  uiith  his  interest  of,  in,  and  to  the  said 
copyhold  estate,"  then  he  devised  the  same  unto  and  to  the  use  of  C,  her  heirs  and  assigns : 
-^HeUt,  that  the  limitation  over  to  C  was  valid,  and  took  effect  on  Uie  death  of  B.  without 
issue,  and  without  having  parted  with  his  interest  by  surrender  or  by  deed  in  his  lifetime, 
and  that  a  testoffientary  diaposition  by  A.  was  inoperative. 

This  was  an  action  of  ejectment,  brought  to  recover  a  close,  with  the 
appurtenances,  which,  before  and  at  the  several  times  hereinafter  men- 
tioned, and  also  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, had  been  and  was  within  and  parcel  of  the  manor  of  Woodborough, 
in  the  county  of  Nottingham,  and  a  customary  tenement  thereof;  and  in 
which  manor  customary  tenements  had  been,  for  all  the  time  aforesaid, 
devisable  by  last  will  and  testament,  and  descendible  from  ancestor  to 
heir. 

Mordecai  Glover,  the  fether,  before  and  at  the  time  of  making  his  last 
will  and  'testament  hereinafter  mentioned,  and  from  thence  until  and  at 
the  time  of  his  *death,  was  seised  of  and  in  the  said  close,  with    r^AAo 
the  appurtenances,  of  his  customary  estate,  and  which  was  de- 
scendible and  devisable  as  aforesaid ;   and  the  said  Mordecai  Glover, 
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being  so  seised  as  aforesaid,  after  having  duly  surrendered  the  said  close, 
with  the  appurtenances,  to  the  use  of  his  will,  did,  on  the  8th  of  May, 
1802,  duly  make  and  publish  his  last  will  and  testament  in  writing,  duly 
executed  and  attested  as  by  law  required  to  pass  real  estates,  and  did 
thereby,  amongst  other  things,  give  aifid  devise  the  said  close,  with  the 
appurtenances,  amongst  other  premises,  as  follows,  and  by  the  following 
description,  that  is  to  say,  <«  I  give  and  devise  unto  my  dear  wife,  Anna 
Glover,  all  those  my  customary  or  copyhold  messuages,  cottages,  lands, 
tenements,  hereditaments,  and  real  estates,  whatsoever,  situate  and  being 
in  the  parish  of  Woodborough  aforesaid,  (meaning  the  parish  of  Wood- 
borough  in  the  county  of  Nottingham,  and  meaning,  amongst  other  pre- 
mises, the  said  close  with  the  appurtenances,)  or  elsewhere  in  the  United 
Kingdom  of  Great  Britain  and  Ireland :  to  hold  the  same  unto  my  said 
wife,  Anna  Glover,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life ;  and,  from  and  immediately  after  her  decease,  then  I  give  and  de- 
vise all  and  singular  my  aforesaid  messuages,  lands,  tenements,  heredi- 
taments, and  real  estates  whatsoever,  unto  my  son,  Mordecai  Glover,  and 
his  heirs  and  assigns  for  ever:  to  hold  to  him  and  to  his  heirs  and  assigns 
for  ever ;  but,  in  case  my  said  son,  Mordecai  Glover,  shall  happen  to 
depart  this  life  without  leaving  any  issue  of  his  body  lawfully  begotten 
then  living,  ot  being  no  such  issue,  and  he  my  said  son  shall  not  have 
disposed  and  parted  with  his  interest  of,  in,  and  to  the  aforesaid  copyhold 
estate  and  premises,  then  and  in  such  case,  I  give  and  devise  the  same 
customary  or  copyhold  messuages,  cottages,  lands,  tenements,  heredita- 
*4501  '"^^^^y  ^^^  ^^^  estates  unto,  and  to  the  use  of,  my  illegitimate 
■■  *daughter  Ann  Stevenson,  the  wife  of  John  Stevenson,  of  Epper- 
stone,  in  the  said  county  of  Nottingham,  farmer,  late  Ann  Bradley,  (the 
daughter  of  Anna  Bradley,)  and  *  of  her  heirs  and  assigns  for  ever." 

The  said  Mordecai  Glover^  the  father,  shortly  after  making  his  said 
will,  died  without  revoking  or  altering  his  said  will,  leavbg  his  said  son^ 
Mordecai  Glover,  and  the  said  Ann  Stevenson,  him  surviving ;  which 
said  Anna  Glover,  upon  his  death,  became  entitled  to,  and  entered  upon, 
the  said  close,  with  the  appurtenances,  by  virtue  of,  and  according  to, 
the  said  devise  thereof  to  her,  and  continued  possessed  of,  and  held  and 
enjoyed,  the  same  by  virtue  of  the  same  devise  until  her  death,  which  took 
place  in  the  year  1824. 

Upon  the  death  of  the  said  Anna  Glover,  and  in  or  about  the  year  last 
aforesaid,  the  said  Mordecai  Glover,  to  whom  the  said  close  was  devised 
as  aforesaid, — and  who  is  hereinafter  described  and  referred  to  as  and 
by  the  description  of  Mordecai  Glover  the  son — became  entitled  to,  and 
did  enter  Qpon,  the  said  close,  with  the  appurtenances,  and  afterwards, 
on  the  5th  day  of  April,  1825,  was  duly  admiited  tenant  of  the  ^id  close, 
with  the  appurtenances,  according  to  the  custom  of  the  said  manor,  and 
from  thence  until  and  at  the  time  of  his  death  was  tenant  of  the  said 
close,  with  the  appurtenances,  and  seised  thereof,  as  of  his  customary 
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estate :  and  such  admittance  of  the  said  Mordecai  GloTer  the  son  was 
in  the  words  following : — 

«  The  manor  of  Woodborrow,  to  wit. — The  view  of  frank-pledge  with 
the  customary  or  copyhold  court  and  court-baron  of  the  Rev.  £.  G. 
Marsh,  clerk,  prebendary  of  the  prebend  of  Woodborrow  aforesaid,  holden 
at  Woodborrow,  in  and  for  the  said  manor,  the  5th  day  of  April,  in  the 
sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  king, 
^defender  of  the  faith,  and  in  the  year  of  our  Lord,  1825,  before  r«45i 
G.  H.  Barrow,  Gent.,  one  of  the  stewards  of  the  manor  aforesaid. 
To  this  court  cometh  Mordecai  Glover,  of  Woodborrow,  in  the  county 
of  Nottingham,  farmer,  the  only  son  and  customary  heir,  and  also  devisee 
in  fee  in  remainder,  named  in  the  last  will  and  testament,  of  Mordecai 
Glover,  late  of  Woodborrow  aforesaid,  farmer,  deceased,  (here  in  court 
produced  and  allowed,  and  amongst  the  court-rolls  of  this  manor  en- 
rolled,) in  his  proper  person,  and  here  in  full  and  open  court,  doth  hum- 
bly pray  to  be  admitted  tenant  to  all  and  singular  the  customary  or  copy- 
hold messuages,  cottages,  closes,  lands,  tenements,  and  hereditaments 
whatsoever,  situate  and  being  in  the  parish  of  Woodborrow  aforesaid,  or 
elsewhere  within  the  said  manor,  which  were  given  and  devised  to  him 
the  said  Mordecai  Glover  the  son,  his  heirs  and  assigns  for  ever,  after  the 
decease  of  Anna,  the  widow  of  the  said  Mordecai  Glover,  both  deceased, 
in  and  by  the  said  will  of  the  said  Mordecai  Glover,  the  father,  deceased, 
or  which  descended  and  came,  or  ought  to  have  descended  and  come, 
to  him  the  said  Mordecai  Glover  the  son,  by  and  immediately  after  the 
death  of  his  said  father,  the  said  Mordecai  Glover,  deceased ;  together 
with  all  and  every  the  rights,  members,  and  appurtenances  thereto 
belonging.  And  hereupon  the  lord  of  the  manor  aforesaid,  by  the 
steward  aforesaid,  granted  seisin  of  the  same  premises  unto  the  said 
Mordecai  Glover  the  son,  by  the  rod,  according  to  the  custom  of  the  said 
manor :  to  have  and  to  hold  to  him  the  saul  Mordecai  Glover  the  son, 
his  heirs  and  assigns,  for  ever,  according  to  the  same  custom,  of  the  lord 
of  the  said  manor  and  his  successors,  by  the  rents,  customs,  and  services 
therefore  due  and  of  right  accustomed :  and  he  giveth  to  the  lord  for  a 
fine  for  such  his  estate  and  ingress  so  thereof  had,  25.  lid, ;  and  so  is 
admitted  tenant  in  the  form  aforesaid." 

*The  said  Mordecai  Glover  the  son,  after  he  had  been  ad-  r«452 
mitted  as  aforesaid,  and  while  he  was  seised  of  the  said  close, 
with  the  appurtenances,  as  aforesaid,  did,  on  the  16th  of  July,  1841, 
duly  make  and  publish  his  last  will  and  testament  in  writing,  duly  exe- 
cuted as  by  law  required  to  pass  real  estates;  and  did  ftereby  give 
and  devise  the  said  close,  with  the  appurtenances,  amongst  other  things, 
as  follows,  and  by  the  following  description,  that  is  to  say — «<  I  give  and 
devise  all  my  fi-eehold  and  copyhold  messuages,  lands,  hereditaments, 
and  premises  situate  at  Woodborrow  aforesaid,  (meaning,  amongst  other 
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premises,  the  said  close  ^th  the  appurtenances,)  and  all  other  my  real 
estate  whatsoever  and  wheresoever,  and  all  my  money,  goods,  chattels, 
and  personal  property,  unto  my  wife  Sarah,  her  heirs,  executors,  admi- 
nistrators, and  assigns,  for  ever,  she  paying  thereout  all  my  just  debts, 
funeral  and  testamentary  expenses.  And  I  appoint  my  said  wife  sole 
executrix  of  this  my  will." 

The  said  Mordecai  Glover  the  son,  after  making  his  said  will,  and 
whilst  he  was  seised  of  the  said  close,  with  the  appurtenances,  as  afore- 
said, died  on  the  28th  of  May,  1843,  without  revoking  or  altering  his 
said  will,  and  without  leaving  any  issue  of  his  body  lawfully  begotten 
then  living,  and  without  having  had  any  issue,  and,  except  by  making 
his  said  will,  and  the  operation  and  effect  (if  any)  thereof,  without  having 
disposed  of  and  parted  with  his  interest  of,  in,  and  to  the  said  close,  with 
the  appurtenances. 

The  said  Sarah  Glover  survived  her  said  husband,  the  said  Mordecai 
Glover  the  son,  and,  upon  his  death,  entered  upon  the  said  close,  with 
the  appurtenances ;  and  on  the  2d  of  August,  1843,  she  was,  by  the  Rev. 
E.  G.  Marsh,  clerk,  then  being  lord  of  the  said  manor,  by  R.  B.  Barrow, 
gent.,  his  steward  of  the  said  manor,  duly  admitted  tenant  of  the  said 
*4531  ^^^^y  ^^^^  ^^^  ^appurtenances,  and  continued  tenant  of  the  said 
close,  with  the  appurtenances,  from  the  time  when  she  was  so 
admitted  as  {foresaid  until  the  present  time.  [The  case  then  set  out  the 
admittance  of  Sarah  Glover  at  a  special  customary  or  copyhold  court 
holden  on  the  7th  of  August,  7  Vict.,  1843,  on  payment  of  a  fine  of  4^.] 

The  said  Ann  Stevenson  died  on  the  21st  of  February,  1831,  intestate, 
and  leaving  William  Stevenson,  the  lessor  of  the  plaintiff  in  this  cause, 
her  surviving ;  and  which  said  William  Stevenson  was  the  youngest  son, 
and  customary  heir  of  the  said  Ann  Stevenson,  according  to  the  custom 
of  the  said  manor. 

On  the  29th  of  August,  1843,  the  said  William  Stevenson  was,  by  the 
said  £.  G.  Marsh,  clerk,  then  being  lord  of  the  said  manor,  by  R.  B. 
Barrow,  gentleman,  his  steward  of  the  said  manor,  admitted  tenant  of  the 
said  close,  with  the  appurtenances.  [The  case  set  out  the  admittance  of 
William  Stevenson  at  a  special  customary  or  copyhold  court  holden  on 
the  29th  of  August,  7  Vict.,  1843,  on  payment  of  a  fine  of  Is.  lid.] 

It  has  been  agreed  between  the  parties  that  the  court  shall  be  at  liberty 
to  make  any  presumption,  and  presume  any  &ct  or  facts^  matter  or  mat- 
ters, in  the  same  manner  as  a  jury  mig^t  have  done  upon  a  trial. 

The  question  for  the  opinion  of  the  court  is — whether  the  said  William 
Stevenson,  the  lessor  of  the  plaintiff,  on  the  29th  of  August,  1843,  was 
entitled  to  ^he  said  close,  with  the  appurtenances.  If  the  court  are  of 
opinion  that  he  was  then  entitled  to  the  same,  the  judgment  is  to  be  en- 
tered for  John  Doe,  the  nominal  plaintiff,  against  the  said  Sarah  Glover, 
the  defendant,  by  default,  or  otherwise,  as  the  court  shall  direct ;  and  the 
said  William  Stevenson's  costs  of  and  relating  to  this  case  are  to  be  in« 
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daded  in,  and  taxed  as  part  of,  the  plaiatiff^s  costs.  But,  if  the  court 
are  of  a  contrary  opinion,  then  the  said  Sarah  Glover,  the  defendant,  is 
•to  be  at  liberty  to  sign,  and  enter  up,  a  judgment  of  non-pros,  t^af^ 
as  for  not  replying,  or  otherwise,  as  the  court  shall  direct,  and 
the  said  Sarah  Glover's  costs  of  and  relating  to  this  case  are  to  be  in- 
cluded and  taxed  as  part  of  her  costs. 

The  case  now  came  on  for  argument. 

Sir  T.  Wilde  J  Seijt.,  for  the  plaintiff.(a)  The  limitation  over  to  the 
testator's  illegitimate  daughter,  Ann  Stevenson,  was  a  good  limitation 
by  way  of  executory  devise,  and,  in  the  events  that  have  happened,  viz., 
the  death  of  Mordecai  Glover  the  son,  without  having  executed  any  con«» 
veyance  of  the  estate  in  his  lifetime,  such  limitation  took  effect ;  and, 
consequently,  the  lessor  of  the  plaintiff,  the  customary  heir  of  Ann  Ste« 
venson,  is  now  entitled  to  the  possession.  The  first  part  of  the  devise 
to  Mordecai  Glover  the  son  is  undoubtedly  sufficient  to  convey  to  him 
a  fee :  but  the  estate  so  given  is  qualified  and  restrained  by  the  subse* 
quent  limitation,  directing  that  the  property  shall  go  over  to  the  daughter 
in  the  event  of  the  son  not  disposing  or  parting  with  it  in  his  lifetime. 
The  power  thus  given  him,  he  clearly  did  not  exercise ;  for  he  died 
seised.  That  this  is  a  good  executory  devise,  is  clear  from  numerous 
authorities.  Thus,  in  Porter  v.  Bradley^  3  Tr.  143,  it  was  expressly  de- 
termined, that,  if  lands  be  devised  to  A.,  his  heirs  and  assigns  for  ever, 
and  if  he  die  leaving  no  issue  behind  fdm^  then  over,  the  limitation  over  is 
good  by  way  of  executory  devise.  Though  the  opinion  expressed  by 
Lord  Kenyon  in  that  case,  negativing  the  distinction  taken  by  Lord 
Macclesfield  in  Forth  v.  Chapmany  1  P.  Wms.  663,  as  *to  the  r«455 
meaning  of  the  words  <<  dying  without  issue,"  as  applied  to  real 
or  to  personal  estate,  has  since  been  considered  to  be  incorrect — per 
Lord  Eldon,  in  Crooke  v.  De  Vandes,  9  Ves.  197,(6) — still  the  authority 
of  the  case,  for  the  purpose  for  which  it  is  now  cited,  has  never  been  dis- 
puted. The  distinction  above  alluded  to  was  recognised  by  Lord  Lang- 
dale,  M.  R.,  in  the  recent  case  of  Byng  v.  Lord  Strafford^  5  Beavan, 
568,  where  his  lordship  observes :  « I  conceive,  that,  in  the  endeavour 
to  discover  the  intention,  it  is  necessary  to  look  at  all  the  dispositions  he 
has  made  by  his  will,  and  to  consider  the  effect  of  them,  and  that  the 
circumstance  of  his  giving  the  real  and  personal  estates  together,  and 
intending  them  to  go  together,  is  not  to  be  disregarded.  But  it  has  been 
established  that  the  words  of  a  will  must  be  construed  with  reference  to 
the  subject-matter,  and  that  the  same  words,  even  in  the  same  sentence, 
may  have  one  effect  in  their  application  to  real  estate,  and  another  effect 
in  their  application  to  personal  estate."    Assuming,  then,  that  the  gift 

(a)  The  point  marited  for  argnment  on  the  part  of  the  plaintiff  in  the  paper-booki,  waa,  that, 
under  the  beta  atated  in  the  caie,the  limitation  over  in  the  will  of  Mordecai  Glofert  the  father, 
to  Ann  Stevenaon,  took  eflect. 

(6)  And  aee  the  caaea  collected  in  Craiae'a  Digeet,  voL  vL  pp.  404»  <l  acg. 
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over  to  Ann  Stevenson  is  good,  what  is  the  nature  of  the  estate  which  the 
testator  gives  to  his  son  Mordecai  Glover  ?    After  expressly  giving  him  a 
fee,  the  testator  goes  on — «  but,  in  case  my  said  son  Mordecai  Glover 
shall  happen  to  depart  this  life  without  leaving  any  issue  of  his  body  law- 
fully begotten  then  living,  or  being  no  such  issue,  and  he  my  said  son 
shall  not  have  disposed  or  parted  with  his  interest  of,  in,  and  to  the  afore- 
said copyhold  estate  and  premises,"  then  to  Ann  Stevenson.     These 
words  evidently  point  to  some  act  to  be  done  by  the  son  in  his  lifetime, 
and  not  to  a  disposing  of  the  estate  by  his  will,  which  can  only  take 
effect  from  the  moment  of  his  death.     That  a  partial  restraint  on  the 
^  .^g,     alienation  of  tenant  in  fee  maybe  imposed,  is  clear ;  *Doe  d.  Gill 
^    V.  Pearson  J  6  East,  173;   Baker  v.  JVewtonj  2  Beavan,  112; 
2  Powell  on  Devises,  265,  266,  3d  edit.,  by  Jarman ;  1  Roper  on  Lega- 
cies, 659,  678,  3d  edit.,  where  the  distinction  is  taken  between  realty 
and  personalty.    The  effect  of  a  total  restraint  on  alienation  was  consi- 
dered in  Ware  v.  Canriy  10  B.  &  C.  433,  6  Mann.  &  R.  341 ;  but  the 
rule  which  governs  cases  of  that  description  can  have  no  application  here. 
Boss  V.  RosSy  1  Jac.  &  W.  154,(a)  was  the  case  of  a  pecuniary  legacy, 
and  the  decision  of  the  Master  of  the  Rolls,  Sir  Thomas  Plumer,  pro- 
ceeded on  the  ground  that  the  previous  words  of  the  bequest  had  so 
absolutely  given  the  money  to  the  legatee,  that  there  was  nothing  left  for 
the  condition  to  operate  upon.     In  Beachcroft  v.  Broome^  4  T.  R.  441, 
it  was  held,  that,  under  a  devise  to  A.  and  his  heirs,  but,  if  he  die  with- 
out settling  or  disposing  of  the  same,  or  without  issue,  then  over,  A.  may 
settle  the  estate  in  his  lifetime^  and  defeat  the  limitation  over.     A  power 
must  be  executed  in  the  precise  manner  directed :  {h)  if  a  deed  is  required, 
it  cannot  be  executed  by  will;  so,  a  power  to  be  executed  by  will,  can- 
not take  efiect  in  the  lifetime  of  the  donee  of  the  power:  Ellisonv.  Ellison^ 
6  Ves.  656 ;  Edwards  v.  Edwards^  3  Madd.  197,  1  Jacob,  335 ;  Doe  d. 
Thorley  v.  Thorley^  10  East,  438 ;  Paul  v.  Hewetson,  2  Myl.  &  K.  434 ; 
Sugdeh  on  Powers,  6th  edit.,  vol.  i.  pp.  268,  269.    In  construing  instru- 
ments of  this  sort,  the  court  will,  if  it  be  possible,  give  effect  to  every 
word  the  testator  has  used :  per  Lord  Ellenborough,  in  The  King  v. 
The  Marquis  of  Stafford^  7  East,  526,  and  also  in  Doe  d.  Thorhy  v.  Thorley^ 
•4571     ^^  ^^^*'  ^^*   Here,  effect  can  only  be  given  to  all  the  words  •the 
testator  has  used,  by  holding  that  the  limitation  over  must  take 
effect  by  reason  of  Mordecai  Glover,  the  son,  not  having  disposed  of,  or 
parted  with,  the  estate  in  his  lifetime.    Joint-tenants  may  sever  the 
tenancy  in  Aeir  respective  lifetimes,  but  not  by  will.(c)    An  estate  pur 
outer  vie  may  be  barred  by  deed,  but  not  by  will.     Campbell  v.  Sandys^ 
1  Sch.  &  Lef.  281 ;  DUhn  v.  Dilhny  1  Ball.  &  Bea.  77;  Powell  on  De- 
vises, 3d  edit.,  by  Jarman,  vol.  i.  p.  41. 


(a)  And  fee  3^  Mtormy  Gtntrnl  t.  Hall,  Ib«  156,  n. 
8ed  vide  Burdett  ▼.  SpiUlmry,  6  M.  &  G.  386. 
For  the  reaspn,  see  Lilt  §  287,  Co.  Litt  185  a,  185  b;  1  Tho.  Oa  Litt.  761. 
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Crosdeej  Seijt.,  c(mir(^.{a)  By  the  earlier  part  of  the  wiU,  a  fee^simple 
is  giren  to  Mordecai  Glover  the  ^on,  in  clear  and  express  terms :  and 
the  estate  so  given  to  him  is  not  qualified  or  cut  down  by  the  subsequent 
words.  The  distinction  suggest^  between  realty  and  personalty  is  not 
borne  out  by  the  authorities.-  Lord  Kcnyon  expressly  repudiates  it  in 
Porter  v.  Bradley ^  3  T.  R.  143.  The  limitation  over  to  Ann  Stevenson 
was  cleiiily  repugnant  and  void.  In  Ware  v.  Carm,  10  B.  &  C.  433, 
5  Mann.  &  R.  341,  the  testator  devised  lands  to  A,  B.  and  his  heirs  for 
ever;  but,  if  A.  B.  died  without  heirs,  then  to  C.  D.  (who  was  a  stranger 
in  blood  to  A.  B.)  and  his  heirs;  or,  in  case  A.  B.  offered  to  mortgage 
or  suffer  a  fine  or  recovery  upon  the- whole  or  any  part  hereof,  then  to 
go  to  G.  D. :  and  it  was  held  that  A.  B.  took  an  estate  *in  fee,  ■-♦450 
with  an  executory  devise  over,  to  take  effect  on  conditions  which 
were  void  In  law,  and  that  a  purchaser  in  fee  firom  A.  B.  would,  have  a 
good  title  against  all  persons  claiming  under  the  said  will.  In  Jarman 
on  Wills,  vol.  i.  p,  809,  it  is  said:  « Conditions  that  are  repugnant  to 
the  estate  to  which  they  are  annexed,  are  absolutely  void.  Thus,  if  a 
testator,  after  giving  an  estate  in  fee,  proceeds  to  qualify  the  devise  by  a 
proviso  or  condition  which  is  of  such  nature  as  to  be  incompatible  with 
the  absolute  dominion  and  ownership,  the  condition  is  nugatory,  and  the 
estate  is  absolute."  (Tikdal,  C.  J.  The  author  is  th^re  showing  the 
distinction  between  conditions,  strictly  so  called,  and  limitations.  The 
lindtaiion  over  here  is  clearly  good.]  If  such  be  the  opinion  of  the 
court,  it  is  still  subinitted  that  the  condition  has  been  well  performed  by 
a  disposition  of  the  estate  by  Mordecai  Glover,  the  son,  by  his  will.  The 
intention  of  the  testator  evidently  was,  that  the  son  should  have  full  and 
absolute  dominion  over  the  estate*.  V  the  word  used  had  been  <<  dis- 
posed" only,  it  clearly  would  have  comprehended  a  dispositioi^by  will ; 
and  this  construction  is  in  no  degree  weakened  by  the  addition  of  the 
words  <<  parted  with,"  which,  though  not  so  applicable  to  a  testamentary 
di^osition,  when  taken  in  coigunction  with  die  odier  word,  sufficiently 
shows  that  such  a  mode  of  partinj;^  with  the  property  was  within  the  tes- 
tator's contemplation. 

Sir  T.  WiUkj  in  reply,  was  stopped  by  the  court. 

TiNOAL,  C.  J.  This  case  appears  to  me  not  to  fall  within  the  doctrine 
that  has  been  relied  on  by  my  brother  Gaselee  for  the  purpose  of  showing 
that  the  provision  in  the  will  of  Mordecai  Glover,  the  father,  upon  which 
the  claim  of  the  lessor  of  the  plaintiff  is  founded,  *is  in  the  nature  r«4itQ 
of  a  condition  that  is  repugnant  to,  and  incompatible  with,  the  *- 
prior  absolute  gift  to  Mordecai  Glover^  die  son.    Strictly  and  propeily  it 

(a)  Tke  point  muked  for  argainent  on  the  pait  of  tiie  defendant  was, « that  William  Ste* 
irenaon,  the  le«or  of  the  plaintiii;  on  or  before  the  39th  of  Angnst,  184S,  waa  not,  aa  the 
yonngMt  mm  and  coalomaTy  heir  of  his  mother,  Ann  Steyemon,  deoeaaed,  or  otherwiae^  entitled 
to  the  poawearion  of  the.doae  for  the  recovery  of  which  the  ejectment  waa  brought,  nndnr  or 
by  virtue  of  the  Inat  will  and  CeaCament  of  Mordecai  Glover,  deoeaaed,  made  and  pnbliahad  on 
the  6th  of  May,.  ISOS"— in  other  worda,  «that  the  plaintiff  ia  not  entitled  to  fMOver." 
VOL.  I.  37  2B 
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is  an  executory  devise,  cutting  down  the  interest  which  the  son  was  to 
take,  upon  the  happening  of  certain  events,  which  have-happened.  The. 
only  question,  therefore,  for  our  consideration  is,  what  was  the  intention 
of  the  testator.  Upon  that  point,  also,  the  case  appears  to  me  to  be  free 
from  doubt.  After  giving  to  his  wife  an  estate  for  life  in  all  his  eustom- 
ary  or  copyhold  and  real  estates,  the  testator  proceeds ;— <«and^from  and 
immediately  after  her  decease,  then  I  give  and  devise  all  and  singular 
my  aforesaid  messuages,  lands,  &c.,  unto  my  son  Mordecai  Glover,  and 
his  heirs  and  assigns  for  ever,  to  hold  to  him  and  his  heirs  and  assigns 
for  ever ;  but,  in  case  my  said  son  Mordecai  Glover  shall  happen  to  de- 
part this  life  without  leaving  any  issue  of  his  body  lawfully  begotten  then 
living,  or  being  no  such  issue,  and  he  my  said  6on  shall  not  have  disposed 
and  parted  with  his  interest  of,  in,  and  to  the  aforesaid  copyhold  estate 
and  premises,  then,  and  in  such  case,  I  give  And  devise  the  same  cus- 
tomary  or  copyhold  messuages,  &c.,  and  real  estate,  unto  and  to  the  use 
of  my  illegitimate  daughter  Ann  Stevenson,  and  of  her  heirs  and  assigns 
for  ever."  The  words  <*  parted  with^"  which  are  in  apposition  to,  seem 
to  me  to  be  explanatory  of,  the  prior  and  more  general  word  «*•  dispose," 
and  clearly  to  indicate  a  disposition  or  parting  with  the  estate  by  the 
devisee,  by  a  conveyance  th&t  was  to  have  its  complete  eflect  and  op»a- 
tion  in  Ms  lifetime.  If  «  parted  with"  had  been  the  sole  phrase  used,  it 
could  only  have  been  satisfied  by  a  conveyance  by  a  deed  executed  by 
the  party  in  his  lifetime :  and,  ^en  we  find  the  two  expressions  thus 
coupled  together,  I  think  we  cannot  give  a  more  extended  interpretation 
•4601  ^^  ^^  word  "disposed"  than  the  sentence  would  have  been  *sus- 
•*  ceptible  of  if  that  word  had  not  been  found  in  it.  But,  even  if  it 
had  rested  upon  the  word  « disposed,"  I  should  have  inclined  to  hold^ 
upon  the  principle  that  a  will  is  ambulatory,  and  speaks  only  from  the 
time  of  the  testator's  death,  that  a  devise  of  the  estate  in  question  was 
not  a  disposing  of  it  within  the  meaning  of  this  will.  The  fair  inference 
arising  from  the  whole  scope  of  the  will  tends  to  the  same  conclusion. 
The  testator,  in  the  first  place,  gives  the  estate  to  his  son  and  to  his  heirs, 
should  he  have  any ;  and  he  gives  him  lull  power  to  dispose  of  it  in  his 
lifetime.  But  he  goes  on  to  evince,  in  the  event  of  his  son  dying  and 
having  no  issue,  a  natural  desire  that  the  estate  should  go  to  his  illegiti* 
mate  daughter,  provided  his  son's  wants  should  not  have  made  it  neces- 
sary for  him  to  part  with  it  in  his  lifetime.  And  this  was  by  no  means 
an  unreasonable  mode  of  dealing  with  the  property.  For  these  reasons, 
I  am  of  opbion  that  the  plaintiff  is  entitled  to  judgment^ 

GoLTMAN,  J.  I  am  unable  to  perceive  any  objection  to  the  gift  over 
in  this  case,  as  an  executory  devise.  There  is  nothing  in  it  that  is  repug- 
nant to,  or  inconsistent  with,  the  prior  devise :  nor  does  it  operate  any 
restraint  on  alienation ;  on  the  contrary,  it  expressly  recognises  the  power 
of  the  son  to  alien  the  estate  during  his  lifetime.  Then  comes  the  ques- 
tion whether  or  not  the  son  has  disposed  and  parted  with  the  estate,  ac« 
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coidiBg  to  the  intention  of  the  testator.  Construing  &ose  words  gram- 
matically, they  clearly  point  to  an  act  to  be  done,  and  to  take  efiect,  in 
the  lifetime  of  the  son.  The  words  are — <<  in  case  my  said  son  shall  not 
have  disposed  and  parted  with  his  interest  of,  in,  and  to  the  aforesaid 
copyhold  estate  and  premises,  then  and  in  such  case,  I  give  and  devise 
the  same  customary  or  copyhold  messuages,  &c.,  and  real  estate,  unto, 
and  to  the  tise  of,  my  illegitimate  daughter  Ann  Stevenson,  and  of  her 
heirs  and  assigns  •for  ever."  To  what  period  do  these  words  rmAar 
a  disposed  and  parted  with"  apply  ?  Clearly,  to  the  time  of  the  *' 
son's  death  :{a)  and  at  that  time  he  had  not  done  any  thing  to  divest  the 
estate  out  of  him;  The  construction,  therefore,  upon  which  the  lessor 
of  the  plaintiff  relies,  is  evidently  the  true  one.  And  this  construction 
leads  to  no  incongruity  or  absurdity :  it  is  a  very  rational  and  proper 
mode  of  disposmg  of  the  estate.  If,  as  was  suggested  by  my  brother 
Cr£SSW£LL,  the  son,  having  no  children,  should  wish  to  dispose  of  the 
estate  in'  his  lifetime,  the  testator  leaves  him  at  full  liberty  to  do  so :  but, 
in  the  event  of  his  not  having  exercised  that  power,  and  dying  chiIdlesS| 
the  intention  of  the  testator  was,  that  his  own  illegitimate  daughter, — 
whom  he  was  under  a  moral  obligation  to  provide  for, — should  have  the 
estate,  and  not  that  the  son  ;5hould  have  power  to  dispose  of  it  by  will, 
in  the  manner  he  has  assumed  to  do, 

Chesswell,  J.  I  am  entirely  of  the  same  opinion.  It  has  hardly  been 
denied  that  the  disposition  in  &your  of  the  testator^s  illegitimate  daugh- 
ter was  a  good  executory  devise,  in  the  first  instance.  There  was  no 
condition  that  was  repugnant  to,  or  inconsistent  with,  the  prior  devise  to 
the  son.  The  son  mig^t  have  prevented  the  devise  over  from  taking 
effect,  by  disposing  of  the  property  in  his  lifetime.  But,  in  the  event 
of  his  not  exercising  that  power,  the  estate  is  given  over,  and  nothing 
remains  for  him  to  part  with  by  his  will. 

Ehle,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  intention  of  the  testator  evidently  was,  to  give  to  his  son 
absolute  dominion  over  the  estate,  provided  he  chose  to  exercise  that 
dominion  in  his  lifetime,  but  not  to  leave  to  him  the  selection  of  r*Aao 
•the  object  of  his  bounty  by  his  will.  Such  appears  to  me  to  ^  , 
have  been  the  intention  of  the  testator ;  and  I  think  ihe  words  he  has 
used  are  incompatible  with  any  other  construction.  The  restriction  im- 
posed upon  the  power  of  alienation  became  effectual  by  the  son  dying 
seised.(5)  For  these  reasons,  I  am  of  opinion  that  the  case  of  the  de- 
fendant, who  claims  under  the  son's  will,  fails« 

Judgment  for  the  plaintiff.(c) 

(a)  ThiM  appean  fiom  Um  tcme  used;  ihd  wordi  « ihall  not  ha^e**  being  equivalent  to  « diall 
not  already  have.'! 

(fr)  Qutfre,  whether  Moidecai  Glover,  the  ioti,  might  not  have  defeated  the  execatoty  deviie, 
fay  a  disposition  by  deed,  tubjeet  to  a  power  of  revocaJLion, 

(r)  The  device  to  Ann  Bradley  appears  to  be,  grammatically  at  least,  informal,  in  omitting 
the  ivords  «  unto  and  to  the  use'*  at  tbe  asterisk,  iuprdy  450.  Inxonsequence  of  this  omiasioa 
there  is,  perhaps,  in  strictness,  no  devise  of  the  £m  to  her  at  all. 
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WADE  r.  WOOD.    ^prUie. 

A  priBoner  in  cofltody  under  proeeM  of  contempt  of  this  court,  Is  liable  to  be  charged  in  ezecu* 
tton  upon  a  judgment  in  tliis  court  in  the  ordimiry  way. 

Chankell,  Serjt.,  moved  to  charge  the  defendant,  a  prisoner,  in  exe- 
cution. 

The  defendant,  in  person,  objected  that  he  could  not  properly  be 
charged  in  execution  in  this  suit,  inasmuch  as  he  had  never  been 
arrested  upon,  or  served  with,  any  civil  process,  but  was  in  custody  only 
under  a  commitment  by  this  court  for  a  contempt  of  court  in  not  answer- 
ing to  certain  interrogatories  that  had  been  exhibited  against  him  in  a 
cause  of  Roden  v.  Woody  and  also  under  a  re-commitment  by  the  court 
of  Chancery  for  a. contempt  of  that  court.  [Oresswell,  J.  llie  original 
commitment  by  this  court  is  not  superseded  by  the  re-commitment  by  the 
court  of  Chancery. 

*4631  *ChoffmeUy  Serjt.,  submitted  that,  although  in  custody  for  a 
''  contempt,  the  defendant  was  liable  to  be  brought  up  to  be 
charged  in  execution,  in  the  same  manner  as  if  he  had  been  in  custody 
under  the  ordinary  process  of  the  court.  [Byles^  Serjt.,  amicus  curuty 
referred  to  the  case  of  Gibb  v.  Kingy  ante,  p.  1.] 

TiNDAL,  C.  J.  I  am  unable  to  see  any  reasonable  ground  of  objection 
to  charging  the  defendant  in  execution  in  this  case.  It  is  true  that  this 
court  cannot,  by  its  ordinary  process,  thus  deal  with  a  prisoner  in  crindnal 
custody,  inasmuch  as  that  would  be  open  to  the  objections  pointed  out 
in  the  case  to  which  my  brother  Byles  has  referred  us.  But  I  look  upon 
this  defendant  as  being  just  as  much  a  prisoner  in  the  custody  of  the 
jailor  of  this  court  as  if  the  Fleet  prison  w^re  still  existing  as  the  pecu- 
liar prison  of  the  court ;  for,  the  operation  of  the  statute  6  &  7  Vict.  c. 
20,  is,  to  make  the  Queen's  Prison  the  prison  of  all  the  courts,  in  the  same 
manner  as  the  Queen's  Bench  Prison  was  formerly  the  prison  of  the  courts 
of  Queen's  Bench  and  Exchequer,  and  the  Fleet  Prison,  that  of  the  court 
of  Chancery  and  of  this  court. 

The  defendant  in  the  present  case  being  in  custody  for  a  contempt  of 
this  court,  I  see  no  difficulty  in  the  plaintiff's  charging  the  defendant, 
and  our  committing  him,  in  execution  in  the  way  in  which  prisoners  in 
custody  under  the  process  of  the  court  are  ordinarily  charged  and  com- 
mitted. 

The  rest  of  the  court  concurring. 

The  prisoner  was  committed  in  execution* 


1  Makniko,  Granger,  &  Scott.  464 


•WILLIAMSON  V.  PAGE.    JlprU  16.  [*464 

An  order  for  a  joint  ooDmuMon  to  examine  witneiMe  in  Ireland,  beaidee  the  osaal  provinon 
for  the  delireiy  of  interrogatories  and  eroas-interrogatories  by  each  party  to  the  other,  em- 
powered the  oommiMionera  to  put,  or  caoae  to  be  put,  additional  queationa  when  it  should 
Qfftar  to  than  to  be  ncceaaary  and  pr<^per,  each  qaeationa  to  be  put  down  in  writing  and 
letumed  with  the  anawera,  together  with  the  interrogatoriea  and  anawera  under  the  commi** 
aion  >^Bdd,  that  thia  power  waa  not  well  ezerdaed  by  the  oommiasionera  allowing  the  agent 
for  one  of  the  partiaa  to  put  additional  qoeation^  subject  to  the  objection  raised  by  the  c^r 
pttrty. 

AssuMPSTTy  for  work  and  labour,  money  lent,  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant,  commission,  and  money  found  due 
upon  an  account  stated.  Plea,  except  as  to  15/.,  non  assumpsit,  and,  as 
to  that  sum,  payment  of  16/.  into  court,  and  no  damages  uUrd.  Repli- 
cation, damages  uUrit. 

The  cause  was  tried  before  CaEsswEU^,  J.,  at  the  last  summer  assizes, 
at  LiverpooL  The  plaintiff,  it  appeared,  was  a  ship-broker  at  Belfast,  in 
Lreland ;  the  defendant,  a  ship-owner,  residing  at  Scarborough,  in  York- 
shire. The  action  was  brought  to  recover  the  amount  of  certain  advances  . 
alleged  to  hare  been  made  by  the  plaintiff  to  the  captain  of  the  brig  Ad- 
venture, of  which  the  defendant  was  owner,  for  the  use  of  that  vessel 
whilst  at  Belfast,  in  November,  1843,  under  the  following  circumstances: 
— The  Adventure  arrived  at  Belfast  from  Gibraltar,  on  the  28th  of  Octo- 
ber, with  a  cargo  consigned  to  one  Simms.  In  November,  she  sailed 
from  Belfast  wi&  a  cargo  procured  by  the  plaintiff,  who  made  the  follow- 
ing advances  to  the  master  fbr  the  ship's  use,  viz.,  8/.  15s.  4d.  (or  ballast- 
ciiarges,  21.  lbs.  the  charge  for  stovring  the  vessel,  3/.  for  light-dues,  1/. 
13s.  for  seaman's  dues,  and  20/.  to  enable  the  captain  to  pay  for  meat 
and  groceries  supplied  to  the  vessel ;  making  together  like  sum  of  36/. 
35.  4d. 

In  order  to  show  that  these  advances  were  not  necessary,  evidence 
was  given  on  the  part  of  the  defendant,  of  the  receipt,  by  the  captain, 
of  moneys  amounting  to  82/.,  '^out  of  which  he  had  paid  35/.  19s.  fAa^ 
to  the  mate  and  crew  for  wages,  and  1/.  10s.  for  other  purposes, 
leaving  a  balance  of  44/.  lis.  in  his  hands  at  the  time  that  the  advances 
were  alleged  to  have  been  made  by  the  plaintiff.  A  witness  was  also 
called  to  prove  that  it  was  not  usual  for  brokers  at  Belfast,  unless  upon 
communication  with  the  owner,  to  make  advances  to  masters  of  vessels, 
except  for  the  purpose  of  defraying  port-charges  and  seamen's  wages. 

On  the  part  of  die  plaintiff,  it  was  insisted  that  the  master  was  the 
agent  of  the  owner  lor  the  purpose  of  charging  him  for  advances  of  the 
description  made  here:  and  the  following  passage  was  read  from  Abbott 
on  Shipping,  6th  edit.  p.  116 :  «  As  the  master  in  general  appears  to  all 
the  worid  as  the  agent  of  the  owners  in  matters  relating  to  the  usual  em- 
ployment of  the  ship,  so  does  he  also  in  matters  relating  to  the  means  of 
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employing  the  ship  the  business  of  fitting  out,  victualling,  and  manning 
the  ^ip,  being  left  wholly  to  his  management  in  places  where  the  owners 
do  not  reside  and  have  no  established  agent ;  and  frequently  also  even 
in  the  place  of  their  own  residence.  His  character  and  situation  furnish 
presumptive  evidence  of  authority  from  the  owners  to  act  for  them  in 
these  cases,  liable  indeed  to  be  rebutted  by  proof  that  they,  or  some  other 
person  for  them,  managed  the  concern  in  any  particular  instance,  and 
that  this  fact  was  actually  known  to  a  particular  creditor,  or  was  of  such 
general  notoriety  that  he  cannot  be  supposed  to  be,  because  he  ought  not 
to  have  been,  ignorant  of  it,  or  that  Uiey  were,  by  the  terms  of  the  con- 
tract, expressly  excluded.  In  order,  however,  to  constitute  a  demand 
against  the  owners,  it  is  necessary  that  the  supplies  furnished  by  the  mas- 
ter's order,  should  be  reasonably  fit  and  proper  for  the  oecasionj  or  that 
*4fifi1  i^^^^y  *sidvanced  to  him  for  the  purchase  of  them  should  at  the 
^    time  appear  to  be  toanting  for  that  purposed 

On  the  part  of  the  defendant  it  viras  contended,  that,  regard  being  had 
to  the  fact  of  the  master  being  already  possessed  of  sufficient  funds  be* 
longing  to  the  owner,  and  to  the  proximity  of  the  place  where  the  vessel 
^  was  to  the  place  of  the  owner's  residence,  and  the  facility  of  communi- 
cating with  him,  the  advances  in  question  were  unnecessary  and  unau- 
thorized. 

The  evidence  on  both  sides  principally  consisted  of  the  examinations 
o(  witnesses  at  Belfast  under  a  joint  commission  issued  under  a  judge's 
order,  by  consent,  directed  to  four  commissioners,  two  named  by  each 
party.  The  order  contained  the  following  special  provisions: — "That 
the  said  commissioners  may  put,  or  cause  to  be  put  additional  questions j 
when  if  shall  appear  to  them  tiie  said  commissioners  to  be  necessary  and 
proper,  such  questions  to  be  put  down  in  writing,  and  returned  with  the 
answers,  together  with  the  interrogatories  and  answers  under  the  said 
commission;  that  each  party  be  at  liberty  to  cross-examine  upon  inter- 
rogatories, and  that  each  party  shall  deliver  to  the  other  their  interroga- 
tories in  chief,  within  fourteen  days  from  the  date  hereof,  and  that  such 
cross-interrogatories  be  handed  to  the  attorney  or  agent  of  the  other  party 
within  ten  days  of  the  receipt  of  the  interrogatories  in  chief;  and  that  the 
answers  of  the  witness  or  witnesses  upon  such  interrogatories  and  cross- 
interrogatories  and  questions,  together  with  the  questions,  shall  be  put 
down  in  writing,  and  returned  with  the  said  interrogatories,  cross-inter- 
rogatories, questions,  and  answers,  as  hereinbefore  directed." 

When  the  parties  appeared  before  the  commissioners,  the  defendant, 
who  had  exhibited  six  interrogatories  to  one  of  the  witnesses  named 
M«Dowall,  abandoned  three  of  them,  and  desired  the  commissioners  to 
•4671  ^d'^i'^ister  the  remaining  three  only,  which  they  accordingly  did, 
^  •subject  to  an  objection  on  the  part  of  the  plaintiiT.  The  defend- 
ant also  declined  to  have  several  of  his  cross-interrogatories  put.  And 
at  his  agent's  request,  (subject  to  objection  on  the  plaintiff's  part,)  addi- 
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tional  questions,  suggested  by  him,  were  put  by  the  commissioners  y 
which  additional  questions,  together  with  the  answers  thereto,  were  put 
down  in  writing,  and  returned  with  the  commission,  accompanied  by  the 
following  statement  by  the  commissioners : — «<  The  attorney  attending 
before  as  on  the  part  of  the  defendant  relinquished  the  other  direct  inter- 
rogatories of  the  defendant  attached  to  the  commission  as  regards  the 
witness  under  examination,  and  proposed  to  proceed  with  his  examina- 
tion on  additional  questions  to  be  administered  under  the  commission. 
The  plaintiff  objects  to  the  defendant's  rig^t  to  adopt  this  course,  and 
insists  that  the  defendant  is  bound  to  examine  the  witness  to  all  the  de- 
fendant's direct  interrogatories  attached  to  the  commission,  and  also  that 
the  defendant  is  not,  under  the  circumstances,  entitled  now  to  proceed 
to  examine  the  witness  on  additional  questions  in  the  manner  proposed. 
Subject  to  these  objections  we  have  proceeded  with  the  examination  of 
the  said  witness  on  such  additional  questions." 

At  the  trial  the  defendant  proposed  to  read  the  answers  to  these  addi- 
tional questions ;  whereupon  it  was  objected,  on  the  part  of  the  plaintiff, 
that  the  order,  by  virtue  of  which  the  commission  issued,  though  it 
authorized  the  commissioners  themselves  to  put  additional  questions  for 
the  purpose  of  elucidating  the  answers  given  to  the  interrogatories  and 
cross-interrogatories,  did  pot  authorize  the  defendant  to  put  additional 
questions  which  the  plaintiff  had  had  no  previous  opportunity  of  seeing. 

The  learned  judge,  yielding  to  the  objection,  declined  to  allow  the 
answers  to  the  additional  questions  to  be  read  s  and  he  left  it  to  the  jury, 
generally,  to  say,  whether  *or  not  the  circumstances  were  such  rm ajoq 
as  reasonaUy  to  induce  them  to  conclude  that  the  advances  were  *- 
necessary  for  the  ship's  use,  and  that  the  captain  had  authority  to  incur 
the  responsibility  on  behalf  of  his  owner. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  25/. 

ChanneU,  Serjt,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the 
grounds  of  misdirection  and  the  improper  rejection  of  evidence.  The 
learned  judge  ought  to  have  left  it  to  die  jury  to  say  whether  or  not  the 
master  had  fimds  of  his  owner's  in  his  hands  at  the  time  of  the  alleged 
advances,  and  whether  or  not  conmiunication  might  have  been  conve- 
niently had  with  the  owner  before  the  advances  were  made ;  for,  though 
it  is  true  that  the  master,  whether  in  a  home,  or  in  a  foreign,  port,  has 
implied  authority  to  borrow^  money  for  the  necesj^ry  use  of  (he  ship, 
if  d^e  owner  be  absent,  and  no  communication  with  him  can  be  had 
without  great  prejudice  and  delay,  yet  the  doctrine  to  that  effect  laid 
down  in  Abbott  on  Shipping,  and  on  which  reliance  was  placed  at  the 
trial,  is  subject  to  the  qualification  engrafted  on  it  by  two  recent  cases, 
viz.  Skmehouse  y.  GerU,  2  Q.  B.  431,  and  Johns  r.  Simons^  2  Q.  B.  425. 
In  the  former  of  those  eases,  it  was  held  that  the  master  had  no  implied 
authority  to  pledge  the  owner's  credit  in  respect  of  necessary  supplies 
a&d  advances  for  the  use  of  the  yessel  during  several  weeks  while  she  lay 
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at  Newport,  Monmouthshire,  the  owner,  during  all  the  time,  being  resi- 
dent at  Plymouth,  and  nothing  appearing  to  have  prevented  a  communi- 
cation, if  desired,  between  the  master  and  owner.  And  in  the  latter, 
where  the  sliip  was  in  the  port  of  Swansea,  and  the  owner  at  Llanelly, 
only  eleven  miles  distant,  and  the  master,  being  in  Want  of  money  to 
clear  the  vessel,  and  having  been  unable  to  raise  it  (as  the  owner  had  di- 
*4691  ^^^^^^)  ^7  selling  part  of  the  cargo,  sent  thcee  messages  to  the 
•'  *owner  for  money,  but  received  no  money ;  whereupon  he  bor- 
rowed 10/.  of  the  plaintiff,  telling  him  of  the  applications  made  to  the 
owner ;  it  was  held  that  the  master  was  not  authorized  to  borrow,  and 
that  the  lender  could  not  recover  the  money  from  the  owner,  though  the 
jury  found  that  the  advance  was  for  the  necessary  use  of  the  ship,  and 
on  the  credit  of  the  ownery  not  of  the  master.  [Maule,  Jt  The  cir- 
cumstances upon  which  you  rely  were  not  withdrawn  from  the  consider- 
ation of  the  jury ;  they  seem  to  me  to  be  nf  cessarily  involved  in  the 
questions  that  were  submitted  to  them.]  It  was  left  to  thejury,  whether 
the  advances  were  necessary :  they  might  have  become  so  by  reason  of 
the  captain^s  misconduct.  Though  the  questions  which  the  defendant 
desired  to  have  submitted  were  not  actually  withdrawn  from  the  jury, 
they  were  not  adverted  to  with  sufficient  distinctness.  [Crcsswell,  J. 
I  think)  in  addition  to  reading  to  the  jury  the  passage  cited  fit)m  Abbott 
on  Shipping,  I  adverted  to  the  case  of  Stonehouse  v.  Gen/,  and  Johns  v. 
Simons;  and  that  I  left  it  to  them,  generally,  to  say  whether  or  not  the 
circumstances  were  such  as  to  show  that  the  captain  had  implied  authority 
from  the  owner  to  act  as  he  did.] 

With  respect  to  the  rejection  of  evidence,  the  order  for  die  commission^ 
empowering  the  commissioners  to  put  such  additional  questions  as  should 
appear  to  them  to  be  necessary,  ought  to  receive  a  liberal  construction ; 
and  that  power  was  well  exercised  by  their  putting  questions  suggested 
by  the  defendant's  agent. 

TiNDAL,  C.  J.  My  brother  Cresswell  reports  to  us  that  he  left  it  to 
the  jury  to  say  whether  or  not,  taking  into  their  consideration  all  the.fiur- 
rounding  circumstances — and  among  others,  of  course,  the  proximity  of 
the  owner's  residence  to  the  place  where  the  vessel  was,  and  the  proba- 
*4701  ^^^^  ^^  ^^  captain  having  funds  of  his  owner,  ^applicable  to  the 
^  purposes  of  the  ship-*— they  thought  the  captain  had  an  implied 
authority  to  bind  his  owner  for  the  advances  in  question.  If  so,  the 
case  appears  to  us  to  have  been  correctly  left,  and  consequently  there  is 
no  ground  for  a  rule  upon  the  point  of  misdirection. 

Upon  the  other  point,  however,  viz.,  the  rejection  of  evidence,  a  rule 
may  go. 

Murphy  J  Seijt.,  (with  whom  was  F.  Rdbinsony)  now  showed  cause.  The 
view  taken  by  the  learned  judge  was  clearly  correct.  Hie  intention  of 
the  order  evidently  was,  that  the  commissioners  should  have  power  to 
put  additional  questions  elucidatory  of  the  matters  naturally  ariong  out 
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of  the  interrogatories  and  cross-interrogatories  to  be  submitted  bj  them 
to  the  witnesses,  not,  as  here,  to  adopt  questions  suggested  by  one  of  the 
parties,  starting  a  case  entirely  different  from  that  to  which  the  attention 
of  the  opposite  party  had  been  inrited  by  the  interrogatories  and  cross- 
interrogatories  delivered  pursuant  to  the  order.  Such  a  course  would 
be  totally  inconsistent  with  the  compact  of  the  parties. 

ChanneUj  Serjt.,  (with  whom  was  WAsterj)  in  support  of  the  rule.  The 
Tiew  taken  by  the  learned  judge  at  the  trial  was  much  too  narrow.  The 
fourth  section  of  the  1  W.  4,  c.  22,  authorizes  the  court,  or  a  judge,  upon 
the  application  of  any  of  the  parties  to  the  suit,  <<  to  order  the  examina- 
tion on  oath,  upon  interrogatories  or  otherwise^  before  the  master  or 
prothonotary  of  the  said  court,  or  other  person  or  persons  to  be  named 
in  such  order,  of  any  witnesses  within  the  jurisdiction  of  the  court  where 
the  action  shall  be  depending,  or  to  order  a  commission  to  issue  for  the 
examination  of  witnesses  on  oath,  at  any  place  or  places  out  of  such 
jurisdiction,  by  interrogatories  or  otherwise,  and  by  the  same,  or  any 
subsequent,  order  or  orders,  to  give  all  such  directions  'touching  r^A^t 
the  time,  place,  and  manner  of  such  examination,  as  well  within  ^ 
the  jurisdiction  of  the  court  wherein  the  action  shall  be  depending  as 
without,  and  all  other  matters  and  circumstances  connected  with  such 
examination,  as  may  appear  reasonable  and  just."  In  construing  the 
power  given  to  the  judges  by  this  statute,  it  is  important  to  bear  in  mind 
that  there  are  many  cases  in  which  a  judge  might  hesitate  to  grant  an 
order  for  a  commission  where  the  application  was  opposed ;  and  yet,  if 
terms  were  suggested  that  might  in  a  degree  obviate  or  remove  the  in- 
convenience to  the  opposing  party,  the  issuing  of  the  commission  might 
be  matter  of  consent.  And  here,  it  i!5  to  be  observed,  the  order  is  for  a 
joint  commission ;  and  it  was  made  with  consent  of  both  parties.  The 
power  to  put  additional  questions  is  one  of  very  great  importance,  and 
may  sometimes  be  attended  with  advantage  to  the  administration  of  justice. 
And  the  practice  is  not  new.  In  the  case  of  Pole  v.  Rogers^  3  New. 
Cases,  780^  4  Scott,  479,  which  was  an  action  on  a  life  policy,  the  de- 
fendant having  obtained  a  judge's  order  for  the  examination  upon  inter- 
rogatories of  witnesses  residing  at  Paris  and  Boulogne,  this  court,  at  the 
instance  of  the  plaintiff,  amended  the  order  by  adding  to  its  terms,  that 
the  plaintiff  might  be  at  liberty  to  cross-examine  the  witnesses  vivd  voce^ 
and  the  defendant,  to  put  additional  questions ;  the  cross-examinations 
and  answers  to  be  reduced  into  writing,  and  returned  with  the  commis- 
sion. [Erle,  J.  The  course  adopted  in  that  case  may  be  extremely 
convenient  when  proper  persons  can  be  found  on  the  spot  to  conduct  the 
examination;  but  in  the  present  case  the  commission  is  not  in  that  form.] 
The  answers  to  the  examination  in  chief  often  suggest  the  questions  to 
be  put  in  cross-examination :  and  here,  if  the  additional  questions  be 
looked  at,  it  will  be  found  that  the  particular  course  of  inquiry  r*Afo 
was  rendered  ^necessary  by  the  answers  given  to  the  interroga-    ^ 
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tones  in  chief.  [Tindal,  C*  J.  The  question  is,  not  whether  the  addi- 
tional inquiry. was  important,  but  whether  it  struck  out  a  new  line  of  de- 
fence.] No  new  line  of  defence  is  suggested  t  all  the  additional  questions 
•4731  ^^^^^  ^^^  out  of  the  answers  to  the  interrogatories.(a)  The 
^    *words  of  the  order  are  comprdiensible  enough  to  give  the  right 

(a)  The  interrogatories  that  were  particularly  referred  to  were  the  following : — 

Fourth.  What  are  Uie  baOaat-office  targes  at  Belfact  1  Did  the  capUin  of  the  Adventme 
repreaent  to  you,  or  in  your  presence*  that  baUaat^ffioe  charges,  to  any  and  what  amount,  were 
due  in  respect  of  the  said  vessel  1  When  du)  he  make  such  representation,  and  what  did  he 
say  when  he  made  it!  Did  he  say  any  thing,  and  what,  about  having  cor  not  having  money 
to  pay  the  same  with,  and  any  thing,  and  what,  about  the  said  vessel  being  or  not  being  abl6 
to  leave  the  harbour  of  Belfast  until  the  said  ballast-offijce  charges  were  paidi  Did  he  apply, 
in  your  presence,  to  any  one,  and  to  whom,  for  money  wherewith  to  pay  the  said  charges,  and 
for  what  amount  1     And,  what  did  he  say  on  that  subject  1 

6iith.  Did  you  pay  the  said  baUast-office  charges  for  the  said  ship  Adventure  1  If  yea» 
what  sum  did  you  so  pay  1  Did  you  pay  the  same  with  yOur  own  money,  or  with  the  money, 
and  on  the  account,  of  any  one  else ;  and  of  whom  ?  When  did  yon  make  such  payment,  and 
to  whom  was  it  made  1  Have  ^ou  any  reason  to  suppose  that  tbe  amount  which  you  so  paid 
was  not  then  due  in  respect  of  the  said  ship  Adventure  for  ballast-office  charges  1  Do  you 
believe  tliat  the  same  was  then  due  1  Was  the  amount  the  lair  and  proper  amount  to  be 
charged  in  respect  of  tile  said  ship! 

Seventh.  Look  at  the  writing  now  produced  and  shown,  to  yon,  and  marked  A^  and  pur- 
porting to  be  a  receipt  of  W.  E.  Young;  is  the  name  of  W.  £.  Young  on  that  receipt  written, 
the  proper  handwriting  of  the  said  W.  £.  Youug,  and  did  you  see  him  write  his  name  Uiereto» 
and  when  1     And  on  what  occasion  and  for  what  money  was  the  said  receipt  given  1 

Ninth.  Do  you  know  the  stevedore  of  Belfast  harbour,  and  what  is  his  name  ?  Did  you 
•ee  the  said  stevedore  stowing  a  cargo  in  the  said  ship  Adventure  7  If  yea,  when  was  it  that 
you  so  saw  him  ?  Did  you  see  any  one  pay  the  said  stevedore  any  sum  of  money  for  so  stow* 
ing  the  said  cargo  ?  If  yea,  when  and  where  was  the  payment  made,  what  was  the  sum,  and 
who  paid  it,  and  with  whose  money  was  it  paid  1  And,  what  was  said  and  done  on  the  oeca- 
■ion  of  the  money  being  so  paid,  and  who  was  present  on  that  occasion  1 

Tenth.  Did  the  said  captain  of  the  said  ship  while  she  was  so  at  Belfast,  apply  to  you,  or 
to  any  one,  and  to  whom,  in  your  presence,  for  money  wherewith  to  pay  the  said  stevedore  for  . 
•0  stowing  the  said  cargo,  or  say  any  thing,  and  what,  about  having  or  not  having  money 
wherewith  to  pay  the  said  stevedore  for  so  stowing  .the  said  cargo,  or  generally  about  haying 
or  not  having  money  wherewith  to  disburse  the  said  ship?  And,  what  did  he  say  on  the  occsr 
^n  or  occasions  to  which  you  may  refer  in  answering  this  interrogatory  1 

Eleventh.  Do  you  consider  that  the  sum  of.  2/.  16«.  it  a  moderate  charge  for  stowing  a  ves- 
sel of  the  size  of  the  Adventure,  as  it  was  stowed  by  the  said  stevedore  1 

Twelfth.  Do  you  know  of  your  own  knowledge  whether  the  said  captain  could  have  had 
the  said  vessel  stowed  with  the  said  cargo  without  employing  some  fit  person  besides  himael( 
the  said  captain,  and  the  crewl  Was  the  said  stevedore  a  fit  person  for  the  said  captain  ta 
employ  to  stow  the  said  cargo  1  Was  it  reasonable  and  proper  in  the  said  certain  to  employ 
the  said  stevedore  to  slow  the  said  cargo,  and  why  1 

The  answers  to  these  interrogatories  were  as  follow  >- 

To  the  fourth.  The  ballast-office  charges  at  Belfast  are  tonnage  duty  at  4<2.  per  ton  on  the 
vessel  in  and  out  of  port  The  charge  on  the  inward  cargo  is  ^d,  per  ton.  I  am  not  oertaia 
what  the  charges  aie  on  the  outvrard  cargo.  There  is  also  pilotage  out  and  in :  but  I  am  not 
certain  of  the  rate.  The  captain  of  the  vessel  sent  me  by  Mr.  Williamson's  orders  to  the  bal- 
lastoffice  to  ascertain  vrhat  were  the  ballast-office  diarges  due  in  respect  of  the  said  vessel : 
and,  when  I  went  to  the  ballast-office,  Mr.  Young,  a  derii  in  the  ballast-office,  desired  me  to 
bring  lOL,  and  he  would  make  out  the  account.  The  captain,  previous  to  sending  me  to  the 
ballastoffice,  represented  that  ballast-office  charges  were  due.  It  was  on. the  17th  of  November 
ttiat  the  captain  made  such  representation;  and,  when  he  made  it,  he  said  that  the  ballastroffioe 
charges  were  due,  and  that  he  could  not  sail  until  they  were  paid.  He  said  he  had  got  no 
money  to  pay  the  same  with.  He  applied  to  Mr.  Williamson  for  money  wherewith  to  pay  the 
baUast-office  charges.  The  amount  he  applied  for  was  46^.  He  said  that  he  wanted  money 
to  buy  provinons  for  the  vessel,  and  other  things  he  stood  in  need  of,  before  proceeding  to  sea» 
To  the  siith.  I  paid  the  ballastHiffice  charges  for  the  said  ship  Adventure.  I  paid  8^  15s» 
Ad,  for  the  said  ballast-office  charges.  The  money  that  I  paid  the  charges  with  was  Mr.  Wil- 
liamson's, and  I  paid  the  money  on  account  of  the  brig  Adventure.    [The  question  bemg 
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to  put  such  additional  questions:  and,  if  there  be  a  doubt,  it  is  more 
convenient  that  the  questions  •should  be  put  than  that  the  evi-  (■♦474 
dence  should  be  excluded.    The  power,  too,  is  one  that  may  be    '- 

repeated,  the  witneei  eaid]  I  paid  the  money  on  acooont  of  Mr.  Williamson,  the  plaintifil  I 
made  such  payment  on  the  1 7th  of  November  laat  I  made  the  pajrment  to  Mr.  Yomig,  a  cleik 
in  the  ballast-office,  t  have  no  reason  bat  to  \)eUeve  that  the  amount  which  I  so  paid  was  due ; 
and  I  do  believe  that  the  same  waa  then  due.  The  amoant  paid  was  the  fair  amount  to  be 
paid  in  respect  of  the  said  ship. 

To  the  seventh,  t  have  looked  npon  the  paper  writing  now  shown  to  me,  marked  A.,  and 
purporting  to  be  a  receipt  of  W.  E.  Young :  the  name  W.  K.  Young  on  that  receipt  written, 
ia  the  proper  handwriting  of  the  said  W.  S.  Young.  I  saw  him  write  hia  name  thereta  I 
■aw  him  sign  same  aome  time  since  November.  The  paper  produced  is  a  duplicate  receipt. 
The  first  receipt,  of  which  that  produced  is  a  duplicate,  was  given  on  the  occasion  of  paying 
the  balIasfrK>ffioe  duea  on  the  ship,  amounting  to  8L  15«.  4<f«  The  first  receipt  was  given  to 
Captain  AUen,  the  master  of  the  Adventure ;  and  the  duplicate  waa  obtained  after  Mr.  Page 
refused  to  pay  the  money.  I  cannot  state  the  day  or  month  on  which  the  said  W.  £.  Young 
rigned  the  duplicate  receipt 

To  the  ninth.  I  do  not  know  that  there  ia  any  proper  pevson  who  ia  stevedore  of  BelfiMt 
harbour ;  but  I  know  W.  Osborne,  who  stowed  the  brig  Adventure.  I  saw  Osborne  stowing 
a  cargo  in  the  said  ship  Adventure.  I  saw  him  do  so  in  November  last :  I  think  it  might  be 
about  the  14th  or  15th  of  the  month.  I  paid  Osborne  9L  15j.  for  so  stowing  the  said  cargo. 
The  payment  waa  made  in  the  plaintiff's  office  on  the  17th  of  November  last  I  paid  the 
above  sum  with  Mr.  Williamson's  money.  On  that  occasion,  the  captain  requested  the  plaintiff 
to  pay  the  money,  for  he  had  got  no  money  to  pay  it  with :  there  were  present,  the  captain, 
the  plaintifi^  and  Osborne ;  and  I  think  there  might  be  present  some  of  the  peooos  who  aaabted 
Osborne  in  stowing  the  ship. 

To  the  tenth.  The  captain  of  the  said  ship,  while  she  was  at  Belfast,  applied  to  the  plaintiQ 
in  my  presence,  for  money  to  pay  the  aaid  W.  Oaboraa  for  so  stowing  the  aaid  cargo.  Tha 
captain  said  he  had  not  got  money  himself  to  pay  for  the  stowing.  The  captain  also  stated 
that  he  had  not  any  money  to  disburse  the  said  ship,  and  that  he  would  have  to  draw  on  his 
ownera  for  money.  The  captain  asked  what  would  be  the  expense  of  commission  for  the 
plaintiff  drawing  on  the  owners  for  the  amount  that  would  pay  his  dues  and  disbursementa 
here,  which  was  48/. ;  to  which  the  plaintiff  answered  that  the  commission  would  be  2/.  6s., 
and  no  less. 

To  the  eleventh.  I  think  that  the  amn  of  2t  l&t.  waa  a  moderate  charge,  and  very  reaaoii- 
able,  for  stowing  a  veasel  of  the  size  of  the  Adventure,  as  it  was  stowed  by  Osborne. 

To  the  twelfth.  I  do  know  that  (he  captain  could  not  have  the  said  vessel  stowed  with  the 
aidd  cargo  withodt  employing  aome  fit  person  beaidea  himself  and  the  crew,  there  b^ing  none 
on  board  except  the  captain  himself  and  two  apprenticea,  and  a  person  whom  the  captain 
atated  to  me  to  be  a  friend  of  the  owner's.  All  the  crew  were  paid  off  when  the  vessel  arrived 
at  Belfiist  The  cargo,  which  consisted  of  pii^prop  wood,  waa  laid  on  the  quay  about  two  or 
three  peiches  from  the  vessel :  and  Osborne,  who  stowed  the  vessel,  was  a  fit  person  for  the 
captain  to  employ  to  stow  the  said  cargo.  It  was  reasonable  and  proper  for  the  captain  to 
employ  Osborne  to  stow  the  said  cargo,  because  I  do  not  think  the  apprentices  could  have 
atowed  the  same.  I. do  not  think  the  apprenticea  worked  while  the  ship  waa  at  Belfast;  and 
I  believe  one  of  them  ren  away.  The  qyprenticea  would  not  work  at  this  description  of  wod^ 
•uch  as  running  goods  from  the  quay  on  board  the  ship. 

The  additional  queationa  to  which  particular  reference  waa  made,  were  as  follow : — 

First  On  what  day  did  the  captain  aend  you,  by  the  plaintiff's  orders,  to  the  ballast-office, 
to  aaoertain  the  amount  of  chargea  due  on  the  vessel  there  ? 

Second.    What  time  of  the  day  were  you  sent? 

Third.  Look  again  at  the  duplicate  receipt  marked  A<  What  atatementa  or  repraaentatianfl 
did  you  make  to  W.  E.  Young,  to  induce  him  to  give  you  the  said  duplicate  receipt?  And 
what  passed  between  you  and  the  said  W.  E.  Young  on  the  occasion  ? 

Fourth.    Pid  Mr.  Young  hesitate  or  object  to  give  you  the  aaid  duplicate  receipt? 

Fifth.    Is  Osborne  a  person  regulariy  or  frequently  employed  by  the  plaintiff  to  stow  veesela  t 

Eighth.    Is  there  not  a  regular  charge  by  the  ton,  for  stowing  pit-prop  wood  ? 

Ninth.    Have  you  not  heard  that  3^.  per  ton  is  the  reguHir  dbarge  ? 

Tenth.  You  have  stated  that  men  were  employed  to  earry  the  wood  to  the  vcsmL  If  there 
was  any  extra  charge  or  expense  occasioned  thereby,  should  not  the  merchant  supplying  the 
wood  have  paid  or  made  good  the  aame,  instead  of  being  charged  to  the  ownen  of  the  ahip  ? 
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exercised  for  the  benefit  of  the  partjr  moying  for  the  commission, 
*4751    *^  ^^^  ^  against  him.    [Ceesswell,  J.    The  commissioners  are, 

^  by  the  order,  empowered  to  put  additional  questions,  if  they  think 
fit :  can  you  say  that  these  questions  were  put  by  them9]  They  are  not 
the  less  put  by  the  commissioners,  because  suggested  by  the  defendant's 
agent.  The  commissioners  did  not  object  to  their  being  put.  [Erle,  J. 
They  did  not  take  upon  themselves  to  decide  that  they  were  fit  to  be 
put :  they  reserved  that  for  our  determination.] 
•47R1        *TiNDAii,  C.  J.    In  this  case  the  commissioners  had,  in  the  first 

-'  instance,  power  to  examine  the  witnesses  upon  interrogatories 
and  cross-interrogatories,  to  be  adi^inistered  on  behalf  of  the  plaintifi" 
and  the  defendant  respectively :  and,  if  the  matter  had  stopped  there, 
they  could  not  have  departed  fi'om  the  course  marked  out  for  them.  But, 
by  the  order,  further  power  was  given  to  them,  namely,  to  «  put,  or  cause 
to  be  put,  additional  questions,  when  it  should  appear  to  them  the  said 
commissioners  to  be  necessary  and  proper ;"  the  object  being,  not  to  in- 
troduce a  general  new  course  of  examination,  but  supposing  that  they 
would  exercise  a  proper  discretion  in  administering  on  the  spot  such 
questions  only  as  might  be  necessary  to  elucidate  difficulties  arising  pro 
re  natd.  It  was  clearly  the  object  of  the  order  to  intrust  this  to  the  dis- 
cretion of  the  commissioners.  That  being  the  bargain  between  the  par- 
ties, the  question  for  us  to  consider  is,  whether  or  not  the  commissioners 
have  exercised  any  discretion  at  all.  It  appears  to  me  that  the]^  did  not 
exercise  their  own  judgment :  but  they  allowed  the  questions  to  be  put, 
reserving  it  for  the  court  to  say  whether  they  were  proper  or  not.  This 
they  had  no  authorit}'  to  do.  It  is  the  fault  of  the  parties  if  the  commis- 
sion has  been  rendered  fruitless.  See  the  mode  in  which  the  commis- 
sioners have  returned  the  exercise  of  this  new  discretion.  They  say : 
«  The  attorney  attending  before  us  on  the  part  of  the  defendant  relin- 
quished the  otiier  direct  interrogatories  of  the  defendant  attached  to  the 
commiission  as  regards  the  witness  under  examination,  and  proposed  to 
proceed  with  his  examination  on  additional  questions  to  be  administered 
under  the  commission."  If  they  had  thought  the  additional  questions 
reasonable  and  fit  to  be  put,  they  would  doubtless  themselves  have  put 
them.  It  might  not  be  necessary  that  the  questions  should  have  been 
put  by  the  commissioners  personally:  if  they  had  adopted  them,  that 
^A'T'ri    Dttight  •be  a  virtual  compliance  with  the  order.     But  they  go  on 

^  to  say:  «<The  plaintiff  objects  to  the  defendant's  right  to  adopt 
this  course,  and  insists  that  the  defendant  is  bound  to  examine  the  witness 
to  all  the  defendant's  direct  interrogatories  attached  to  the  commission, 
and  also  that  the  defendant  is  not,  under  the  circumstances,  entitled  now 
to  proceed  to  examine  this  witness  on  additional  questions  in  the  manner 
proposed."  What  is  the  determination  of  the  commissioners  ?  They 
merely  say :  <<  subject  to  these  objections^  we  have  proceeded  with  die  exa- 
mination of  the  said  witness  on  such  additional  questions."   It  is  impos- 
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sible  not  to  perceive  diat  the  two  commissioners  named  by  the  defendant 
thought  the  questions  fit  to  be  put,  and  the  two  named  by  the  plaintiff 
tiiought  otherwise ;  but  they  agreed  that  the  decision  of  the  matter  should  ^ 
be  reserved  for  the  court.  This,  I  think,  they  had  no  right  to  do,  and, 
consequently,  that  the  answers  were  properly  rejected,  and  that  the  ver- 
dict must  stand. 

CoLTMAN,  J.  My  brother  ChanneWs  argument  has  satisfied  me  that 
many  of  the  additional  questions  were  such  as  might  very  properly  have 
been  put.  But  I  am  unable  to  see  any  exercise  of  discretion  on  the  part 
of  the  commissioners — any  adjudication  by  them  whether  or  not  they 
were  fit  to  be  put.  I  think  they  exceeded  their  lurisdiction  in  reserving 
that  question  for  us. 

Eble,  J.  I  am  of  opinion  that  the  evidence  was  properly  rejected, 
and  that  the  verdict  must  stand.  The  question  is,  whether  or  not  the 
additional  evidence  was  within  the  authority  conferred  by  the  commis- 
sion. The  authority  was,  for  the  examination  of  witnesses  upon  inter- 
rogatories on  both  sides,  each  party  to  be  at  liberty  to  cross-examine, 
upon  interrogatories,  the  witnesses  produced  by  the  other,  and  each  party* 
to  *deti?er  to  the  other  their  interrogatories  in  chief  within  four*  r*47Q 
teen  days,  and  such  cross-interrogatories  to  be  handed  to  the 
attorney  or  agent  of  the  other  party  within  ten  days  of  the  receipt  of  the 
interrogatories  in  chief.  Neither  the  plaintiff  nor  the  defendant  had  any 
right  to  put  any  questions  except  upon  the  conditions  mentioned.  The 
commissioners,  however,  had  power  to  put  or  cause  to  be  put  additional 
questions  when  it  should  appear  to  them  to  be  necessary  and  proper.  It 
appears  that  the  defendant  abandoned  some  of  his  interrogatories  in  chief, 
and  nearly,  all  his  cross-interrogatories ;  and  that  he  claimed  a  right  to 
put  additional  cross-interrogatories.  The  commissioners,  no  doubt,  had 
a  right  to  adopt  the  additional  questions  proposed  by  the  defendant's 
agent,  and  .themselves  to  put  them  to  the  witnesses.  But  Aej  clearly  did 
not  so  determine :  the  additional  questions  are  shown  to  have  been  put 
by  the  defendant's  agent  in  the  shape  of  further  cross-interrogatories. 
I  agree  that  the  questions  so  put  were  extremely  reasonable,  and  that  the 
commissioners  would  have  acted  properly  had  they  put  them,  or  had 
caused  them  to  be  put,  to  the  witnesses.  But  that  cannot  avail  to  make 
the  answers  admissible. 

Cresswell,  J.,  expressed  no  opinion.  Rule  discharged. 
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In  ease  fiir  an  infiuigemeiit  of  a  patent,  the  judge  left  tbiee  qaeationa  to  the  jary ;  and,  on 
their  retiring  to  oonaider  their  Terdict,  he  handed  to  the  aaaociate  an  ahrtract  of  the  pleadingly 
desiriog  him  to  take  their  finding  eeparately  on  the  three  qneattona  ao  8Qbinirt<Hl  to  them. 
The  juiy  letomed  into  court,  stating  that  they  found  a  vcaidiet  far  the  plaintifT  generally. 
The  counsel  for  the  defendant  requested  the  associate  to  put  the  qaestions  separately :  tU* 
he  declined  to  dO|  notwithstanding  one  of  the  jurymen  intimated  that  three  points  had  been 
distinctly  put  to  them  by  the  judge ;  the  plaintiff's  counsel  objecting  to  that  course :-— The 
court  directed  a  new  trial,  without  costs. 

Affidavits  of  jurymen  at  to  what  passes  among  themsdves  with  relereiice  to  a  verdict,  are  nol 
admissihie.  \ 

This  w9S  an  action  upon  the  case  for  an  alleged  infringement,  by  the 
defendant,  of  certain  letters-patent,  bearing  date  the  21st  of  December, 
1841,  granted  to  one  W*  C.  Thornton,  for  ^  certain  improvements  in 
machinery  or  apparatus  for  making  cards  for  carding  cotton  and  other 
fibrous  substances,"  the  interest  in  which  letters^patent  had  come  to  the 
plaintiff  by  assignment. 

The  cause  was  tried  before  Cresswixl,  J.,  at  the  last  summer  assizes 
at  Liverpool.  The  only  material  issues  upon  the  record  were — first, 
whether  the  defendant  had  been  guilty  of  an  infringement — secondly, 
whether  Thornton  was  the  true  and  first  inventor  of  the  alleged  improve* 
ments — thirdly,  whether  the  invention,  at  the  time  of  the  granting  of  the 
letters-patent,  was  new  as  to  the  public  use  thereof  in  England. 

The  learned  judge,  having  summed  up  the  evidence  as  to  the  first 
issue,  directed  the  jury  as  to  the  second  and  third  issues,  to  the  following 
effect ; 

The  second  plea  is,  that  Thornton  was  not  the  true  and  first  inventor. 
That  implies  that  the  invention  was  the  invention  of  somebody  else. 
Now,  if  you  should  be  of  opinion,  upon  the  evidence,  that  Thornton  derived 
his  knowledge  fromi  another,  and  that  the  machine  for  which  he  obtained 
the  patent,  was  not  the  fruit  of  his  own  genius  and  skilly  but  that  the 
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invention  had  *either  been  verbally  communicated  to  him,  or 


copied  by  him  from  some  other  machine,  the  issue  upon  this  plfsa 
must  be  found  for  the  defendant.  The  next  question  is,  as  to  the  novelty 
of  the  invention.  Now,  whether  the  patentee  had  himself  made  known 
the  invention,  or  whether  it  had  been  made  known  by  others,  before  the 
date  of  the  patent,  is  quite  immaterial:  for,  althou^  the  invention  might 
be  the  fruit  of  his  own  genius,  unassisted  by  the  mind  or  skill  of  another, 
yet,  if  the  patentee  had  exhibited  it  publicly,  or  had  made  it  the  subject- 
matter  of  a  sale,  before  he  obtained  his  patent,  he  would  have  forfeited 
his  right  to  the  exclusive  use  of  his  invention.  The  question  will  be, 
whether  the  first  part  of  the  combination  of  machinery  for  the  nurpose  of 
giving  motion  to  the  carriage  or  head-work  of  the  machine  used  in  the 
setting  of  wire  in  sheet-cards,  called  the  sheet-card  setting-machine,  was 
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D€W|  as  to  the  public  use  and  exercise  of  it  in  England,  at  the  time  the 
letters-patent  were  granted.  A  point  has  been  raised  as  to  the  meaning 
of  this  part  of  the  specification.  I  am  disposed  to  construe  it  as  the 
claim  of  a  principle  for  nioving  the  head-work  instead  of  the  card.  If 
that  be  so^  then  you  have  evidence  that  Thornton  had  sold  a  machine  to 
one  Broadbent  twelve  months  before  the  date  of  his  patent.  His  own 
account  of  that  machine  is  this : — <<  I  sold  that  machine  to  Broadbent, 
with  a  travelling  head-work,  twelve  months  before  the  patent  was  t^en 
out :  he  kept  it  standing  in  his  own  room." 

The  learned  judge  then  left  to  the  jury  the  following  questions — first, 
whether  or  not  the  defendant  had  been  guilty  of  an  infringement — se- 
condly, whether  or  not  Thornton  was  the  true  and  first  inventor — thirdly, 
whether  or  not^  before  the  date  of  the  grant,  a  machine  involving  one  of 
the  parts  of  the  alleged  invention,  viz.,  the  travelling  head-work,  was  sold 
by  Thornton,  or  lent  by  him,  and  publicly  used  ;  and  whether  the  tra- 
velling *head-work  of.  the  machine  that  was  sold  to  Broadbent  f*AQi 
was  substantially  the  same  as  that  of  the  patented  machine. 

The  jury  retired  to  consider  their  verdict,  and  the  learned  judge  left 
the  court,  having  previously  handed  to  the  associate  an  abstract  of  the 
pleadings,  and  desired  h;m  to  take  the  finding  of  the  jury  upon  each  of 
the  three  issues  above-mentioned. 

Upon  the  return  of  the  jury  into  court,  they  were  asked  by  the  asso- 
ciate whether  they  were  agreed  upon  their  verdict ;  whereupon  the  fore- 
man replied  in  the  affirmative.  The  associate  then  said,  <<  Do  you  find 
for  the  plaintiff  or  for  the  defendant  ?"  The  foreman  answered,  <<  We 
find  for  the  plaintiff."  A  discussion  ensued  between  the  junior  counsel 
on  either  side  and.  the  associate,  as  to  the  amount  of  damages.  The 
counsel  for  the  defendant  requested  the  associate  to  put  the  questions  to 
the  jury  separately.  To  this  the  plaintiff's  counsel  objected ;  and  the 
associate  declined  to  put  them.  One  of  the  jury  then  remarked:  «  We 
find  unconditionally  fo|r  the  plaintiff."  Another  juryman,  addressing  the 
associate,  said.:  <<!  think  there  were  three  questions  left  for  our  consi- 
deration by  the  judge ;"  whereupon  the  associate  interrupted  him  by 
saying,  « I  think  you  had  better  not,  gentlemen.  What  damages  do  you 
find  foif  the  plaintiff.^"    The  foreman  replied :  «  Forty  shillings." 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term  last,  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence,  and  also  on  the 
g^und  of  a  miscarriage  on  the  part  of  the  jury.  In  support  of  the  latter 
branch  of  the  motion,  he  produced  an  affidavit  of  the  defendant's  attorney, 
detailing  the  above  circumstances,  and  stating  certain  communications 
he  had  had  with  some  of  the  jury,  as  to  what  had  passed  among  r«40o 
^themselves  upon  the  subject  of  the  verdict.  He  also  produced 
an  affidavit  of  the  foreman,  who  deposed,  that  the  sinswers  to  the  three 
questions  left  to  the  jury  by  the  judge  were  agreed  upon  and  put  down 
in  writing,  and  that  they  came  into  court  prepared  to  return  the  verdict 
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on  those  three  points^but  were  prevented  by  the  confusion  that  prevailed, 
and  tihe  refusal  of  the  officer  to  put  the  three  questions  to  them  separately* 

The  following  iJs  a  copy  of  the  paper,  which  was  annexed  to  the  fore- 
mfan's  affidavit : — 

«  First,  guilty  of  the  infdngement : 

«  Secondly,  that  the  invention  was  entirely  by  Th(Hmton : 

«  Thirdly,  that  the  principle  of  traversing  and  changing  motion  of  the 
head-work,  was  made  known  previously  to  the  date  of  the  patent,  by  the 
sale  to  Broadbent.  < 

TiNDAL,  C.  J.  There  is  considerable  difficulty  with  respect  to  the 
proper  mode  of  obtaining  information  as  to  what  passes  privately  among 
the  jury.  The  courts  have  always  expressed  unwillingness  to  receive 
the  affidavits  of  jurymen.(a)    You  may,  however,  take  a  rule  generally. 

Channell  and  Bylesy  Serjts.,  (with  whom  was  Websiery)  now  showed 
cause.  They  submitted  that  the  verdict  was  properly  taken ;  the  jury 
having  evidently  intended  it  as  an  unconditional  and  unqualified  verdict 
for  the  plaintiff  upoii  all  the  issues ;  and  that  fhe  subsequent  discussion 
was  altogether  irrelevant  and  idle. 

Sir  T.  Wildey  Serjt.,  (with  whom  were  Addi$ofii  and  Oawling^)  contri, 
was  stopped  by  the  court. 

*4831  *TiNDAL,  C.  J.  It  appears  to  me  that  there  has  been  a  miscar- 
riage by  the  officer  of  the  court,  in  taking  the  verdict  in  this  ca9e. 
If  he  had  followed  the  directions  given  by  the  learned  jndge,  the  finding 
would  have  been  such  as  to  preclude  all  doubt  or  difficulty.  As  the 
matter  now  stands,  it  seems  to  be  extremely  doubtful,  to  say  the  least 
of  it,  whether  that  which  was  taken  was  really  the  verdict  of  the  juiy. 
It  is  enough  to  say  that  there  may  have  been  a  difference  of  opinion 
among  them.  The  remark  made  by  one  of  the  jury  as  to  there  having 
been  three  questions  left  for  their  consideration,  was  quite  sufficient  to 
call  the  attention  of  the  associate  to  the  issues  that  were  to  be  submitted 
to  thenx.  His  omission  to  take  their  finding  on  those  issues,  in  obedience 
to  the  directions  he  had  received,  was  a  miscarriage  on  his  part  in  taking 
the  verdict,  which  can  only  be  cured  by  granting  a  new  trial.  The  role 
will  therefox^e  be  made  absolute,  without  costs. 

The  rest  of  the  court  concurred.  Rule  absolute  accordingly, 

(a)  |9ee  Bur^  ▼.  Lattgky,  5  Maim,  dt  Or.  7S3,  6  Scott,  N.  R.  618. 
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hk  thfl  memorial  of  an  amiuity,  part  of  the  cooflideration  money  was  itated  to  have  been  paid 
by  «  a  draft  of  even  date  with  the  indenture,  drawn  by  the  grantee  on  Messrs.  A.  B.  &,  Co./' 
not  saying  when  the  draft  was  payable : — Held,  that  the  memorial  was  insuflkient,  and  the 
grant  consequently  Toid. 

The  court,  in  such  cases,  only  deal  with  the  judgment  signed  upon  the  warrant  of  attorney, 
and  will  not  interfere  with  the  other  securities. 


By  letters-patent  bearing  date  the  18th  of  October,  1821,  the  defendant 
was  appointed  to  the  oflSce  of  registrar  of  the  archdeaconry  of  Norwich, 
for  life.  On  the  12th  of  April,  1828,  he  granted  to  the  plaintiff  *an  .  r^^^g^ 
annuity  of  50/.  per  annum  for  the  life  of  the  defendant,  in  con-  *' 
sideration  of  450/. ;  to  secure  which  annuity,  he  «  granted,  bargained, 
sold,  and  assigned  unto  the  plaintiff,  his  executors,  administrators  and 
assigns,  all  the  fees,  yearly  income,  proceeds,  profits,  emoluments,  and 
advantages  of  him,  the  defendant,  of,  arising,  and  to  grow  due  and  pay- 
able of  and  from  the  offices  of  registrar  and  actuary  of  the  said  archdea* 
conry  of  Norwich ;  and  also  the  office  of  collector  of  all  and  singular  the 
procurations  and  other  profits  within  the  said  archdeaconry,  that  should, 
from  time  to  time,  grow  due  to  him,  the  defendant,  as  registrar,  actuary, 
and  collector  of  the  said  offices  and  every  of  them,  by  right,  custom,  or 
any  manner,  formerly,  then,  or  thereafter  thereto  belonging,  and  all  man- 
ner  of  offerings,  tenths,  obventions,  oblations,  compensations,  composi- 
tions, pensions,  annuities,  rents-charge,  yearly  income,  fees,  dues,  issues, 
profits,  emoluments,  advantages,  rights,  members,  and  appurtenances, 
taken  and  thereafter  to  be  taken  and  accepted  by  the  defendant  from 
any  person  or  persons  whatsoever,  in  lieu,  substitution,  satisfaction,  or 
exchange  for  the  fees,  proceeds,  profits,  and  emoluments,  arising  and  to 
grow  due  and  payable,  of  and  from  the  said  offices  of  registrar  and  ac** 
tuary  of  the  said  archdeaconry  of  Norwich,  or  either  of  them ;  to  have 
and  to  hold  the  said  offices  and  every  of  them,  with  all  and  singular  the 
fees,  profits,  and  advantages  to  the  said  offices,  or  any  of  them,  as  is 
aforesaid,  belonging,  and  out  of  them  or  any  of  them  accruing  and 
growing  due,  together  with  the  custody  and  direction  of  all  and  singular 
the  books,  acts,  exhibits,  and  muniments  to  the  said  offices  belonging, 
and  all  and  singular  other  the  premises  thereby  assigned,  or  intended  so 
to  be,  to  the  aforesaid  plaintiff,  for  and  during  the  natural  life  of  him  the 
defendant,  to  be  well  and  faithfully  executed  by  him  the  plaintiff  or  bis 
sufficient  deputy  or  deputies,  without  *the  let  or  interruption  of  rft^gx 
the  defendant,  or  any  person  or  persons  on  his  behalf;'^  and 
also  the  sum  of  50/.  a  year  payable  to  the  defendant  firom  the  fees  of  the 
said  office,  by  Henry  Francis,  his  deputy,  by  virtue  of  an  indenture  of 
the  18th  of  October,  1821. 

The  defendant  also,  by  way  of  further  security,  gave  the  plaintiff  a  war* 
VOL.  I.  39  2  c  2 
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rant  of  attorney,  for  900/.,  upon  -which  judgment  was  entered  up  on  the 
11th  of  July,  1829. 

The  deed  further  contained  a  covenant,  on  the  part  of  the  grantor,  not 
to  go  to  anyplace,  or  do  any  acts,  whereby  the  plaintiff,  his  executors,  &c., 
might  be  compelled  to  pay  any  extra  premium  for  insuring  his  life,  or  to 
pay  such  extra  premium  within  one  month.  And  the  defendant  thereby 
constituted  and  appointed  the  plaintiff  «  deputy-receiver,  agent,  and  at- 
torney of  him  the  defendant,  in  his,  the  defendant's,  name  or  in  the  name 
of  the  plaintiff,  and  in  the  place  and  stead  of  the  defendant,  to  hold  the 
said  offices,  and  to  ask,  demand,  collect  and  receive  the  fees,  advantages, 
proceeds  and  profits  thereof,  and  to  do,  perform,  and  execute  all  matters 
.  and  things  needful  and  requisite  for  collecting  and  receiving  the  said  pro- 
fits, as  fully  and  effectually,  to  all  intents  and  purposes  whatsoever,  as  the 
defendant  could  or  might  himself  do ;"  and  he  thereby  empowered 
the  plaintiff,  «  with,  and  out  of,  such  proceeds  or  profits,  to  reimburse 
and  satisfy  himself  his  costs,  charges,  and  expenses  in  the  execution  of 
the  trusts  of  the  deed,  or  in  relation  thereto,  together  with  the  salary  or  al" 
lowance  of  one  shilling  in  the  pound,  to  be  received  by  himjbr  his  trouble  in 
collecting  and  receiving  such  rents,  issues,  profits,  and  sums  of  money  as 
qforesaid.^^ 

A  memorial  of  the  annuity  was  enrolled  on  the  9th  of  August,  1828, 
which,  in  the  column  headed  «  Consideration,  and  how  paid,''  contained 
the  following  statement : — <<  The  sum  of  450/. — ^paid  by  the  said  William 
*4861  '^^'^^^^  ^^  ^^^  ^^^^  James  Edward  Morton  Douglass  in  his  *own 
proper  person,  in  manner  following,  (that  is  to  say,)  23/.  by  a  drcfi 
of  even  date  with  the  aforesaid  recited  indenture  of  assignment  drawn  by  the 
said  William  Abbott,  on  Messrs.  Bametts,  Hoare,  if  Co. — 17/.  in  sove- 
reigns,— and  the  residue  of  the  aforesaid  sum  of  450/.,  being  410/.,  in 
notes  of  the  governor  and  company  of  the  Bank  of  England  payable  to 
bearer  on  demand ;  and  which  three  several  sums  make  the  aforesaid  con- 
sideration of  450/." 

Byles,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  calling  upon  die 
executors  of  William  Abbott  to  show  cause  why  the  warrant  of  attorney 
in  this  cause,  and  the  judgment  signed  thereon,  and  the  annuity-deed 
and  memorial,  should  not  respectively  be  set  aside,  on  the  grounds — first, 
diat  the  consideration  was  not  properly  stated  in  the  memorial  of  the  deed, 
as  to  the  time  of  payment  of  the  draft  therein  mentioned — ^secondly,  that 
the  consideration  for  the  annuity  was  an  illegal  assignment  of  an  office — 
thirdly,  that  a  part  of  the  consideration  money  was  retained — ^fourthly, 
that  the  deed  contained  a  covenant  to  pay  an  additional  premium  of  in- 
surance, in  a  certain  event — fifthly,  that  it  contained  a  covenant  to  allow 
the  grantee  to  take  one  shilling  in  the  pound  of  the  amount  collected  by 
him  from  the  fees  of  the  said  office.  The  motion  was  founded  upon  the 
affidavit  of  the  defendant,  to  which  were  annexed  copies  of  the  annuity- 
deed,  warrant  of  attorney,  and  memorial ;  and  which  alleged  that  the  same 
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gentleman  acted  as  solicitor  for  both  parties  in  the  transaction,  and  that 
he  retained  65/.  of  the  consideration  money  for  his  charges  for  negotiating 
and  preparing  the  securities ;  and  that  the  consideration  money  was  paid 
as  foUows — 410/.  in  notes  of  the  governor  and  company  of  the  Bank  of 
England,  payable  to  the  bearer  on  demand,  17/.  in  current  gold  coin  of 
the  realm,  and  23/.  by  a  •certain  draft  of  even  date  with  the  an-  r»4Q7 
nuity-deed,  drawn  by  William  Abbott  on  Messrs.  Bametts,  Hoare, 
&  Co.,  bankers,  London ;  but  whether  the  said  draft  was  payable  at  sight, 
or  on  demand,  or  at  any  certain  time  therein  stated,  the  deponent  did  not 
recollect,  and  was  unable  to  state.  In  support  of  the  first  ground  of  ob. 
jection,  the  learned  serjeant  cited  Drake  y,  Rogers^  2  Brod.  &.Bingh.  19, 
4  J.  B.  Moore,  402 ;  in  support  of  the  second  he  relied  on  the  statute  of 
6&  6  Edw.  6,  c.  16,  s.  2,  and  the  case  of  LayngY.  Pained  Willes,  571, 
where  it  was  held  that  the  office  of  registrar  of  an  archdeaconry  is  an 
office,  within  that  statute ;  and  upon  the  fourth  he  referred  to  Wood  v.  Per* 
rati,  5  J.  B.  Moore,  63. 

Manning  J  Serjt.,  in  Hilary  term  last,  showed  cause.(a)  He  produced 
an  tiffidavit  to  which  was  appended  the  identical  <<  draft''  referred  to  in 
the  memorial,  and  which  appeared  to  be  a  check  for  23/.  on  Messrs. 
Barnetts,  Hoare,  &  Co.,  the  bankers,  payable  to  bearer,  and  to  have  been 
duly  paid.  The  17  Geo.  3,  c.  26,  s.  1,  recited  that  «  whereas  the  per* 
nicious  practice  of  raising  money  by  the  sale  of  life*annuities  hath  of  late 
years  greatly  increased,  and  is  much  promoted  by  the  secrecy  with  which 
such  transactions  are  conducted;"  and  enacted  «that  a  memorial  of 
eyery  deed,  bond,  instrument,  or  other  assurance  whereby  any  annuity  or 
rent-charge  shall  from  and  after  the  passing  of  this  act  be  •granted  r#4go 
for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  shall,  within  twenty 
days  of  the  execution  of  such  deed,  bond,  instrument,  or  other  assurance 
be  enrolled  in  the  high  Court  of  Chancery;  and  that  every  such  memorial 
shall  contain  the  day  of  the  month  and  the  year  when  the  deed,  bond,  instru* 
ment,  or  other  assurance  bears  date,  and  the  names  of  all  the  parties,  and 
for  whom  any  of  them  are  trustees,  and  of  all  the  witnesses  ;  and  shall  set 
forth  the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the  person  or 
persons  for  whose  life  or  lives  the  annuity  is  granted,  and  the  considera- 
tion  or  considerations  of  granting  the  same ;  otherwise  every  such  deed, 
bond,  instrument,  or  other  assurance  shall  be  null  and  void,  to  all  intents 
and  purposes."  Under  that  statute,  considerable  strictness  was  required 
to  be  observed  in  the  statement  of  the  consideration.  If  part  of  it  was  paid 

(a)  The  argument  ww  confined  to  the  first  and  second  objections.  The  first  objection  only 
being  noticed  in  the  judgment,  the  arguments  on  the  second  are  omitted. 

The  authorities  cited  in  answer  to  the  first  objection  were: — Dr.  Trevor* t  case,  Cro.  Jac 
260 ;  Woodward  ▼.  Foxt,  2  Vent  187,  213,  267, 3  Lev.  289,  and  Hitkt  t.  Raincock,  1  Cox,  40 ; 
in  support  of  it,  Layngv,  Paine,  Willes,  671  ;  2>r.  Trevor^s  case,  Cro,  Jac  269,  12  Co.  Rep.  78; 
Palmer  ▼.  BaU,  2  Brod.  and  Bingh.  673,  6  J.  B.  Moor^  28,  and  Com.  Dig.  tit  CourU^ 
(N.9.) 
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in  promissory  notes,(a)  or  country  bank-notes,(i)  it  was  necessary  to  show 
whether  they  were  payable  on  demand  or  otherwise.  But,  even  under 
&at  statute,  bank-notes  and  checks  might  have  been  described  as  money : 
Wr^ht  T.  Beedj  3  T.  R.  554;  Cousins  y.  Thompson j  6  T.  R.  335 ;  Ex 
park  MchM,  2  East,  137.  The  53  G.  3,  c.  141,  was  intended  to  re- 
lieye  grantees  from  the  technical  difficulties  introduced  by  the  former 
statute :  per  Bayley,  J.,  in  Crowther  ▼.  Weniworthy  6  B.  &  C.  366,  9  D. 
&  R.  286.  The  first  section  repeals  the  former  provision:  and  sect.  2 
enacts,  <<that  within  thirty  days  after  the  execution  of  every  deed,  &c., 
whereby  any  annuity  or  rent-charge  shall,  from  and  after  the  passing  of 
this  act,  be  granted  for  one  or  more  life  or  lives,  or  for  any  term  of 
*4891  *7^^^y  ^'  greater  estate,  determinable  on  one  or  more  life  or 
lives,  a  memorial  of  the  date  of  every  such  deed,  &c.,  of  the 
names  of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of  the 
person  or  persons  for  whose  life  or  lives  such  annuityor  rent-charge  shall 
be  granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be  be* 
neficially  received,  the  pecuniary  consideration  or  conmderations  for  grant- 
ing the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  enrolled  in 
the  high  Court  of  Chancery,  in  the  form,  or  to  the  effect,  following,  with 
such  alterations  therein  as  the  circumstances  of  any  particular  case  may 
reasonably  require ;  otherwise  every  such  deed,  &c.,  shall  be  null  and  void 
lo  all  intents  and  purposes."  In  the  form  of  memorial  in  that  section, 
in  the  column  headed  «  Consideration,  and  how  paid,''  are  these  words 
and  figures : — «  100/.  paid  in  money;  500/.  paid  in  notes  of  the  governor 
and  company  of  the  Bank  of  England,  or  other  notes,  or  bills  of  exchange, 
as  the  case  may  be ;"  not  saying  whether  payable  on  demand  or  other- 
wise. In  Faircloth  v,  Chimeyy  9  Bingh.  622,  2  M.  &  Scott,  822, 1  Dowl. 
P.  C.  724,  the  aimuity  deed  stated  the  consideration  to  have  been  paid 
in  bank  notes  and  sovereigns ;  the  memorial  stated  it  (according  to  the 
fact)  to  have  been  paid  in  bank-notes  only :  and  it  was  held  that  this  was 
no  ground  for  setting  aside  the  annuity.  So,  in  Cane  v.  Lovelace,  2  B. 
&  Adol.  767,  A.  having  agreed  with  B.  to  advance  him  a  sum  of  money, 
and  to  pay  off  an  annuity  formerly  granted  by  him,  B.  executed  a  deed 
whereby,  in  consideration  of  1050/.,  he  covenanted  to  pay  an  annuity  to 
A.,  and  assigned  to  him  certain  dividends,  upon  trust,  for  the  purpose  of 
securing  the  annuity:  the  1050/.  were  paid  to  B.,  the  grantor,  who  di- 
rectly returned  to  the  grantee  the  sum  necessary  for  paying  off  the  annuity, 
*4901  ^^^  ^^  immediately  paid  it  over  *for  that  purpose.  In  the  memo- 
rial enrolled  pursuant  to  the  statute  53  Geo.  3,  c.  141,  the  consi- 
deration for  the  existing  annuity  was  stated  to  be  1050/.  without  any  notice 
of  the  former  annuity :  and  it  was  held  that  this  statementwas  sufficient. 
LiTTLEDALE,  J.,  there  says:  <<It  appears  to  me,  that,  as  between  these 
parties,  the  consideration  for  the  annuity  was  the  payment  of  1050/.  by 

(a)  Rwnball  t.  Murray,  3  T.  B.  808 ;  Berry  ▼.  BetUky,  6  T.  R.  690;  PooU  v.  Cabana, 
8  T.  R.  328.  (6)  Mifrrii  ▼.  WaU,  1  BL  dt  P.  808. 
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the  grantor  to  the  grantee,  although  that  payment  was  immediately  fol- 
lowed by  a  transfer  of  part  of  the  sum  to  the  holder  of  a  former  annuity, 
which  was  then  put  an  end  to.  I  do  not  think  it  was  requisite  that  the 
stipulation  with  respect  to  insurance  should  have  been  noticed  in  the  me- 
morial :  the  payment  of  it  was  contingent ;  it  was  no  part  of  the  <  annuity 
or  rent-charge :'  it  was,  in  fact,  a  provision  for  securing  payment  of  the 
annuity.  Wood  v.  Perrott^  5  J.  B.  Moore,  63,  is  a  strong  authority  in 
favour  of  the  plaintiff.  The  cases  cited  in  support  of  the  present  appli- 
cation were  under  the  former  statute,  (17  G.  3,  c.  26,)  a  statute  which 
required  a  greater  particularity  of  statement  than  the  act  now  in  force. 
As  to  the  terms  in  which  the  nature  of  the  instrument  is  described,  I 
think  they  are  sufficiently  correct.'*  Drake  v.  Rogers^  2  Brod.  &  Bingh. 
19, 4  J.  B.  Moore,  402,  was  decided  upon  the  old  statute. 

Ta^ourd  and  ByleSy  Serjts.,  in  support  of  the  rule.  Crossley  v.  Ark* 
wrighty  2  T.  R.  603 ;  Rumball  v.  Murray,  3  T.  R.  298 ;  Berry  v.  Benikyf 
6  T.  R.  690 ;  Paok  v.  Cabanes,  8  T.  R.  328,  and  Drake  v.  RogerSy  are 
distinct  authorities  to  show,  that,  where  part  of  the  consideration  for  an 
annuity  is  paid  in  bank-notes  or  other  notes,  it  must  be  stated  in  the 
memorial  whether  they  are  payable  on  demand  or  otherwise ;  and  there 
is  no  substantial  difference  in  this  respect  between  the  *provisions  r*AQ\ 
of  the  17  G.  3,  c.  26,  and  those  of  the  53  G.  3,  c.  141 ;  see  the  •• 
judgment  of  Littledale,  J.,  in  Blake  v.  Attersolly  2  B  &  C.  876,  4  D.  & 
R.  549.  [Cresswell,  J.  In  Morris  v.  Wallj  1  B.  &  P.  208,  where  part 
of  the  consideration  was  paid  in  country  bank-notes,  the  court  would 
not  presume  that  they  were  payable  on  demand.]  The  value  of  the  con- 
sideration might  be  materially  affected  by  the  dates.  In  Drake  v.  Bjogers^ 
2  Brod.  &  Bingh.  19,  4  J.  B.  Moore,  402,  the  memorial  stated  the  con- 
sideration to  consist  of  Bank  of  England  notes  payable  on  demand,  and 
of  a  draft  payable  at  a  banker's,  but  not  speciiying  the  time  when  so  pay- 
able :  the.  annuity  had  been  paid  eleven  years,  and  the  attesting  witness 
and  agent  of  the  grantee  were  both  dead :  the  court  set  aside  the  securities, 
on  the  ground  that  the  memorial  did  not  state  when  the  draft  was  pay- 
able, or  whether  it  had  been  in  fact  paid.  Dallas,  C.  J,,  in  delivering 
the  opinion  of  the  court,  said :  « It  is  objected  here  that  the  memorial 
does  not  state  when  the  draft  for  65/.  was  payable,  of  whether  it  was 
ever  paid,  so  that  it  is  uncertain  whether  the  grantor  of  the  annuity  ever 
received  the  whole  of  the  consideration  for  it.  In  principle  there  is  a 
reason  why  it  should  appear  upon  the  face  of  the  memorial  when  the 
draft  was  payable,  and  that  reason  is  given  in  Berry  v.  Bentley.  <  The 
objection  was,  that  the  memorial  did  not  set  forth  when  the  note  was 
payable,  whether  immediately  or  at  a  distant  day ;  for,  if  at  a  distant  day, 
it  was  not  worth  700/.,  by  reason  of  the  discount.'  Now,  the  draft  in 
this  case  might  have  been  payable  at  a  distant  day,  and  the  grantor  might 
have  lost  so  much  of  his  consideration  as  the  discount  of  the  draft  for  the 
intermediate  time  might  amount  to.    In  substance,  therefore,  and  on 


491        Abbott  v.  Douglas.  E.  T.  1845. 

principle,  here  is  a  ground  why  the  time  at  which  a  bill  is  payable  should 
appear  on  the  memorial."  Cur.  adv.  vuU. 

•4921        *TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  calling  upon  the  executors  of  William  Abbott 
to  show  cause  why  the  warrant  of  attorney  in  this  cause,  and4he  judg- 
ment signed  thereon^  and  the  annuity  deed  and  memorial  in  the  defend- 
ant's affidavit  mentioned^  should  not  be  respectively  set  aside,  on  the 
following  grounds — first,  that  the  consideration  is  not  properly  stated  in 
the  memorial  of  the  said  deed,  as  to  the  time  of  payment  of  the  draft 
therein  mentioned;— secondly,  that  the  consideration  for  the  said  annuity 
was  an  illegal  assignment  of  an  office — ^thirdly,  that  a  part  of  the  con- 
sideration money  was  retained — ^fourthly,  that  the  deed  contained  a 
covenant  to  pay  an  additional  premium  of  insurance  in  a  certain  event- 
fifthly,  that  it  contained  a  covenant  to  allow  the  grantee  to  take  one  shil- 
ling in  the  pound  of  what  he  should  collect  irom  the  fees  of  the  said  office. 

The  affidavit  on  which  the  rule  was  obtained  stated  that  the  considera-" 
tion  money  for  the  annuity  was  450/.,  and  was  paid  in  manner  following: 
410/.  in  Bank  of  England  notes,  17/.  in  gold  coin,  23/.  by  a  draft  of 
even  date  with  the  annuity  deed,  drawn  by  the  said  William  Abbott  on 
Bametts,  Hoare,  &  Co.,  bankers,  London.  A  copy  of  the  memorial  was 
annexed  to  the  affidavit,  and  such  memorial,  under  the  heading  «  Con- 
sideration, and  how  paid,"  was  in  these  words: — "The  sum  of  450/., 
paid  by  the  said  W.  Abbott,  to  the  said  J.  £.  M.  Douglass  in  his  own 
proper  person,  in  manner  following,  that  is  to  say,  23/.  by  a  draft  of  even 
date  with  the  aforesaid  recited  indenture  of  assignment,  drawn  by  the 
said  W.  Abbott  on  Messrs.  Barnetts,  Hoare,  &  Co.,  17/.  in  sovereigns^ 
and  the  residue  of  the  aforesaid  sum  of  450/.,  being  410/.,  in  notes  of 
*4931  ^^  Governor  and  Company  of  the  Bank  of  England  payable  to 
bearer  on  demand,  *and  which  said  threo  several  sums  make  the 
aforesaid  consideration  of  450/." 

In  answer  to  the  rule  an  affidavit  was  used,  to  which  the  said  draft  for 
23/.  was  annexed ;  and  it  appeared  to  be  a  draft  payable  on  demand. 

It  will  be  unnecessary  to  express  any  opinion  upon  the  other  objections 
taken,  because  it  appears  to  us  that  the  first  must  prevail,  the  memorial 
not  being  such  as  the  statute  53  G.  3,  c.  141,  requires  to  be  enrolled. 

In  order  to  determine  this  question,  it  is  necessary  to  look  at  the 
statute  17  G.  3,  c.  26,  s.  1,  and  the  decisions  which  took  place  under  it. 
By  that  section  it  was  enacted,  <<  that  a  memorial  of  every  deed,  &c.» 
whereby  any  annuity  or  rent-charge  shall,  from  and  after  the  passing  of 
this  act,  be  granted  for  one  or  more  life  or  lives,  &c.,  shall,  within  twenty 
days  of  the  execution  of  such  deed,  &c.,  be  enrolled  in  the  high  court  oi 
Chancery ;  and  that  every  such  memorial  shall  contain  the  day  of  the 
month,  &c.,  and  shall  set  forth  the  annual  sum  or  sums  to  be  paid,  and 
the  name  of  the  person  or  persons  for  whose  life  or  lives  the  annuity  is  • 
granted,  and  the  consideration  or  considerations  for  granting  the  same,"  . 
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&c.  Under  that  section  it  was  held|  that  all  considerations,  whether 
pecuniary  or  otherwise,  must  be  stated  ;  and  that,  where  a  pecuniary 
consideration,  or  part  of  it,  was  paid  by  drafts  on  bankers,  or  promissory 
notes,  it  was  necessary  to  set  them  out,  and  mention  the  time  when  they 
were  payable :  Rumball  v.  Murray,  3  T.  R.  298 ;  Berry  v.  BerUleyy  6  T.  R. 
690 ;  Poole  v.  Cabanes,  8  T.  R.  328 ;  in  which  last  case  the  memorial 
stated  that  ««part  of  the  consideration  money,  199Z.  10^.,  was  paid  by  a 
draft  of  J.  Harvey,  on  Messrs.  Lockharts,  bankers  in  Pall  Mall,  which 
said  draft  was  duly  honoured ;"  and,  although  it  was  urged  by  Gibbs 
that  a  banker's  check  is  always  considered  as  •money,  the  court  t^aqa 
held  the  memorial  to  be  insufficient.  In  Morris  v.  Wallj  1 B.  &P. 
208,  the  memorial  stated  that «« the  consideration  money  was  paid  in  Bank 
of  England  notes  and  country  bank-notes,"  without  specifying  the  dates 
and  times  of  payment  of  the  latter;  and  on  the  ground  that  it  was  neces- 
saiy  to  state  the  time  of  payment,  the  court  reluctantly  made  absolute  a 
rule  for  setting  aside  the  judgment,  considering  themselves  bound  by  the 
former  decisions  respecting  bankers'  checks.  And  these  decisions 
were  confirmed  by  this  court  in  Drake  v.  Rogers,  2  Brod.  &  Bingh.  19^ 
4  J.  B.  Moore,  402. 

By  the  53  G.  3,  c.  141,  s.  1,  the  17  G.  3,  c.  26,  was  repealed,  except 
as  to  annuities  and  rent-charges  theretofore  granted :  and,  by  the  second 
section,  it  was  enacted,  « that,  within  thirty  days  after  the  execution  of 
every  deed,  &c.,  whereby  any  annuity  or  rent-charge  shall  from  and  after 
the  passing  of  this  act  be  granted  for  one  or  more  life  or  lives,  &c.,  a 
memorial  of  the  date  of  every  such  deed,  &c.,  the  pecumary  consideration 
or  considerations  for  granting  the  same,  and  the  annual  sum  or  sums  to 
be  paid,  shall  be  enrolled  in  the  high  court  of  Chancery,  in  the  form  or  to 
the  effect  Jbllomngy  with  such  alterations  therein  as  the  nature  and  circum- 
stances of  any  particular  case  may  require."  By  this  enactment,  it  is  not 
made  necessaiy  to  mention  in  the  memorial  any  but  pecuniary  consider- 
ations ;  but  they  must  be  stated  in  the  form  prescribed  by  the  act,  which 
contains  a  column  headed  ^<  Consideration,  and  how  paid,"  and  under 
that  heading  these  words :  «  100/.  paid  in  money,  600/.  paid  in  notes  of 
the  Governor  and  Company  of  the  Bank  of  England,  or  other  notes  or 
bills  of  exchange,  as  the  case  may  be."  If,  in  the  present  case,  part  of 
the  consideration  had  been  paid  by  a  bill  of  exchange,  it  could  not  have 
been  contended  that  the  time  when  it  •would  become  payable  r*AQ^ 
need  not  have  been  stated ;  that  being  necessary  to  show  the  ^ 
real  nature  and  value  of  the  consideration.  The  same  necessity  exists 
for  stating  the  time  when  a  draft  is  payable :  and  the  only  question  is, 
whether  the  memorial  now  under  consideration  states  the  time  when  the  draft 
upon  Barnetts,  Hoare,  &  Co.  was  payable.  It  does  not  do  so,  unless  the 
word  «  draft"  means  draft  payable  on  demand.(a)    In  several  of  the 

(a)  A  bin  in  the  fofm  of  a  bill  of  exchange^  drawn  upon  a  banker,  ia  commonljr  called  a 
draftf  or  a  banker's  draft* 
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cases  cited,  the  courts  have  refused  so  to  construe  it ;  and  those  decisions 
are  equally  applicable  to  memorials  enrolled  in  pursuance  of  the  53  G.  3, 
c.  141,  as  to  diose  under  the  17  G.  3,  c.  26.  We  feel  that  we  are  bound 
by  them,  and  that  we  must  say  that  the  memorial  in  question  is  insufficient. 

The  consequence  is,  that  the  deed,  bond,  instrument|  or  other  assur- 
ance by  which  the  annuity  was  granted,  is  nuU  and  void. 

The  rule  asks  that  they  may  be  set  aside ;  but  the  court  will  only  inter- 
fere  so  far  as  to  set  aside  the  judgment  signed  on  the  warrant  of  attorney. 
To  that  extent  the  rule  must  be  made  absolute.         Rule  accordingly. 


♦496]  ♦STEAD  v.  CAREY,    ^pril  30. 

In  case  for  an  infringement  of  a  patent,  the  defendant  pleaded — that  the  invention  in  leipecl 
whereof  the  letters-patent  were  granted,  was  an  invention  stated  and  represented  by  the 
plaintifi;  in  applying  for  the  letters-patent,  to  be,  and  was  therein  called  and  intituled  *•  Thi 
invention  of  making  or  paving  public  streets  and  highways,  and  public  and  private  road% 
courts,  and  bridges  with  timber  or  wooden  blocks" — ^that  the  letters-patent  were  granted /or 
and  in  retpect  of  the  said  invention,  by  and  nnder  the  name,  style,  and  titb  of  **  Tfu  inven- 
tion of  making  or  paving  public  streets  and  highways,  and  pnblic  and  private  roads,  courts, 
and  bridges  with  timber  or  wooden  blocks ;"  and  by  and  under  no  other  name,  styl^  or 
title — and  that  the  said  style  and  title  was,  in  its  daim,  description,  and  definition  of  the  said 
invention,  too  large,  uncertain,  ambiguous,  and  vague,  and  inconsistent,  inapplicable,  and  at 
variance  in  respect  of,  to,  and  with  the  nature  of  the  said  invention  as  described  and  ascer- 
tained by  the  specification ;  by  reason  whereof  the  patent  was  void.  The  plaintiff  replied, 
that  the  said  letters-patent  were  granted  for  and  in  respect  of  a  certain  invention  called  and 
intituled  **  An  invention  of  making  or  paving  public  stzeets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  timber  and  wooden  blocks,"  and  not  for  "  Tke  inven- 
tion of  making  or  paving  public  streets  and  highways,  and  public  and  private  roads,  oooits, 
and  bridges,  with  timber  or  wooden  blocks  :*' — Held,  that  this  Was  an  apt  traverse  of  the  plea. 

fiy  an  act  of  parliament,  (local  and  personal,(a)  but  to  be  judicially  taken  notice  of  as  a  public 
act,)  reciting,  that  letters-patent  had  been  granted  to  A. ;  that  the  specification  was  enrolled 
vrithin  six  months  instead  of  being  enrolled  within  four  months  after  the  date  thereof,  as  re- 
quired by  the  letters-patent ;  that  the  letters-patent  containad  a  proviso  for  making  them 
void  if  they  should  become  vested  in,  or  in  trust  for,  more  than  ftoehe  persons ;  and  that  oe> 
tain  persons  had  agrsed  to  form  themselves  into  a  company  ibr  the  purpose  of  working 
the  patent — ^powers  were  given  for  the  formation  of  a  company,  and  enabling  the  patentet 
to  assign  the  patent  to  tbem,  or  to  license  them  to  work  it  A  tub$tqu«nt  section,  reciting 
the  non-enrolment  of  a  specification  within  due  time,  and  that  such  non-enroUnent  h«d  arisen 
from  inadvertence  and  misinformation,  and  that  it  was  expedient  that  the  patent  should  be 
rendered  valid  to  the  extent  thereinafter  mentioned,  enacted,  that  the  letters-patent  should, 
during  the  remainder  of  the  term,  be  considered,  deemed,  and  taken  to  be  as  valid  and 
eflbctual  to  all  intents  and  purposes  as  if  the  specification  thereunder,  so  enrolled  by  A. 
within  fix  months  after  the  date  thereof  had  been  enrolled  within /our  months : — 

Held,  that  the  confirmation  of  the  patent  was  unconditional,  and  was  not  dependent  on  the 
formation  of  a  company. 

The  defendant  further  pleaded,  that,  before  the  passing  of  the  act,  and  after  the  expiration  of 
four  calendar  months  next  and  immediately  after  the  date  of  the  plaintiff's  patent,  he 
obtained  a  patent  for  an  invention  of  certain  improvements  in  paving  for  covering  streets, 
roads,  and  other  ways ;  that  his  invention  then  applied  to  blocks  of  wood,  and  was  a  mat^ 
rial  and  substautial  and  bonAfide  improvement  of  and  upon  the  invention  of  the  plaintiff; 
that  the  same  could  not  be  made,  used,  or  exercised  vrithout  at  the  same  time  making,  uang, 
and  putting  in  practice  the  plaintiff's  invention ;  and  that,  in  the  doe  and  legitimate  exereiae 
and  enjoyment  of  his  patent,  he  necessarily  and  unavoidably  used  the  plaintiff's  invention: 
^^Hdd,  bad  on  demurrer ;  the  operation  of  the  statute  being  to  efiect  a  complete  confirma- 
tion of  the  plaintiff's  patent,  and  to  preclude  the  defendant  from  usbg  the  plaintiff's  inven- 
tion, notwithstanding  the  grant  to  the  defendant 

(tt)4dt6yict.c.zci. 
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Case,  for  infringement  of  a  patent.  The  declaration  stated  that  thereto- 
fore, to  wit,  before  and  at  the  time  of  the  making  of  the  letters-patent  and  the 
^committing  of  the  grievances  by  the  defendant  as  thereinafter  r«jm 
mentioned,  the  plaintiff  was  die  true  and  first  inventor  of  the  work- 
ing  or  makbg  of  a  certain  manner  of  new  manufacture  within  this  realm,  to 
wit,  a  certain  invention  for  (c  making  orpavingpublicstreets  and  highways, 
and  public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks;^'  that  her  majesty  the  queen,  on  the  19th  of  May,  1838,  granted 
to  the  plaintiff,  his  executors,.administrators,  ai^d  assigns,  a  patent  for  the 
making,  usmg,  exercising,  and  vending  the  said  invention  in  England, 
Wales,  and  Berwick-upon-Tweed,  and  also  in  her  majesty's  colonies  and 
plantations  abroad  for  the  term  of  fourteen  years  from  the  date  of  the 
grant  f  that  it  was  by  the  said  letters-patent,  amongst  other  things,  provided , 
that,  if  the  plaintiff  should  not  particularly  describe  and  ascertain  the  na- 
ture of  his  said  invention,  and  in  what  manner  the  same  was  to  be  per- 
fonned,  by  an  instrument  in  writing  under  his  hand  and  seal,  and  cause 
the  same  to  be  enrolled  in  her  majesty's  high  court  of  Chancery  within 
four  calendar  months  next  and  immediately  after  the  date  of  the  said 
lettei»-patent,  then  the  said  letters-patent,  and  all  liberties  and  advantages 
whatsoever  by  the  said  letters-patent  granted,  should  utterly  cease,  deter- 
mine, and  become  void,  any  *thing  thereinbefore  contained  to  r«4go 
the  contrary  thereof  in  anywise  notwithstanding ;  that  afterwards,  • 
and  before  the  committing  of  the  grievances  by  the  defendant  as  therein- 
after mentioned,  he,  the  plaintiff,  did  particularly  describe  and  ascertain 
the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  com- 
monly called  the  specification,  and  afterwards,  and  within  six  calendar 
months  next,  and  immediately  after  the  date  of  the  said  letters-patent,  to 
wit,  on  the  19th  of  November,  1838,  did  cause  the  said  specification  to 
be  enrolled  in  Chancery,  but  the  same  was  not  enrolled  in  her  ma- 
jesty's Ugh  court  of  Chancery  within  fwur  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters-patent,  in  pursuance 
of  the  proviso  in  that  behalf  in  the  said  letters-patent  contained; 
that,  after  the  making  of  the  said  letters-patent,  and  the  enrolment  of  the 
said  specification,  and  before  the  committing  of  the  grievances  by  the 
defendant  as  thereinafter  mentioned,  by  a  certain  act  of  parliament  made 
and  passed  in  the  session  of  parliament  held  in  the  fourth  and  fifth  years 
of  the  reign  of  her  present  majesty,  intituled  «  An  act  for  forming  and 
establishing  Stead's  Patent  Wooden  Paving  Company,  and  to  enable  the 
said  company  to  purchase  certain  letters-patent,  and  for  confirming  the 
same,"  (a)  after  reciting  that  the  said  specification  of  the  above-mentioned 
lettcrs^patent  was  enrolled  At  months  after  the  date  thereof  instead  difwut 
Hkonths  after  the  date  thereof,  as  provided  by  the  said  letters-patent,  it 
was  enacted  that  the  said  letters-patent  should,  during  the  remainder  of 

(a)  4  A;  5  Yict  e.  zcL 
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the  term  of  fourteen  years,  be  eonsidered  as  valid  and  effectual  to  all  in- 
tents and  purposes,  as  if  the  said  specification  so  enrolled  within  six 
*4991    '^^^^^^  ^^^^  ^^  ^^^^  ^^  ^^  ^^^^  letters-patent,  *had  been  en- 

rolled  four  months  after  the  date  thereof.  Breach,  that  the 
defendants,  well  knowing  the  premises^  but  contriving  and  wrongAilIy 
intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  profits  and  ad- 
vantages which  he  otherwise  would  have  derived  from  the  making,  using, 
exercising,  and  vending  of  the  said  invention,  after  the  making  of  the 
said  act  of  parliament,  and  within  the  remainder  of  the  term  of  fourteen 
years  by  the  said  letters-patent  granted,  to  wit,  on  the  12th  of  October, 
1843,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  and  within  England,  unlawfully  and  unjustly, 
without  the  leave,  license,  consent,  or  agreement  of  the  plaintiff  in  writing, 
under  his  hand  and  seal  or  otherwise  howsoever,  in  that  behalf  first  had 
and  obtained,  and  against  the  will  of  the  plaintiff,  did  makej  tise^  and  put 
in  practice  the  said  invention^  in  breach  of  the  said  letters-patent,  and 
against  the  privileges  so  thereby  granted^  as  aforesaid ;  and  also,  to  wit, 
on  the  several  and  respective  days  and  times  last  aforesaid,  within  Eng- 
land, unlawfully  and  unjustly,  without^  the  leave,  &c.,  and  against  the 
will  of  the  plaintiff,  did  counterfaty  imtaU^  arid  resembk  the  said  indention, 
in  breach,  &c. ;  and  also,  to  wit,  on  the  several  and  respective,  days  and 
times  last  aforesaid,  within  England  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  &c.,  and  against  the  will  of  the  plaintiff,  did  make  di- 
vers additions  tOy  and  subtractions  fromy  the  said  inoenHonj  wherAy  to  pre^ 
tend  kkneelfy  and  did  then  pretend  himself ^  to  be  the  inventor  and  devisor 
thereof  J  in  breach,  &c. ;  and  also,  to  wit,  on  the  said  several  and  respec- 
tive days  and  times  last  aforesaid,  within  England  aforesaid,  unlawfully 
and  unjustly,  without  the  leave,  &c.,  and  against  the  will  of  the  plaintifl^ 
did  makej  usey  exerdsCy  and  vend  divers^  to  urity  100,000,000,  pieces  or 
blocks  qftooodforpavingy  in  imUation  of  the  said  invention  of  the  plaintfff'y 
^6001     ^^  hreach  *of  the  9aid  letters-patent,  and  against  the  privileges  so 

thereby  granted  as  aforesaid.  Whereupon  the  plaintiff  says  that 
he  is  injured,  and  hath  sustained  damage,  &c. 

Seventh  plea — that  the  said  invention  in  respect  whereof  the  said  let- 
ters^patent  in  the  declaration  mentioned  were  granted  to  and  obtained  by 
the  plaintiff,  was  an  invention  stated  and  represented  by  the  plaintiff,  in 
applying  and  petitioning  for  the  said  letters-patent  to  be,  and  was  in  the 
said  letters-patent  called  and  intituled,  « the  invention  of  making  or  pav- 
ing public  streets  and  highways,  and  public  and  private  roads,  courts^ 
and  bridges,  with  timber  or  wooden  blocks,"  and  the  said  letters-patent 
were  granted  and  obtained  for  and  in  respect  of  the  said  invention  by  and 
under  the  name,  style,  and  title  of  <<  the  invention  of  making  or  paving 
public  streets  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber  or  wooden  blocks,"  and  by  and  under  no  other  name, 
style,  or  title ;  that  the  said  style  and  title  was  and  is  in  its  claim,  de- 
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BcriptioD,  and  definition  of  the  said  invention,  too  large,  uncertain,  ambi* 
guous,  and  vague  and  inconsistent,  inapplicable,  and  at  variance  in  re- 
spect of,  to,  and  with  the  nature  of  the  said  invention,  as  described  and 
ascertained  by  the  said  instrument  in  writing  under  the  hand  and  seal  of 
the  plaintiff,  and  by  him  caused  to  be  enrolled  in  her  majesty's  high  court 
of  Chancery,  as  in  the  declaration  mentioned ;  by  reason  whereof  the 
lights,  liberties,  privileges,  benefits,  monopolies,  and  advantages,  in  and 
by  the  said  letters-patent  puiported  to  be  granted,  and  the  prohibitions 
therein  purported  to  be  contained,  and  by  the  said  act  of  parliament  in  the 
declaration  mentioned  purported  to  be  confirmed,  were  and  continued  to 
be  firom  the  time  of  the  passing  of  the  said  act  of  parliament,  and  at  the 
aaid  several  times  when,  &c. ,  were,  andstUl  remaned,  \rtiolIy  void  and  of  no 
effect,  and  the  same  were  and  are  wholly  lost  and  ^forfeited  by  the  r«5Qi 
plaintiff;  wherefore  the  defendant,  a.t  the  said  several  times  when, 
&c.,  in  the  declaration  mentioned,  did  the  several  acts,  matters,  and  things 
in  the  declaration  mentioned,  and  therein  alleged  to  have  been  done  by 
him,  as  he  lawfully  might  for  the  cause  aforesaid — verification. 

Replication  to  ihe  seventh  plea — that  the  said  letters-patent  in  the  de- 
claration mentioned  were  granted  for  and  in  respect  of  a  certain  invention 
called  and  intituled  <<  an  invention  of  making  or  paving  public  streets 
and  highways,  and  public  and  private  roads,  courts,  and  bridges  with 
timberond  wooden  blocks,"  and  not  for  « ^  invention  of  making  or 
paving  public  streets  and  highways,  or  public  and  private  roads,  courts, 
and  bridges,  with  timber  or  wooden  blocks,"  in  manner  and  form  as  the 
defendant  had  above  thereof  in  that  behalf  alleged — concluding  to  the 
country. 

Special  demurrer,  assigning  for  causes,  that  the  title  of  the  said  inven- 
tion, as  stated  and  set  out  in  the  said  replication^  was  insufficient  to  sup- 
port a  patent,  the  same  being  too  large,  vague,  general,  extensive,  inde^ 
finite,  and  otherwise  insufficient;  that  the  said  replication  was  incon- 
sistent and  nugatory,  inasmuch  as  it  substantially  alleged  and  admitted 
in  the  inducement  that  which  was  denied  by  the  traverse ;  that  the  in- 
ducement ought  to  deny  argumeptatively  or  indirectly  that  Mrhich  the 
traverse  denied  directly,  whereas  the  inducement  related  only  to  the  title 
of  the  invention,  and  the  traverse  to  the  invention  itself,  its  nature  and 
description,,  and  it  by  lio  means  followed  from  the  title  of  the  invention 
being  as  in  the  replication  was  stated,  that  the  letters  patent  were  not 
granted  for  the  invention  of  making  or  paving  public  streets  and  high- 
ways, or  public  and  private  road^,  courts,  and  bridges,  with  timber  or 
wooden  blocks ;  that  the  replication  traversed  and  denied  matters  not 
alleged  in  the  plea,  inasmuch  as  *it  was  nowhere  in  the  seventh  p^Qo 
plea  alleged  that  the  said  letters  patent  were  granted  for  the  in-  ^ 
vention  of  making  or  paving  public  streets  and  highways,  or  public  and 
private  roads,  courts,  and  bridges  with  timber  or  wooden  blocks,  but 
that  they  were  granted  for  the  invention  in  the  declaration  mentioned  by 
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that  title,  and  if  by  the  said  replication  to  the  seventh  plea  it  vras  intended 
to  deny  that  they  were  obtained  for  the  invention  in  the  declaration 
mentioned,  or  any  invention  by  or  under  such  title,  then  the  said  repli- 
cation contained  such  denial  argumentatively  and  by  implication  only, 
and  did  not  formally  deny  the  same ;  that  the  said  replication  was  an 
informal  traverse,  containing  in  part  affirmative  matter,  but  not  sufficiently 
distinguishing  the  same  as  matter  of  inducement ;  that  the  said  replica- 
tion was  nugatory,  and  contained  no  answer  to  the  seventh  plea,  inasmuch 
as,  if  the  title  of  the  said  invention  as  in  the  said  seventh  plea  mentioned 
and  set  forth  was,  as  by  the  replication  it  was  admitted  to  be,  too  large, 
uncertain,  ambiguous,  and  vague,  inapplicable,  inconsistent,  and  at  variance 
in  respect  of,  to,  and  with  the  nature  of  the  said  invention  as  described 
and  ascertained  by  the  said  instrument  in  writing  under  the  hand  and 
seal  of  the  plaintiff,  then  the  title  in  the  said  replication  alleged  to  be  the 
title  of  the  said  invention,  must  also  be  too  large,  uncertain,  ambiguous, 
and  vague,  inapplicable,  inconsistent,  and  at  variance  in  respect  of,  to, 
and  with  the  said  nature  of  the  said  invention  as  described  and  ascer- 
tained as  last  aforesaid ;  that  the  said  replication  to  the  seventh  plea  was 
a  departure  from  the  declaration,  and  denied  that  the  said  letters  patent 
were  granted  for  the  invention  described  and  set  forth  in  the  declaration ; 
and  that  the  replication  was  in  other  respects  uncertain,  informal,  and 
insufficient,  &c. 

Eighth  plea — ^that  it  is  enacted  in  and  by  the  said  act  of  parliament  in 
i^oi  the  declaration  mentioned,  to  wit,  *the  said  act  of  parliament 
-'  made  and  passed  in  the  4  &  5  Vict.,  that  the  said  act  of  parlia- 
ment and  the  provisions  therein  contained  should  extend,  and  be  con- 
strued to  extend,  to  the  said  company  called  Stead's  Patent  Wooden 
Pavement  Company,  at  all  times  during  the  continuance  of  the  same, 
whether  the  said  company  had  been,  or  was  then,  or  should  thereafter  be, 
composed  of  all  or  some  of  the  persons  who  were  the  original  members 
thereof,  or  of  all  or  some  of  those  persons  together  with  some  other  per- 
sons, or  whether  such  company  should  thereafter  be  composed  altogether 
of  persons  who  were  not  original  members  of  the  same,  or  of  persons  all 
of  whom  should  become  members  after  the  passing  of  that  act ;  that  the 
said  persons  in  the  said  act  of  parliament  mentioned,  and  thereby  esta- 
blished and  united  into  a  joint-stock  company  by  the  name  of  Stead's 
Patent  Wooden  Paving  Company,  had  not,  nor  had  any  of  them,  from 
the  time  of  passing  the  said  act  hitherto,  purchased  the  said  letters-pa- 
tent, nor  had  any  of  them  save  the  said  David  Stead  (the  plaintiff)  exer- 
cised, used,  or  vended  the  discoveries  or  inventions  in  the  said  letters- 
patent  mentioned,  or  undertaken  or  carried  on  any  trade  or  business  con- 
nected therewith,  or  done  any  of  the  acts  or  things  for  the  purpose 
whereof  the  said  company  was  established,  nor  was  there  at  the  time  of 
the  passing  of  the  said  act,  or  at  the  said  times  when,  &c.,  or  any  other 
time  whatever,  any  such  capital  as  in  the  said  act  mentioned  and  referred 
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to,  nor  had  the  said  several  persons,  or  any  of  them,  held  any  share  or 
shares  of  any  joint-stock  belonging  to  such  company  or  such  persons,  nor 
had  the  said  letters-patent  been  sold,  transferred,  granted,  or  assigned  to 
the  said  persons,  or  any  of  them ;  and,  although  twelve  months  from  the 
time  of  the  passing  of  the  said  act  of  parliament  had  elapsed  before  the 
commencement  of  the  suit,  and  before  any  of  the  said  times  when,  &c., 
in  the  declaration  ^mentioned,  no  memorial  of  the  names,  resi-  t^^a 
dences,  and  descriptions  of  any  directors  or  secretary  of  the  said  '* 
company,  or  of  any  shardiolders  thereof,  at  any  of  the  said  times  when, 
&€.,  had  been,  or  at  any  time  since  had  been  enrolled  in  the  high  court 
of  Chancery,  as  by  the  said  act  required:  that  the  said  David  Stead  in 
the  said  act  of  parliament  mentioned  among  the  said  persons  so  esta- 
blished and  united  into  such  joint-stock  company,  was  the  same  David 
Stead  who  obtained  the  said  letters-patent,  and  who  is  the  plaintiff  in  this 
suit ;  and  that  no  such  company  as  in  and  by  the  said  act  was  contem- 
plated, and  no  company  whatever  under  the  name  of  « Stead's  Patent 
Wooden  Paving  Company,''  had  been  formed,  or  had  any  existence, 
save  as  far  as  the  said  persons  were  established  and  united  into  such 
company  by  the  said  act ;  by  reason  of  which  several  premises  in  that 
plea  above  mentioned,  the  said  company  caUed  ^^  Stead's  Patent  Wooden 
Paving  Company"  had  not,  at  the  said  times  when,  &c.,  or  any  of  them, 
any  continuance  or  existence,  and  the  said  act  of  parliament  and  the  pro- 
visions thereof  had  become  and  were,  before  and  at  the  said  times  where, 
kc.y  wholly  inoperative,  and  the  said  letters-patent  wholly  void ;  where- 
fore the  defendant,  at  the  said  times  when,  &c.  in  the  declaration  men- 
tioned, did  the  several  acts,  matters,  and  things  in  the  declaration  men- 
tioned and  therein  alleged  to  have  been  done  by  the  defendant,  as  he 
lawfully  might,  for  the  cause  aforesaid — ^verification. 

The  plaintiff  demurred  generally  to  the  eighth  plea. 

Ninth  plea — ^as  to  the  acts,  matters,  and  things  in  the  declaration  first 
assigned  as  infiringements  of  the  letters-patent  in  the  declaration  men- 
tioned— ^that,  before  the  passing  of  the  act  of  parliament  in  the  declara- 
tion mentioned,  to  wit,  the  said  act  made  and  passed  in  the  4  &  5  Vict., 
and  before  the  making,  or  the  granting  to  the  defendant,  of  the  letters- 
patent  ^thereinafter  mentioned,  to  wit,  on  the  29th  Januaiy,  r«5Q5 
1839,  the  defendant  was  the  true  and  first  inventor  of  a  certain 
manner  of  new  manufacture  within  this  realm,  which  others  did  not  then, 
or  at  the  time  of  making,  or  granting  to  the  defendant,  the  letters-patent 
thereinafter  mentioned  to  have  been  granted  to  him,  use,  to  wit,  an  in- 
vention of  certain  improvements  in  paving  or  covering  streets,  roads,  and 
other  ways ;  that  thereupon,  before  the  passing  of  the  said  act  of  parlia- 
ment, and  after  the  expiration  of  four  calendar  months  next,  and  imme- 
diately after  the  date  of  the  said  letters-patent  in  the  declaration  men- 
tioned, to  wit,  on  the  day  and  year  last  aforesaid,  our  lady  the  now 
queen,  by  her  letters-patent  duly  sealed,  &c.,  and  bearing  date  at  West* 

2d2 
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minster  on  the  day  and  year  aforesaid,  to  wit,  the  29th  July,  in  the  second 
year  of  her  reign,  granted  to  the  defendant  Ae  sole  privilege  of  making, 
using,  exercising,  and  vending  the  said  invention  in  England,  Wales, 
and  Berwick-upon-Tweed,  &c.,  &c.,  (setting  out  the  letters-patent,  with 
the  usual  proviso  for  the  enrolment  of  a  specification  within  four  calendar 
months ;)  that  afterwards,  and  before  the  doing  of  the  acts  and  matters 
in  the  introductory  part  of  the  plea  mentioned,  he  the  defendant  did  par- 
ticularly describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  commonly  called  the  specificati<Hi,  and  after- 
wards, and  within  six  calendar  months  next  and  immediately  after  the 
date  of  the  last-mentioned  letters-patent,  to  wit,  on  the  29th  July,  1839, 
did  cause  the  last-mentioned  specification  to  be  enrolled,  &c. ;  that  the 
letters-patent  so  granted  to  him  the  defendant  as  aforesaid,  were  not,  nor 
are,  nor  was,  nor  is  the  said  invention  of  the  defendant,  contrary  to  law, 
or  mischievous  to  the  state,  by  raising  the  price  of  commodities  at  home, 
or  otherwise,  or  any  hurt  of  trade,  or  generally  inconvenient,  and  that  the 
*5061  *^^^^f  ^^^™  ^^^  ^^^  of  granting  the  same  hitherto,  had  been  and 
still  was  in  full  force  and  effect ;  that  the  said  invention  consisted 
in  the  application  and  combination  of  ciertain  forms  of  blocks  of  stone, 
wood,  or  other  material,  in  the  paving  or  covering  of  roads,  streets,  and 
other  ways,  and  that  the  said  invention  of  the  defendant,  then  applied  to 
blocks  of  wood,  was  a  material  and  substantial  and  bond  Jide  improve- 
ment of  and  upon  the  said  invention  of  the  plaintiff,  and  tiiat  the  same 
could  not  be  made,  used,  or  exercised  without  at  the  same  time  making, 
using,  and  putting  in  practice  the  said  invention  of  the  plaintifi*;  that, 
from  the  time  of  the  granting  of  the  letters-patent  so  granted  to  the  de- 
fendant as  in  that  plea  mentioned,  and  the  enrolling  the  said  specifica- 
tion by  the  defendant  as  aforesaid,  hitherto,  and  before  and  after  the 
passing  of  the  said  act  of  parliament,  the  defendant  had  constantly  made, 
used,  and  exercised  in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England  the  said  invention  of  the  defendant,  and 
applied  the  same  to  blocks  of  wood,  under  and  by  virtue  of  the  letters* 
patent  to  him  granted  as  in  that  plea  mentioned,  and  in  the  due  and 
proper  and  legitimate  use,  exercise,  and  enjoyment  of  the  said  license, 
powers,  privileges,  and  advantages  in  and  by  the  said  last-mentioned 
letters-patent  contained  and  granted  to  the  defendant,  and  in  so  doing, 
after  the  passing  of  the  said  act  of  parliament,  the  defendant,  at  the  said 
times  when,  &c.,  in  the  first  count  mentioned,  did  thereby  necessarily 
and  unavoidably  make,  use,  and  put  in  practice  the  said  invention  of  the 
plaintiff,  as  he  the  defendant  lawfully  might  for  the  cause  aforesaid; 
which  were  the  same  acts,  matters,  and  things  in  the  declaration  first 
assigned  as  infringements  of  the  patent  in  the  declaration  mentioned,  and 
whereof  the  plaintiff  had  above  complained  against  the  defendant — 
verification. 
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Special  demurrer  to  this  plea,  assigning  for  causes,  that  *it  r«Q(yj 
amounted  to  not  guilty ;  that  it  was  an  argumentative  and  indi- 
rect denial  of  the  novelty  of  the  invention ;  that,  while  it  admitted  the 
infringement  complained  of  in  the  declaration,  it  sought  to  avoid  by  set- 
ting up  matter  that  was  no  answer  to  the  action ;  that,  however  great  the 
improvement  of  the  defendant's  alleged  invention  upon  the  plaintiff's 
invention  might  be,  the  using,  exercising,  and  putting  in  practice  of  the 
defendant's  alleged  improvement  by  the  defendant  was  an  infringment 
on  the  plaintiff's  patent ;  that  the  plea  was  an  indirect  and  argumentative 
denial  only  that  the  plaintiff  was  the  true  and  first  inventor  of  the  inven- 
tion in  the  declaration  mentioned ;  that  it  was  nowhere  averred,  with 
sufficient  or  any  certainty,  in  the  plea,  that  the  plaintiff  was  not  the  true 
and  first  inventor  of  the  invention  in  the  said  letters-patent  of  the  plain- 
tiff and  in  the  declaration  mentioned,  or  that  the  said  invention  of  the 
plaintiff  was  not,  at  the  time  of  granting  the  said  letters-patent,  a  new 
invention  as  to  the  public  use  and  exercise  thereof  within  England. 

Sieej  Serjt.,  for  the  plaintiff.  The  replication  to  the  seventh  plea  is 
sufficient.  That  plea  alleges  that  the  invention,  in  respect  whereof  the 
patent  was  granted  to  the  plaintiff,  was  an  invention  represented  by  him 
in  his  application  for  the  patent  to  be,  and  in  the  letters-patent  called, 
M  ne  invention  of  making  or  paving  public  streets  and  highways,  and 
public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks,"  and  that  such  title  was  too  large  and  ambiguous.  The  replica- 
tion states  that  the  patent  was  granted  for  and  in  respect  of  a  certain  in- 
vention called  and  intituled  «  An  invention  of  making  or  paving  public 
streets  and  highways,  and  public  and  private  roads,  courts,  and  bridges, 
with  timber  and  wooden  blocks,"  and  not^br  <<  The  invention  of  making 
or  paving  public  streets  and  highways,  *and  public  and  private  r*5Qo 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,"  as  in 
the  replication  alleged*  The  allegation  was  material,  and  is  properly 
traversed. 

The  eighth  plea  is  bad.  It  does  not  sufficiently  avoid  the  breach  which 
it  confesses.  [Cresswell,  J.  The  plea  means  this — that  the  declaration, 
on  the  face  of  it,  shows  that,  but  for  the  provisions  of  an  act  of  parlia- 
ment, the  patent  is  void,  and  it  alleges  that  the  plaintiff  has  not  complied 
with  the  condition  of  the  act.]  The  act  referred  to,  4  &  5  Vict.  c.  xci., 
appears  from  its  title  to  have  had  three  objects — ^the  forming  and  esta- 
blishing of  a  company  to  be  called  «  Stead's  Patent  Wooden  Paving 
Company" — ^theenablingofthe  company  to  purchase  certain  letters-patent 
— and  the  confirmation  of  the  letters-patent.  The  31st  section  recites  that 
the  specification  under  the  letters-patent  now  in  question  «  was  enrolled 
six  months  after  the  date  thereof,  instead  of  four  months  after  the  date 
thereof,  as  provided  by  the  letters-patent ;  that  the  non-enrolment  in  due 
time  of  such  specification,  arose  from  inadvertence,  and  wrong  informa- 
tion given  to  Stead,  the  patentee,  who  was  absent  in  foreign  parts  at  the 
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period  of  the  expiration  of  four  months  after  the  date  of  the  letters-patent ; 
and  that  it  was  expedient  that  such  letters-patent  should,  notwithstand- 
ing, be  rendered  valid  to  the  extent  and  in  manner  thereinafter  men- 
tioned ;"  and  it  enacts  « that  the  said  letters  shall,  daring  the  remainder 
of  the  term  of  fourteen  years  therein  mentioned,  be  considered,  deemed, 
and  taken  to  be  as  valid  and  effectual  to  all  intents  and  purposes  as  if 
the  specification  thereunder  so  enrolled  by  the  said  David  Stead  six 
months  after  the  date  thereof,  had  been  enrolled  four  months  after  the 
date  thereof."  By  that  section,  the  forfeited  rights  of  the  patentee  are 
restored,  without  reference  to  the  formation  of  any  company.  If  that 
clause  had  stood  first,  there  would  have  been  no  room  for  doubt ;  and 
•5091  ^*®  position  in  the  'act  can  make  no  difference  in  its  construction. 
^  The  general  preamble,  and  the  whole  scope  of  the  act,  show  that 
the  relieving  the  patentee  from  the  consequences  of  his  omission  to  enrol 
a  specification  within  the  proper  time,  and  from  the  condition  or  proviso 
making  the  letters-patent  void  on  the  assignment  of  them  to  more  than 
twelve  persons,  were  objects  that  were  quite  independent  of  the  forma- 
tion of  the  proposed  company.  The  third  section  is  entirely  an  enabling 
clause :  it  empowers  the  company  to  purchase,  and  the  patentee  to  sell 
and  assign  to  them,  the  patent,  <<  at  such  price,  and  upon  such  terms  in 
all  respects,  as  shall  be  thought  fit ;"  evidently  contemplating  a  negotia- 
tion which  might  or  mi^t  not  result  in  an  agreement  for  the  conveyance 
of  Stead's  right  to  the  company,  and  the  independent  existence  of  Stead 
as  a  patentee,  if  no  agreement  should  be  come  to,  or  no  company  be 
formed.  [Tindal,  C.  J.  Is  there  anysavbgof  the  intermediate  rights  of 
third  persons  ?]  None.  If  the  legislature  had  intended  that  the  restora- 
tion of  the  validity  of  the  patent  should  depend  upon  the  condition  of  a 
company  being  formed,  it  would  have  been  eaefy  to  insert  such  a  con- 
dition. 

It  does  not  clearly  appear  from  the  ninth  plea  whether  the  defendant 
intended  to  say  that  Ms  invention  was  the  same  as,  or  different  £rom, 
Stead's.  If  the  latter,  then  it  is  a  mere  argumentative  and  extended  plea 
of  not  guilty.  [Cresswell,  J.  The  ninth  plea  confesses  that  the  defend- 
ant put  in  practice  the  invention  of  the  plaintiff:  but  states  that  the  defend- 
ant's invention  was  a  material  and  substantial  and  bond  fide  improvement 
of  and  upon  the  invention  of  the  plaintiff,  and  that  the  same  could  not  be 
made,  used,  or  exercised  without  at  the  same  time  making,  usmg,  and 
putting  in  practice  the  said  invention  of  the  plaintiff,  and  that,  in  the  pro- 
per and  legitimate  exercise  and  enjoyment  of  his  own  patent,  he  ne* 
cessarily  and  unavoidably  used  the  plaintiff's  invention.  Manfnmgj 
•6101  *^^^^'  '^^^  substance  of  the  plea  is,  that  the  plaintiff's  patent 
was  void  at  the  time  the  defendant's  patent  was  taken  out. 
Cb£88Wj£ll,  J.  If  that  be  so  you  did  not  need  a  new  patent.  If  the  de- 
fendant's patent  does  not  include  Stead's  invention,  it  cannot  help  the 
defence ;  and,  if  it  does,  the  defendant's  patent  is  bad.]  The  declaratioii 
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cliarges  an  infnngement  of  the  plaintiff's  patent  after  the  passing  of  the 
act  of  parliament:  and  this  the  plea  does  not  deny.  [Erle,  J.  The  de- 
fendant alleges  that  be  obtained  his  patent  in  the  interval  between  the 
forfeiture  of  Stead's  patent,  and  the  obtaining  of  the  act  of  parliament ; 
and  that  his  patent  is  not  avoided  by  the  act.]  The  plea  does  not  show 
that  the  defendant's  patent  was  obtained  before  the  filing  of  the  plaintifiid 
specification :  if  after,  the  invention  was  common  property,  and  not  the 
subject  of  a  patent. 

Manningj  Serjt.,  (with  whom  was  ReWj)  for  the  defendant.(a)  A  ma- 
terial  variation  being  alleged  in  the  plea  and  admitted  by  the  replication, 
the  plea  affords  a  sufficient  answer  to  the  action.  The  replication  states 
that  tiie  letters-patent  in  the  declaration  mentioned  were  granted  for  and 
in  respect  of  a  certain  invention  called  and  intituled  «  J?n  invention  of 
making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timb^  and  wooden  blocks,"  and  not^br 
« the  invention  of  making  or  paving  public  streets  and  highways,  and 
public  and  private  roads,  courts  and  bridges,  with  timber  or  wooden 
blocks,"  in  manner  and  form  as  the  defendant  had  above  thereof  in  that 
behalf  alleged.  It  is  a  traverse  of  the  plea  commencing  *with  et  r^Ri  ^ 
non,  instead  of  with  an  absque  hoc^  which  are  perfectly  equivalent  '' 
terms.(fr)  The  objections  are,  first,  that  there  is  no  coherence  between 
the  inducement  to  th6  special  traverse  and  the  special  traverse  itself;  and, 
secondly,  that  the  special  traverse  is  a  departure  from  the  declaration.  It 
is  a  rule  in  pleading,  that  the  inducement  to  the  special  traverse  ought  to 
afford  an  argumentative  and  explanatory  denial  of  that  which  comes  under 
the  abs^  Iioc,  Here,  in  the  inducement  the  patent  is  stated  to  have  been 
grantedybr  and  in  respect  of  a.  certain  invention  called  and  intituled  <<  an 
invention,"  &c.,  and  the  traverse  is  that  it  w^for  « the  invention,"  &c. 
The  declaration  speaks  of  an  invention  for  making  or  paving  public  streets 
and  highways,  and  public  and  private  roads,  courts,  and  bridges,  with 
timber  or  wooden  blocks,  and  in  the  replication  it  is  «  an  invention  of 
making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  cpurts,  and  bridges,  with  timber  and  wooden  blocks."  [Cress- 
well,  J.  Is  it  not  virtually  and  substantially  the  same,  if  the  one  may  be 
used  without  the  other  ?  The  plaintiff  does  not  profess  to  set  out  the  title 
of  the  invention  in  his  declaration,  but  merely  states  what  it  is.]  <<  The 
invention"  and  *^an  invention"  may  mean  very  different  things :  the  one 
may  include  the  entire  invention  of  wooden  paving,  and  the  other  only 
one  of  several  modes  of  applying  the  invention. 

TiNDAL,  C.  J.  Perhaps^  in  very  strict  grammatical  construction,  a  dif- 
ficulty might  arise  firom  the  use  of  the  word  «for."    But,  giving  the  lan- 

(aS  Tbe  poipU  marked  for  argument  on  tfie  part  of  the  defendant  aa  to  thisrepUcatioa  wen, 
tbat  It  was  bad^  inasmach  as  it  sabstantially  admitted  all  that  waa  In  that  plea  alleged ;  and 
that,  if  there  waa  any  xeal  difference  between  the  matter  alleged  and  that  denied  in  the  replicih 
tion,  then  the  replication  waa  a  departure  from  the  declaration. 

(6)  Bmntt  ▼.  Fiikins,  1  Wma.  Saund.  21 ;  WaUtn  ▼.  Hodgm,  %  LqIw.  16«k 
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guage  of  the  replication  a  reasonable  intendment,  I  think  that  difficulty  is 
got  rid  of  by  the  concluding  words,  « in  manner  and  form  as  the  defend- 
*5121     ^^^  ^^  above  thereof  in  that  behalf  ^alleged ;''  for,  when  we  look 

at  the  plea,  we  find  that  the  defendant  himself  has  aUeged  the  in- 
vention to  be  in  the  letters-patent  called  and  intituled  «  TTie  invention  of 
making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks.''  The  repli- 
cation, therefore,  is  an  apt  traverse  of  the  defendant's  answer ;  for  it,  in 
effect,  alleges  that  the  patent  was  not  taken  out  by  that  description,  but  by 
another.  For  these  reasons,  we  think  the  replication  to  the  seventh  plea 
sufficient. 

Mantdngy  Serjt.  The  eighth  plea  affords  an  answer  to  the  action.  It 
begins  with  setting  out  the  twenty-seventh  section  of  the  statute  5  &  6 
Vict.  c.  xci.,(a)  and  then  avers  that  none  of  the  events  contemplated  by 
the  act  had  taken  place,  and  that  by  reason  thereof  the  act  became  inope- 
rative and  the  letters-patent  void.  It  has  been  contended,  on  behalf  of 
the  plaintiff,  that  the  thirty-first  section  was  intended  to  revive  the  letters- 
patent  granted  to  Stead,  and  to  indemnify  him  against  the  consequences 
of  his  negligence  in  not  enrolling  a  specification  within  the  period  limited 
by  the  grant,  irrespectively  of  the  circumstance  that  the  provisions  of  the 
act  as  to  the  formation  of  a  company,  might  not  be  complied  with.  At 
the  time  that  the  act  passed,  the  letters-patent  granted  to  Stead  on  the 
19th  of  May,  1838,  had  become  absolutely  void,  by  reason  of  the  non- 
•6131    ^^^^°^^^^  ^f  ^  specification  •within  the  four  months  limited  by  the 

proviso.  The  enrolment,  subsequently  made,  was  perfectly  im- 
material. The  public  were  at  that  time  in  full  possession  of  the  benefit 
of  the  alleged  invention.  The  act  is  a  mere  private  conveyance  between 
the  parties ;  and,  though  declared  to  be  a  public  act,  that  is  only  for  the 
purpose  of  evidence.  In  Hesse  v.  Stevenson^  3  B.  &  P.  665,  it  was  express- 
ly held  that  an  act  of  parliament  empowering  a  bankrupt  patentee,  his 
executors,  administrators  and  assigns,  to  assign  the  right  to  a  greater 
number  of  persons  than  allowed  by  the  letters-patent,  and  declared  to  be 
a  public  act,  does  not  enable  either  the  bankrupt  or  his  assignees  to  make 
a  better  title  than  they  could  have  made  before  the  act.  The  first  sec- 
tion of  this  statute  recites  that  Stead  had  omitted  to  enrol  a  specification 
within  the  four  months  limited  by  the  letters-patent :  but  the  recital  passes 
by  a  material  fact,  viz.,  that  another  patent  had  in  the  mean  time  been 
granted  to  a  third  party.  The  act  is  in  the  nature  of  a  bargain  between 
Stead  and  the  public,  by  which,  in  consideration  of  the  advantages  recited 

(a)  Which  enacto,  « that  thia  act,  and  the  proYiaiana  herein  contained,  diaU  extend  and  be 
oonatraed  to  extend  to  the  said  Company  called  *  Stead'a  Patent  Wooden  Paving  Compaiqr,* 
at  all  timea  during  Um  continnanoe  of  Um  nme,  whether  the  aaid  company  hath  been,  or  be  now 
or  ahall  hereafter  be  composed  of  all  or  aome  of  the  penKms  who  were  the  original  m&ahtn 
tiiereof,  or  of  all  or  aome  of  those  persona  together  with  some  other  persona  i  or  whether  aodt 
company  ahall  hereafter  be  composed  altogether  of  persons  who  were  not  original  membeia  of 
tiia  aame;  or  of  persons,  all  of  whom  ahall  become  memben  after  the  paaring  of  this  uX," 
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in  the  preamble,  the  legislature  granted  to  Stead,  or  rather  to  the  in- 
tended company,  certain  privileges  which  they  at  that  time  did  not, 
and  could  not,  possess.  The  cure  of  the  blot  in  Stead's  title  was  to 
be  effected  by  the  formation  of  a  company,  to  which,  by  sect.  3,  Stead 
was  empowered  to  assign  all  benefit  of  the  letters-patent.  [Tindal,  C.  J. 
Is  any  period  limited  by  the  act  for  the  formation  of  the  intended  com- 
pany ?]  There  is  no  direct  provision  to  that  hSect:  (a)  but  by  sect.  19, 
it  is  enacted  that  the  company  shall,  wii/dn  twelve  mordhs  after  the  passing 
of  the  actj  cause  to  be  enrolled  in  Chancery  a  memorial  of  the 
*names,  residences,  and  descriptions  of  the  directors  and  sec-  r*QiA 
retary  for  the  time  being  of  the  company,  and  of  the  shareholders 
thereof.  [Tnn)AL,  C.  J.  That  clause  is  directory  only.(fr)  By  a  non* 
compliance  with  it,  the  company  merely  lose  the  privilege  of  suing  and 
being  sued  in  the  mode  provided  by  the  act.  There  is  no  restriction 
whatever  as  to  the  time  at  which  Stead  shall  sell  his  rights  to  the  compa- 
ny.] Taking  the  whole  of  the  provisions  together,  it  is  evident  that  the 
legislature  contemplated  the  formation  of  a  company  within  twelve  months 
at  the  latest ;  and  that,  in  the  event  of  no  company  being  created,  the 
patent  should  be  void.  [Tindal,  C.  J.  If  the  thirty-first  and  the  third 
sections  are  compared,  it  seisms  clear  that  the  purchase  of  the  letters-patent 
by  tiie  projected  company  is  not  made  a  condition  precedent  to  the  revi- 
val of  the  grant.  The  third  section  contains  provisions  that  are  altogether 
inconsistent  with  th6  formation  of  a  company.]  It  was  not  necessary  that 
the  company  should  purchase  the  right ;  Stead  might  grant  licenses.  But 
from  the  lecital  in  the  first  section  it  appears  that  the  resuscitation  of  the 
patent  was  conditional,  taking  effect  only  on  the  formation  of  a  company. 
The  twenty-seventh  section  shows  that  the  provisions  of  the  act  were  in- 
tended to  be  co-extensive  with  the  formation  of  the  company  and  its  ope- 
rations. [CoLTMAN,  J.  Your  construction  might  prevent  the  revived 
right  accruing  to  Stead,  by  the  default  of  the  company.]  The  act  does 
not  contemplate  the  exercise  of  the  right  by  Stead  independently  of  the 
fiurmation  of  a  company. 

Tindal,  C.  J.  I  think  it  is  impossible  to  read  the  thir^-first  section 
of  the  act  of  parliament  in  question,  without  seeing  that  the  letters-patent 
granted  to  Stead  are  thereby  confirmed,  withoui  any  condUian.  That 
section  *has  a  preambte  peculiar  to  itself ,  reciting  that  the  speci-  r*5-i  g 
fication  was  enrolled  six  months  after  the  date  of  the  letters-patent,  ** 
instead  of  being  enrolled  within  fimr  months  after  the  date  thereof,  as 
provided  by  the  letters-pdtent ;  that  the  non-enrolment  in  due  time  of 
such  specification  arose  from  inadvertence,  and  wrong  information  given 
to  Stead,  the  grantee,  who  was  absent  in  foreign  parts  at  the  period  of 

(a)  Th6  third  Bection  enacts,  *»  that  it  shall  be  lawful  for  the  company  to  purchase,  and  also 
&ft  the  said  David  Stead,  his  executors,  adfuinistratan,  and  asngn^  at  any  time  after  tki  posa- 
M^  of  the  act,  to  sen,"  dec. 

(6)  As  to  clauses  directory,  and  clauses  imperative  or  essentia],  see  iter  i^.  Jtuika  of  Ltks^ 
fcr,  7  B.  dt  C.  13,  9  DowL  dt  R.  773. 
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the  expiration  of  four  months  after  the  date  of  the  letters-patent;  and 
that  it  was  expedient  that  such  letters-patent  should,  notwithstanding,  be 
rendered  valid  to  the  extent,  and  in  manner,  thereinafter  mentioned : 
and  then  it,  in  terms,  enacts  « that  the  said  letters-patent  shaill,  during 
the  remainder  of  the  term  of  fourteen  years  therein  mentioned,  be  consi- 
dered, deemed,  and  taken,  to  be  as  valid  and  effectual,  to  all  intents  and 
purposes,  as  if  the  specification  thereunder,  so  enrolled  by  the  said 
David  Stead  six  months  after  the  date  thereof,  had  been  enrolled  within 
four  months  after  the  date  thereof.''  No  condition  b  thereby  imposed  as 
to  any  company  being  formed,  or  as  to  any  sale  of  the  patent  by  Stead, 
and  purchase  thereof  by  a  company.  The  defendant  is  seeking  to  turn 
this  collateral  provision  into  a  condition  precedent.  The  construction 
he  is  contending  for  would  operate  this  bjustice ;  it  would  render  the 
confirmation  of  Stead's  giant  liable  to  be  defeated  by  the  acts  or  default 
of  persons  over  whom  he  has  no  control.  I  therefore  think  the  eighth 
plea  is  bad. 

The  rest  of  the  court  concurred. 

Mannings  Serjt.  The  ninth  plea  alleges,  that,  before  the  passing  of  the 
act  of  parliament,  and,  consequently,  at  a  timie  when  &e  plaintifi*'8  patent 
had  ceased  to  have  any  validity,  certain  letters-patent  were  granted  to  the 
defendant  for  an  invention  of  certain  improvements  in  paving  or  covering 
*5161  ^^^^^>  roads,  and  other  *ways,  and  that  the  said  invention  of  the 
defendant,  then  applied  to  blocks  of  wood,  was  a  material  and 
substantial  and  bond  fide  improvement  of  and  upon  the  said  invention  of 
the  plaintiff,  and  that  the  same  could  not  be  made,  used,  or  exercised, 
without  at  the  same  time  making,  using,  and  putting  in  practice  the  said 
invention  of  the  plaintiff.  This  is  a  private  act,  passed  upon  certain 
representations  made  to  the  legislature  by  &e  persons  soliciting  the  act. 
Whether  the  clauses  are  obtained  at  the  hands  of  the  legislature  by  a 
suppressio  veri  or  by  a  suggestiofolsiy  is  immaterial.  [Cresswell,  J.  It 
is  something  new  to  impeach  an  act  of  parliament  by  a  plea  stating  that 
it  was  obtained  by  fraud.]  In  the  case  of  The  Earl  cfLHcester  v.  Heydariy 
Plowden,  398,  where  an  act  of  parliament  recited  that  A.  was  attainted 
of  treason,  and  confirmed  the  attainder,  and  in  fact  A.  was  not  attainted, 
it  was  held  that  the  act  was  no  estoppel  to  him,  but  that  he  might  deny 
the  attainder.  In  the  argument  of  that  case  it  was  said,  that,  <«  if  the 
reference  to  the  record  had  been  left  out,  and  the  act  bad  absolutely  re- 
cited that  the  plaintiff  was  attainted  of  treason,  and  had  confirmed  it,  yet 
the  plaintiff  might  say  that  he  never  was  attainted  of  treason,  and  so 
avoid  the  act  entirely ;  for,  this  recital  cannot  be  taken  to  proceed,  but 
upon  information,  and  the  court  of  parliament  may  be  misinformed,  as 
well  as  other  courts,  and,  when  they  have  recited  a  thing  which  is  not 
true,  it  cannot  be  otherwise  taken  but  that  they  were  misinformed,  for, 
none  can  imagine  that  they  would  purposely  recite  a  false  thing  to  be 
true ;  for  it  is  a  court  of  the  greatest  honour  and  justice,  of  which  none 
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can  ixaa^e  a  dishonourable  thing.  And,  forasmuch  as  the  legislature 
always  have  justice  and  truth  before  their  eyes,  and  their  false  recitals 
(if  there  are  any)  are  made  upon  false  information,  from  thence  it  follows 
that  they  do  *not  intend  any  one  to  be  concluded  by  such  recital  r*M^ 
grounded  upon  fidsehood,  for,  he  that  says  to  the  contrary,  affirms  ^ 
that  their  intent  is  to  oppress  men  wrongfully ;  which  is  indecent  to  be 
said  of  them,  and  he  who  insists  that  some  shall  be  concluded  by  such 
falsehood,  impugns  the  intent  of  the  makers  of  the  act,  and  in  that  the  act 
toelf,  f(Nr  the  act  is  nothing  else  but  the  intention  of  the  makers  of  it.'' 
In  Co.  Litt.  360  a,  it  is  said,  that  <<  acts  of  parliament  are  to  be  so  con- 
strued as  no  man  that  is  innocent  or  free  from  injury  or  wrong,  be,  by  a 
literal  ccnistruction,  punished  or  endamaged."  Again,  Co.  Litt.  381  b. 
Lord  Coke,  speaking  of  the  statute  of  Gloucester,  says:  «The  words  of 
an  act  of  parliament  must  be  taken  in  a  lawfiil  and  rightful  sense ;  as, 
here,  the  words  being  <  whereof  no  fine  is  levied  in  the  king's  court,' 
are  to  be  understood,  whereof  no  fine  is  lawfully  or  rightfuUy  levied  in 
the  king's  court."  So,  in  the  case  of  AUon  Woods^  1  Co.  Rep.  48  b,  it 
is  said :  <<  He  who  taketh  a  gift  by  act  of  parliament  of  any  land,  neither 
he  nor  his  heirs  shall  be  remitted ;  for,  where  land  is  expressly  given  to 
any  person  by  act  of  parliament,  which  is  a  judgment,  neither  he  nor  his 
heirs  shall  have  any  other  estate  than  is  given  by  the  act."  So,  here, 
although  the  act  of  parliament  makes  Stead's  patent  good,  notwithstand- 
ing his  failure  duly  to  comply  with  the  condition  of  enrolment,  it  has  not 
the  efiect  of  remitting  him  to  his  former  rights,  but  only  operates  to  make 
the  grant  good  from  the  time  of  the  passing  of  the  act.  The  contention 
on  the  other  side  would  make  the  provisions  of  the  act  retrospective,  for 
which  there  is  no  >?arrant.  And  in  p.  63  a,  the  reporter  goes  on :  <<  He 
took  a  difiference  between  matter  in  fact  and  matter  in  law ;  as  to  matters 
in  fact,  it  is  true,  these  words(a)  *imply  that  the  king  is  not  mis-  r*5i  q 
conusant  of  any  matter  of  &ct  concerning  his  grant,  but  not  of  ^ 
matters  of  law,  as  plainly  appears  by  many  cases  cited  by  Mr.  Attorn^, 
*  that,  if  it  appears  to  the  court  that  (notwithstanding  those  words)  the 
king  was  deceived  in  the  law  in  the  purpose  and  intent  of  his  grant,  his 
grant  is  void ;  and  this  agrees  well  with  a  text  of  the  civil  law  upon  these 
words,  de  graiili  speciali^  certd  scientid,  et  mero  matu^  quod  talis  clausula 
non  valet  in  his  in  quibus  prasumUitrj  printipem  esse  ignorantem.  And, 
therefore,  in  our  case,  the  king  hath  granted  such  an  estate  as  by  law  he 
could  not  grant ;  for,  he  bath  granted  an  estate-tail  in  possession,  where 
he  could  not  by  law  grant  an  estate  in  possession,  but  for  the  term  of  his 
own  life ;  and  forasmuch  as  the  king  is  deceived  in  the  law,  for  this 
cause  (notwithstanding  the  words  ex  certd  scientidf  &c.)  his  grant  is  void. 
And,  as  to  the  rule  which  hath  been  taken,  that  the  king's  letters  patent 
should  not  be  void,  if  by  any  reasonable  construction  they  may  be  main- 
tained to  be  good,  that  is  true,  if  the  king's  intent  and  purpose  in  his 
(a)  IH  gruHd  tpegiaU,  ctrtd  ieitniid^  H  mero  moiu, 
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grant  can  take  effect,  and  when  the  king  is  not  deceived  in  his  grant. 
As  to  the  act  of  28  Hen.  8,  that  doth  not  make  the  grant  good,  for  two 
reasons — first,  that  act  was  made  five  years  after  the  grant,  and  the  act 
is,  that  the  king  ex  time  et  imposterum  (that  is  to  say,  from  the  time  of  the 
making  of  the  act)  ediall  have  the  manor  in  fee ;  so  that,  by  the  act,  the 
king  had  not  fee  at  the  time  of  his  grant,  but  five  years  after — secondly, 
the  grant  was  void  at  first,  and,  therefore,  the  act  doth  not  amend  it." 
Here,  the  parliament  was  deceived,  inasmuch  as  they  were  not  made 
aware  of  this  defendant  having,  in  the  interval,  acquired  a  vested  interest 
in  the  subject-matter  of  his  patent.  In  Perry  v.  Skinner^  2  M.  &  W.  411, 
it  was  held,  that,  where  ^  patent  is  originally  void,  but  amended  under 
*5191  ^c  5  *  6  W.  4,  c,  83,  by  *filing  a  disclaimer  of  part  of  the  in- 
vention, that  act  has  not  a  retrospective  operation,  so  as  to  make 
a  party  liable  for  an  infringement  of  the  patent  prior  to  the  time  of  enter- 
ing such  disclaimer.  ><  The  act  of  parliament,"  says  Parke,  B.,  <<  cer- 
tainly is  not  very  clearly  worded ;  and  it  might  seem,  at  first,  that  the 
construction  to  be  put  upon  the  words  of  it  would  be  in  favour  of  Mr. 
Rotch's  view  of  the  case.  The  act  enables  any  party  to  disclaim  <  any 
part  of  either  the  title  of  the  invention,  or  of  the  specification,  stating  the 
reason  for  such  disclaimer,  or,  with  such  leave  as  aforesaid,  to  enter  a 
memorandum  of  any  alteration  in  the  said  title  or  specification,  not  being 
such  disclaimer  or  such  alteration  as  shall  extend  the  exclusive  right 
granted  by  the  said  letters-patent,  and  such  disclaimer  or  memorandum 
of  alteration,  being  filed  by  the  said  clerk  of  the  patents,  and  enroDed 
with  the  specification,  shall  be  deemed  and  taken  to  be  part  of  such  let- 
ters-patent, or  such  specification,  in  all  courts  whatsoever,'  The  con« 
struction  Mr.  Rotch  contends  for  is,  that  it  shall  be  deemed  and  taken 
for  part  of  the  letters-patent  as  originally  enrolled.  The  rule  by  which 
we  are  to  be  guided  in  construing  acts  of  parliament,  is,  to  look  at  the 
precise  words,  and  to  construe  them  in  their  ordinary  sense,  unless  it 
would  lead  to  any  absurdity  or  manifest  injustice;  and,  if  it  should,  so  to 
vary  and  modify  them  as  to  avoid  that  which  it  certainly  could  not  have 
been  the  intention  of  the  legislature  should  be  done.  Now,  if  the  con- 
struction contended  for  by  Mr.  Rotch  was  to  be  considered  as  the  right 
construction,  it  would  lead  to  the  manifest  injustice,  of  a  party — who 
might  have  put  himself  to  great  expense  in  the  making  of  machines  or 
engines,  the  subject  of  the  grant  of  a  patent,  on  the  faith  of  that  patent 
being  void — being  made  a  wrong-doer  by  relation.  That  is  an  effect 
the  law  will  not  give  to  any  act  of  parliament,  unless  the  words  are  mani- 
*6201  ^^^  ^^^  plain.  We  ^must  engraft^  therefore,  a  modification  upon 
the  words  of  the  act  in  this  case,  for  the  purposes  of  its  construc- 
tion, and  read  it  as  though  it  had  been  <  shall  be  deemed  and  taken  as 
part  of  the  said  letters-patent,  &c.,  from  thenceforth j  so  as  not  to  make 
the  defendant  a  wrong-doer.  The  only  doubt  arising  in  this  case,  is, 
firom  the  words  of  the  proviso ;  but  we  cannot  think  the  legislature  meant 
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to  do  so  unjust  a  thing  as  to  restrict  a  party  from  doing  that  which  he  has 
a  lawful  right  to  do ;  and,  therefore,  though  there  is  some  obscurity  in 
the  words  of  Ae  act,  we  are  bound  to  put  a  reasonable  construction  upon 
them ;  and,  undoubtedly,  the  effect  of  it  is  to  make  the  patent  good  f<yr 
the  JviureJ*^  [Erle,  J.  The  effect  of  that  case  is  this,  that  parties  who 
have  put  in  practice  the  invention  in  the  interval  between  the  forfeiture 
of  the  patent  by  the  non-enrolment  and  the  passing. of  the  act,  shall  not 
be  made  wrong-doers  by  relation.]  That  is  undoubtedly  the  effect  of 
the  particular  judgment :  the  principle  of  the  decision,  however,  goes 
much  further.  The  rule  is  thus  laid  down  by  Hale,  C.  J.,  in  Lucy  v. 
LevingUmj  1  Vent.  176  :  "  Every  man  is  so  far  party  to  a  private  act  of 
parliament  as  not  to  gainsay  it,  but  not  so  as  to  give  up  his  interest ;  it 
is  the  great  question  in  Barrvngton^s  case,  8  Co.  Rep.  136  b:  the  matter 
of  the  act  there  directs  it  to  be  between  the  foresters  and  the  proprietors 
of  the  soil ;  and,  therefore  it  shall  not  extend  to  the  commoners,  to  take 
away  their  common.  Suppose  an  act  says,  whereas  there  is  a  controversy 
concerning  land  between  A.  and  B.,  it  is  enacted  that  A.  shall  enjoy  it; 
this  does  not  bind  others,  though  there  be  no  saving,  because  it  was  only 
intended  to  end  the  difference  between  them  two.'*  The  same  principle 
is  laid  down  in  BiUler  and  Baker*s  case,  3  Co.  Rep^  29,  30.  So,  here, 
there  could  have  been  no  intention,  on  the  •part  of  the  legislature,  r.goi 
to  render  void  a  patent  previously  granted  to  another,  of  the  exist-  '- 
ence  of  which,  it  must  be  assumed,  they  were  ignorant.  The  second 
patent  must  be  held  good  as  against  persons  claiming  under  the  act,  unless 
the  court  are  prepared  to  say  that  the  legislature  would  knowingly  have 
disregarded  the  rights  of  the  defendant,  and  sacrificed  him  for  the  pur- 
pose of  enabling  Stead's  patent  to  be  worked,  whether  by  Stead  himself, 
or  by  a  company  to  whom  he  might  convey  his  right,  or  to  whom  he 
might  grant  a  license  to  exercise  the  invention. 

TiNDAL,  C.  J.  The  difficulty  I  feel  in  acceding  to  the  argument  that  has 
just  been  uiged  before  us,  is,  that  unless  we  give  effect  to  the  act  of 
parliament  in  question  as  a  complete  confirmation  of  the  plaintiff's  patent, 
we  give  no  efiect  to  it  at  all.  It  is  contended,  that,  by  giving  effect  to 
the  act  as  a  confirmation  of  the  plaintiff's  patent,  we  impose  upon  the 
defendant  the  hardship  of  having  his  patent  destroyed  by  an  ex  post  facto 
law.  I  am  firee  to  admit  that  there  may  be  some  hardship  in  this.  But 
the  act  operates  equal  hardship  on  the  rest  of  the  world ;  because,  from 
the  time  that  the  plaintiff's  alleged  invention  was  thrown  open  to  the 
public  by  his  failure  to  comply  with  the  condition  upon  which  the  grant 
was  made  to  him,  every  individual  had  an  equal  right  to  put  the  inven- 
tion in  practice.  Many  persons  besides  this  defendant  may  have  invested 
their  capital  in  establidiments  for  the  carrying  out  of  the  plaintiff's  prin- 
ciple, upon  the  faith  of  his  patent  being  gone :  they  would  be  injured  to 
the  same  extent  as  the  present  defendant  contends  he  is  injured.  If  we 
were  to  hold  that  the  plaintiff's,  patent  is  not  good  as  against  them,  we 
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should  be  deciding  in  effect  that  it  is  not  confirmed  by  the  act.  We 
cannot  weigh  the  degree  of  injury  one  individual  has  sustained  more  than 
*B221  *^°^^^^^'  *Besides,  for  any  thing  that  appears  to  the  contrary, 
this  defendant  may  have  been,  at  the  time,  compensated  by  pri* 
vate  agreement.  We  should  be  speculating  in  a  manner  that  we  are  not 
warranted  in  doing,  if  we  were  to  sky  that  9Jij  suggestio  falsi  or  mp* 
pressio  veri  has  been  practised  by  the  plaintiff  in  order  to  obtain  this 
boon  from  the  legislature.  I  think  we  are  bound  to  give  effect  to  the 
plain  and  obvious  words  of  the  act,  and  to  hold  that  the  plaintiff^s  patent 
is  thereby  confirmed  and  rendered  valid  to  all  intents  and  purposes.  For 
these  reasons,  I  think  the  ninth  plea  affords  no  answer  to  the  action. 

CoLTMAN,  J.  I  do  not  agree  with  my  brother  Manning's  view,  that  this 
act  of  parliament  is  1o  be  looked  at  as  a  mere  private  conveyance.  Some 
acts  are  limited  in  their  nature  to  the  settlement  of  private  rights  and 
differences  ;  as  in  lAuy  v.  Levington.  But  here,  the  act  was  intended  to 
embrace  a  matter  affecting  the  whole  public, — to  confirm  to  Stead  a  privi- 
lege, to  the  exclusion  of  the  entire  public,  to  use  a  particular  invention. 
It  does  not,  therefore,  stand  upon  the  footing'suggested  on  the  part  of  the 
defendant.  And  there  is  nothing  in  the  act  to  enable  us  to  except  any 
individual  or  class  from  its  operation. 

Cb£Sswell,  J.  I  am  entirely  of  the  same  opinion.  I  cannot  see  how 
the  grant  of  the  patent  alleged  in  the  ninth  plea,  in  any  degree  alters  the 
position  or  rights  of  the  defendant.  The  queen,  by  granting  one  man  a 
patent,  does  not  grant  him  the  privilege  of  invading  the  rights  of  another 
man ;  but  merely  prohibits  others  firom  invading  the  right  that  is  exclu- 
sively granted  to  him.  The  defendant  alleges  in  his  plea  that  he  has 
obtained  a  patent  which  he  could  not  use  without  also  using. the  plain-^ 
•6231  *^^'®  invention..  The  plaintiff  doe&  not  want  to  *iise  the  defend* 
ant^s  invention,  or  in  any  way  to  obstruct  or  invade  any  rights 
which  the  defendant  may  have  under  it :  but  the  act  of  parliament  gives 
the  plaintiff  a  right  of  action  against  any  one  who  infringes  his  patent. 
So  far  as  the  plaintiff's  patent  is  concerned,  the  defendant  stands  in  pre- 
cisely the  same  position*  as  all  the  rest  of  the  public.  The  defendant 
might  as  well  have  pleaded,  that,  after  the  plaintiff's  patent  had  become 
void,  and  before  the  passing  of  the  act,  he  had  entered  into  certain 
contracts  for  the  paving  of  certain  streets  according  to  the  plaintiff's 
process.  It  was  not  competent  to  the  queen,  by  her  grant  to  the  defend- 
ant, to  derogate  from  the  grant  she  had  already  made  to  the  plaintiff: 
and  the  efiect  of  the  act  of  parliament  is,  to  restore  him  to  all  the  rights 
he  had  under  the  patent  as  originally  granted  to  him. 

Eele,  J.  I  am  of  the  same  opinion.  The  act  of  parliament  g^ves  to 
the  plaintiff  the  same  rights  and  privileges  he  would  have  enjoyed  if  he 
had  enrolled  a  specification  in  due  time.  This  may,  it  is  true,  woik  in- 
convenience to  some :  but  that  we  cannot  help.  The  legislature  has 
pointed  out  the  mode  in  which  void  patents  may  be  rendered  valid ;  and 
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no  exception  is  made  in  favour  of  parties  who  have  taken  out  patents  in 
the  intermediate  time.  If  the  defendant's  patent  included  the  plaintiff's 
invention,  it  would  be  void.  If  it  was  for  an  improvement  only,  he  is 
not  injured.  At  all  events,  he  is  not  in  a  worse  situation  than  the  rest  of 
die  public.  Judgment  for  the  plaintiff.(a) 

Mmningy  Serjt.,  prayed  leave  to  amend;  but  the  court  said,  that  after 
such  a  lengthened  ai^;ument»  and  judgment  pronounced,  the  application 
was  too  lale. 

(a)  See  fltoefar  t.  WamtTf  aaldy  pb  146. 


♦HOMES  V.  LOCK.    Jpril  30.  [•624 

In  a«niDpfit  for  money  had  and  receiTed,  a  plea  Uiat  the  money  was  the  amount  of  a  prize  in 
an  illegal  ktteiy  held  by  tiie  defendant,  and  Uiatbe  paid  over  the  amonnt  to  J.  8^  whom  he 
coooeiTed  to  be  the  winner,  and  who  waa  entitled  to  reoeive  and  to  retain  the  money,  ia  bad 
for  duplicity. 

AssuicpsiT,  for  money  had  and  received  to  the  use  of  the  plaintiff,  and 
jfbr  money  found  due  upon  an  account  stated. 

Plea — as  to  26j«,  parcel  of  the  moneys  in  the  declaration  mentioned, 
and  the  defendant's  supposed  promise  in  respect  thereof  as  to  that  sum 
— ^that,  before  the  time  of  the  making  of  the  supposed  promise  of  the 
defendant  as  to  the  said  sum  of  26/.,  parcel,  &c.,  and  before  the  com^ 
mencement  of  the  suit,  to  wit,  on  the  22d  of  April,  1844,  he  the  defend- 
ant publicly  at  and  in  a  certain  place,  to  wit,  tibe  Feathers  tavern,  Duke 
street,  St.  James's,  in  the  county  of  Middlesex,  opened  a  certain  lottery, 
the  same  being  a  lottery  not  authorized  by  parliament,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  that  is  to  say,  a 
Derby  lottery,  called,  a  Derby  club,  wherein  the  tickets  or  lots  in  the  said 
lottery  were  to  be  denoted,  to  wit,  by  the  names  of  certain  horses  then 
entered  for  a  certain  horse-race,  to  wit,  the  Derby,  to  be  thereafter  run  at 
{Ipsom,  in  the  year  1844 ;  that  the  plaintiff  and  divers,  to  wit,  seventy- 
four  other  persons,  on  the  day  and  year  aforesaid,  became  subscribers  to 
the  lottery  so  opened  as  aforesaid,  upon  certain  terms,  to  wit,  that  each 
of  the  said  subscribers  should  deposit  with  the  defendant  the  sum  of 
1/.  10^.  as  his  subscription  to  the  said  lottery;  that,  on  the  drawing  of 
the  said  lottery  by  such  subscribers,  he  who  should  be  the  drawer  of  the 
ticket  or  lot  denoted  by  the  name  of  the  horse  which  should  be  6rst  in 
the  said  race  on  the  event  of  the  running  of  Ae  said  race,  should  be 
entitled  to  receive  of  the  defendant  a  large  sum  of  money,  to  wit,  602., 
and  which  sum  the  ^defe^dant  then  promised  he  would  pay  the  re525 
said  drawer ;  that  he  who  should  in  the  said  drawing  be  the 
drawer  of  the  ticket  or  lot  denoted  by  the  name  of  the  horse  which  should 
be  second  in  the  said  race  in  the  event  of  the  running  thereof,  should  be 
entitled  to  receive  of  the  defendant  a  certain  other  large  sum  of  money, 
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to  wit,  252.,  and  which  sum  the  defendant  then  promised  he  would  pay  to 
such  drawer  as  last-mentioned,  and  that  the  sum  of  15/.  should  be 
divided  by  the  defendant  amongst  such  of  the  said  subscribers  as  should, 
on  the  occasion  of  the  drawing  of  the  said  lottery,  be  the  drawers  re- 
spectively of  the  tickets  or  lots  denoted  by  the  names  of  certain  other 
of  the  said  horses  which  should  be  starters  in  the  said  race  on  the  running 
thereof;  the  sum  of  5/.  per  cent.,  nevertheless,  to  be  deducted  from  the 
said  sums  of  602.  and  25/.  respectively.    Averment,  that  the  drawing  of 
the  said  lottery,  afterwards,  and  before  the  said  race,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  17th  of  May,  1844,  took  place 
publicly  at  the  said  public  tavern,  and  on  that  occasion  the  plaintiff  was 
the  drawer  in  the  said  lottery  of  the  ticket  or  lot  denoted  by  the  name  of 
one  of  the  said  horses  so  entered  to  run  in  the  said  race,  to  wit,  a  horse 
named  Ionian ;  that,  afterwards,  to  wit,  on  the  22d  of  May,  in  the  year 
last  aforesaid,  the  said  race  was  run  by  divers,  to  wit,  twenty  of  the  said 
horses  so  entered  as  aforesaid  ;  and  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  after  the  running  of  the  said  race,  the  defendant 
entertained  a  doubt  whether  one  of  the  said  horses,  to  wit,  a  horse  called 
Orlando,  which  ran  in  the  said  race,  or  a  certain  other  of  the  said  horses 
which  ran  in  the  said  race,  that  is  to  say,  the  said  horse  called  Ionian, 
was  the  second  horse  on  the  occasion  of  the  said  running  of  the  said 
race  ;  whereupon,  afterwards,  to  wit,  on  the  day  and  year  last  aforessdd, 
*5261     ^^^  defendant  considered  that  the  said  horse  called  Orlando,  *and 
not  the  said  horse  called  Ionian,  was  the  second  horse  in  the  said 
race ;  of  all  which  premises  the  plaintiff  then  had  notice ;  and  thereupon, 
.  afterwards,  to  wit,  on  the  27th  of  May,  in  the  year  aforesaid,  the  defend- 
ant paid  to  one  Robson,  a  subscriber  to  the  said  lottery,  being  on  the 
occasion  of  the  drawing  of  the  said  lottery,  the  drawer  of  the  ticket  or 
lot  denoted  by  the  name  of  the  said  horse  called  Orlando,  the  said  sum 
of  money  so  agreed  to  be  paid  to  the  drawer  in  the  said  lottery  of  the 
ticket  or  lot  denoted  by  the  name  of  the  horse  that  should  be  second  in 
the  said  race.     Averment,  that  the  defendant  is  sued  in  this  action,  so  fiur 
as  regards  the  said  sum  of  25/.,  parcel,  &c.,  in  the  introductory  part  of 
this  plea  mentioned,  for  and  in  respect  of  the  sum  of  25/.  claimed 
by  the  plaintiff  as  a  subscriber  of  and  in  the  said  lottery,  and  the  drawer 
in  the  said  lottery  of  the  ticket  or  lot  denoted  by  the  name  of  the  said 
horse  called  Ionian,  which  last-mentioned  horse  the  plaintiff  alleged  to 
have  been  the  second  horse  in  the  said  race ;  and  that  the  last-mentioned 
sum  of  25/.  so  claimed  by  the  plaintiff  of  the  defendant  as  aforesaid,  was 
and  is  the  same  sum  of  25/.  for  and  in  respect  whereof  the  defendant's 
supposed  promise  as  to  the  said  sum  of  25/.,  parcel,  &c.,  was  made,  and 
was  not  nor  is  any  other  sum  of  25/.  whatsoever ;  and  that,  by  reason  of 
the  premises  aforesaid,  the  said  supposed  promise  of  the  defendant  as  to 
the  said  sum  of  25/.,  parcel,  &c.,  was  and  is  void,  the  same  being  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided — verification. 
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To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes,  that 
the  plea  did  not  sufficiently  confess  the  cause  of  action  to  which  it  pur- 
ported to  relate,  inasmuch  as  it  did  not  confess  a  promise  in  fact,  but 
treated  the  promise  alleged  in  the  declaration  as  a  supposed  promise  only ; 
that  there  was  not  therein  sufficiently  shown  any  matter  of  fact  in  aToid- 
ance  of  the  said  cause  of  action,  *or  in  what  respect  the  lottery  rmnoj 
in  the  said  plea  mentioned  was  Ulegal,  or  any  facts  showing  that  *- 
it  was  a  lottery  within  the  meaning  of  the  statute  alluded  to  in  the  said 
plea,  but  that  the  plea  consisted  altogether  of  what  should  properly  be  a 
mere  inferenee  of  law  deducible  from  facts  which  ought  to  have  been 
shown  therein,  but  were  not  so  shown ;  that  it  merely  averred  that  the 
lottery  opened  by  the  defendant  was  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  but  did  not  show,  in  any  sufficient  way, 
in  what  respect  it  was  so,  and  averred  that  the  promise  was  void  in  law, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided; 
that  it  did  not  show  that  the  race  to  be  run  was  an  illegal  race ;  that  it 
did  not  sufficiently  confess  and  avoid,  or  directly  traverse,  any  material  fact 
mentioned  in  the  declaration,  but  consisted  of  a  merely  argumentative  de- 
nial that  the  defendant  received  the  sum  as  to  which  the  second  plea  was 
pleaded  for  the  use  of  the  plaintiff,  and  amounted  to  the  general  issue  as 
to  so  much,  inasmuch  as  the  plea  stated  that  the  plaintiff  and  others  sub- 
scribed certain  sums  of  money  upon  certain  terms,  amongst  others,  that, 
under  certain  circumstances  in  the  said  plea  set  forth,  certain  of  the  sub- 
scribers should  receive  from  the  defendant  certain  sums  of  money  which 
he  promised  to  pay  them,  but  did  not  distinctly  state  that  those  sums 
were  to  be  paid  out  of  the  moneys  so  subscribed,  or  that  the  defendant 
was  a  stakeholder,  but  rather  set  out  a  collateral  and  independent  pro- 
mise to  pay  to  the  said  parties  certain  specific  sums  of  money  on  the 
happening  of  the  said  events  respectively ;  that  the  plea  was  uncertain, 
in  that  it  did  not  sufficiently  appear  therefrom  whether  the  said  contract 
entered  into  by  the  defendant  was  a  contract  by  him  as  a  stakeholder  or 
was  an  independent  and  collateral  contract ;  that  the  plea  was  double 
and  multifarious,  in  this,  that  it  set  up  more  than  one  distinct  *an-  r*52R 
swer  to  that  part  of  the  declaration  to  which  it  was  pleaded :  that 
is  to  say,  it  first  denied  the  contract  set  forth  in  the  declaration,  and,  se« 
condly,  set  up  the  illegality  of  such  contract,  and,  thirdly,  it  set  up  the 
defence  that  the  defendant  was  a  stakeholder — ^that,  under  the  circum- 
stances set  fbrth,  he  in  his  judgment  considered  Orlando  to  have  been 
the  second  horse — and  that,  after  notice  to  the  plaintiff  of  that  fact,  he 
the  defendant  paid  over  the  25/.  in  the  plea  mentioned  to  Robson,  the 
holder  of  the  ticket  denoted  by  the  name  of  that  horse ;  that  the  plea 
confessed  a  cause  of  action  to  some  amount,  namely,  a  rateable  propor- 
tion of  the  sum  of  151.  therein  mentioned  as  being  distributable  amongst 
the  starters  in  the  said  race,  but  did  not  in  any  way  avoid  or  answer  the 
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said  last-mentioned  cause  of  action ;  and  that  the  plea  was  in  other  re- 
spects uncertain,  informal,  and  insufficient.    Joinder. 

Chanmlly  Serjt.,  (with  whom  was  Carrie^)  in  support  of  the  demurrer^ 
The  plea  is  bad,  as  amounting  to  non  assumpsit.  It  is  also  bad  for  not 
sufficiently  confessing  the  receipt  of  the  money  to  the  use  of  the  plaintiiSl 
It  does  not  confess  that  Ionian  was  the  second  horse  in  the  race ;  which 
was  essential  to  make  the  251.  money  received  to  the  plaintiff's  use. 
The  plea  is  also  bad  for  duplicity:  it  first  sets  up,  by  way  of  answer  to 
the  action,  the  illegality  of  the  transaction,  and  next,  that,^  having  the 
25/.  in  his  hands  as  a  stakeholder,  the  defendant  paid  it  over  to  a  third 
person,  who  was  entitled  to  receive  and  to  retain  it :  and  the  objection 
of  duplicity  is  not  the  less  fisttal  to  the  plea  because  one  of  the  defences 
is  ill  pleaded.  In  Stephens  v.  Underwood^  4  New  Cases,  655, 6  Scott,  402, 
to  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  defendant 
*5291    P^^^^^^  ^^^  ^  made  the  acceptance  by  ^fdrceand  duress  of  im- 

^  prisonment,  and  that  he  never  had  any  value  for  accepting  or 
paying  the  bill :  and  the  plea  was  held  ill,  for  duplicity.  :  Tindal,  C.  J., 
there  said :  « It  appears  to  me  that  this  plea  is  bad,  for  the  cause  assigned 
in  the  special  demurrer,  viz.,  <  that  it  contains  two  separate  and  distinct 
matters  of  defence,  to  wit,  that  the  acceptance  of  the  said  bill  was  unlaw* 
fixUy  obtained  by  the  plainti£&  from  the  defendant  by  duress  of  imprison- 
ment,— and,  that  there  never  was  any  value  or  consideration  for  the  said 
acceptance.'  The  answer  set  up  is,  t^at  it  is  not  bad,  because  the  second 
ground  of  defence  is  badly  pleaded :  but  the  plea  is  not  the  less  double 
because  one  of  the  grounds  of  defence  is  badly  pleaded.  In  Comyns's 
Digest,  Pkudefj  (£.  2,)  it  is  laid  down  that  <  a  double  plea  is  bad,  though 
one  matter  or  the  other  be  not  well  pleaded :  as,  in  trespass,  if  the  de- 
fendant pleads  molUier  manus  impossuUj  and  a  release,  it  is  double,  though 
the  release  is  not  well  pleaded;  R.  1  Sid.  176.  Though  but  one. of  the 
several  matters  pleaded  be  material.  Per  Dod.y{a}  Poph.  186.'  Here, 
notwithstanding  the  second  branch  of  the  plea  would  be  ill  on  special 
demurrer,  yet  the  entire  plea  is  ill,  for  the  cause  assigned."  This  prin- 
ciple was  also  recognised  in  the  recent  case  of  Purssford  v.  Peek,  12  Law 
Journ.,  N.  S.,  Exch.  103.  There,  in  assumpsit  by  the  endorsee  of  a  bill 
of  exchange  drawn  by  S.  B*  upon,  and  accepted  by,  the  defendant,  the 
latter  pleaded,  that,  after  the  bill  became  due,  the  said  S.  B.  paid  to  the 
plaintiff  the  amount  of  the  bill  in  money  and  work  and  materials,  in  full 
satisfaction  and  discbarge  thereof  and  of  all  damages,  &c.,  which  money 
and  work  and  materials  were  accepted  by  the  plaintiff  in  foil  satisfaction 
and  discharge ;  and  further,  that  tiie  defendant  accepted  the  bill  for  the 
accommodation  of  the  said  S.  B.,  and  that  there  never  was  any  conside- 
*6301    ^^^^^  *^^  value  for  the  payment  thereof  by  the  defendant,  and 

-'  that  the  plaintiff,  at  the  commencement  of  the  suit,  held,  and  now 
holds,  the  said  bill  without  consideration  or  value:  and  the  plea  was  held 

(a)  Doderidge,  J» 
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SI  &r  duplicity,  altiiough  the  latter  allegation  was  bad  on  special  demur- 
rer. Lord  Abinger,  C«  B.,  there  said:  «I  am  disposed  ta  think  the 
plea  double.  The  concluding  part  of  it  makes  it  bo  ;  and  though,  as  a 
defence  to  the  action,  that  part  of  it  may  be  badly  pleaded,  it  is  not  the 
leas  demurrable.''  And  Pabke,  B.,  said :  «If  the  allegation  had  been, 
that  the  plaintiff  had  never  held  for  value,  the  plea  would  clearly  haye 
been  double ;  and  I  agree,  that  it  is  not  the  less  so  on  account  of  its 
beii^  badly  pleaded.''  So,  here,  although  the  allegation  in  the  plea  of 
the  payment  of  the  money  to  Robson,  in  the  belief  that  he  was  the  party 
entitled  to  it  by  reason  of  Orlando,  and  not  Ionian,  being  the  second 
horse,  might  not  stand  the  test  of  a  special  demurrer,  still  it  creates  a 
double  defence,  and  would,  at  any  rate,  after  verdict,  be  an  answer  to 
ibe  action. 

Murphy  J  Serjt.,  for  the  defendant,  at  the  recommendation  of  the  court, 
elected  to  amend,  on  the  usual  terms.  Rule  accordingly.(a) 

(a)  See  Alport  t.  Nvtt^  and  Thorpe  t.  CotoiMm,  poet. 


♦ROAKES  V.  DAVID  MANSER  the  elder  and  DAVID  MANSER    r.^. 
the  younger,  Executors  of  WILLIAM  MANSER,  deceased.    '* 
My  2. 

Debt  on  bond  conditioned  for  the  payment  of  a  ram  of  money  and  interest  on  a  given  day,  and 
for  the  pecfonnance  of  covenants  in  an  indenture.  Plea,  performance  generally.  Replica- 
tion, that  the  obligors  did  not  pay  the  money  in  the  condition  mentioned,  modo  et  forwi&t 
concluding  to  the  countiy : — 

AU,  that  the  replication  was  proper,  as  taking  i«iie  on  the  payment  impliedly  alleged  in  tiia 
plea. 

Htldj  also^  tiiat  die  plea  was  bad. 

Debt,  on  a  bond  in  the  penal  sum  of  2000/.,  by  the  obligee  against 
the  executors  of  William  Manser,  one  of  the  obligors. 

The  bond  and  condition  were  set  out  upon  oyer ;  the  bond  being  a 
joint  and  several  bond  given  by  one  Frederick  Barry,  one  James  Banyi 
and  William  Manser,  the  testator,  and  the  condition,  that,  <t  if  the  obli- 
gors, their  heirs,  executors,  administrators,  or  assigns,  did  and  should 
pay,  or  cause  to  be  paid,  unto  the  plaintiff,  his  executors,  administrators, 
or  assigns,  the  sum  of  1000/.  on  or  before  the  30th  September  then  next 
ensuing,  together  with  interest  for  the  same  after  the  rate  of  4/.  10s.  per 
cent,  per  annum^  without  any  deduction  whatsoever,  according  to,  and  in 
(oH  performance  and  discharge  of,  the  proviso  or  condition  mentioned  in 
a  certain  indenture  of  assignment  bearing  even  date  therewith,  made  be- 
tween the  above-bounden  Frederick  Bany  of  the  one  part,  and  the  plain- 
tiff of  the  other  part ;  and  did  also  observe,  perform,  fulfil,  and  keep  all 
and  singular  the  covenants,  grants,  articles,  conditions,  and  agreements 
whatsoever,  which,  on  his  and  their  parts  and  behalf,  were  or  ought  to 
be  observed,  performed,  fulfilled,  and  kept,  comprised  and  mentioned  in 
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the  said  recited  indenture,  and  that,  in  all  things  according  to  the  true 
intent  and  meaning  thereof,  and  of  the  parties  to  the  same;,  then  the 
obligation  to  be  void,  or  else  to  remain  in  full  force."  The  defendants 
then  pleaded  rum  est  fqjdum  ;  and  further,  that  the  said  Frederick  Barry, 
James  Barry,  and  W.  Manser,  the  testator,  in  his  lifetime,  and  the  defend- 
*5321  ^^^  ^  ^executors  aforesaid  after  the  death  of  the  testator  Manser, 
did  from  time  to  time,  and  at  all  times  after  the  making  of  the 
bond  and  condition,  observe,  perform,  fiilfil,  and  keep  all  and  singular 
the  articles,  clauses,  conditions,  agreements,  matters,  and  things  in  the 
said  condition  comprised  and  mentioned  in  all  things  therein  contained, 
on  their  parts  and  behalf,  |Lnd  on  the  pui  and  behalf  of  each  and  eveiy 
of  them  to  be  observed,  performed,  fidfilled,  and  kept,  according  to  the 
tenor  i^nd  effect,  true  intent,  and  meaning  of  the  said  condition :  Verifi* 
cation. 

To  the  second  ple&  the  plaintiff  replied  that  the  said  Frederick  Barry, 
James  Barry,  and  Manser,  the  testator,  in  his  lifetime,  and  the  said  Fre- 
derick Barry,  James  Barry,  and  the  defendants,  since  the  death  of  Manser, 
the  testator,  did  not  pay  the  said  sum  of  1000/.  in  the  said  condition 
mentioned,  in  manner  and  form  as  in  the  said  second  plea  mentioned — 
concluding  to  the  country. 

To  this  replication  the  defendants  demurred  specially,  assigning  for 
causes,  amongst  others,  that  it  concluded  to  the  country,  and  not,  as  it 
ought  to  have  done,  with  a  verification,  inasmuch  as  it  was  not  a  mere 
traverse  or  denial  of  any  fact  or  matter  alleged  or  contained  in  the  plea, 
but  contained  and  alleged  new  and  fresh  matter,  and  that  the  plea 
secondly  pleaded  was  a  plea  of  general  performance  of  the  condition  of 
the  said  writing  obligatory,  upon  which  plea  no  fit,  proper,  or  certain 
issue  could,  according  to  the  rules  of  good  pleading,  be  taken,  but  the 
plaintiff  ought,  in  answer  to  such  plea,  to  have  replied  settmg  forth  a 
breach  or  breaches  oi  the  said  condition,  and  to  have  concluded  such 
replication  with  a  verification,  in  order  that  the  defendants  might  have 
an  opportunity  of  pleading  to,  and  answering,  such  breach  or  breaches. 

ByleSy  Serjt.,  in  support  of  the  demurrer.  The  bond  declared  on  is 
♦5331  ^*^'"  the  8  &  9  W.  3,  c.  11,  s.  8 ;  and  it  •appears,  on  oyer,  that 
the  condition  is,  for  the  payment  of  a  sum  of  money,  with  inte- 
rest, on  a  given  day,  according  to,  and  in  performance  of,  the  proviso  or 
condition  mentioned  m  an  indenture  of  assignment  bearing  even  date 
with  the  bond,  and  for  performance  of  the  covenants  in  that  indenture 
contained.  Whether  the  money  is  to  be  paid  to  the  obligee,  or  at  a  par- 
ticular place  named,  the  court  cannot  see,  without  having  recourse  to  the 
indenture.  The  plea  is  a  general  plea  of  performance.  The  plaintiff  waa 
bound  either  to  assign  a  breach  or  to  reply  specially  to  the  plea ;  a  tra^ 
verse  of  the  whole,  or  of  any  portion  of  it,  being  contrary  to  the  rules  of 
good  pleading.  In  Sayre  v.  Minns,  Cowp.  575,  Lord  Mansfield  says : 
ul  take  this  to  be  a  rule  in  pleading,  that  you  cannot  go  to  issue  on  a 
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general  ayerment  of  performance :  apd  the  reason  of  this  is,  that  the  ques- 
tion may  be  brought  to  some  degree  of  certainty,  and  notice  given  of 
vrhat  is  intended  to  be  agitated  at  the  trial*  When  a  particular  breach 
is  assigned,  there  is  an  affirmative  oflSsred  on  one  side,  upon  which  the 
other  may  take  issue.  But  here  there  is  a  general  averment  j  and  no  issue 
is  offered  by  the  replication.**^  [Cbesswell,  J.  There  will,  probably, 
be  no  dispute  about  that.  Do  you  find  any  case  of  a  plea  of  genentl 
performance,  where  the  condition  of  tiie  bond  is,  inter  <d%a^  for  payment 
of  a  sum  certain  on  a  given  day  ?]  In  Comyns's  Digest,  title  Pleader ^ 
(2  V.  13,)  it  is  laid  down  that  <*the  defendant  may  plead  performance 
generally,  or  a  special  performance."  The  law  upon  this  subject  is  very 
fully  discussed  in  Hayman  v.  Gerrardj  1  Wms.  Saund.  101,  et  seq.,  and 
the  notes  thereto.  That  was  an  action  of  debt  on  a  bond,  conditioned  to 
render  an  account  of  all  such  sums .  of  n^oney  and  goods  as  were  due 
and  belonging  to  W.  N.  at  the  tiihe  of  his  death,  which  should  any  ways 
come  to  the  defendant's  hands,  and  to  make  an  equal  ^dividend  t*koa 
of  all  such  sums  of  money,  &c.^  and  to  pay  the  plaintiff  a  proper-  ^ 
tion  of  the  same:  plea,  that  no  goods  came  to  the  defendant's  hdnds: 
replication,  that  a  silver  bowl  came  to  his  hands,  concluding  with  an 
averment ;  whereupon  demurrer.  Adjudged  that  the  replication  was  bad, 
for  not  assigning  a  breach,  viz.,  that  the  defendant  did  not  make  a  divi* 
dend  or  pay  the  proportion ;  but  that  the  conclusion  with  an  averment 
was  proper.  Twisden,  J.,  cited  a  case  where  a  man  was  bound  to  pay 
to  the  obligee  101,  upon  the  day  of  his  marriage  ;  and  in  an  action  upon 
the  bond  the  defendant  pleaded  that  the  obligee  was  not  married ;  and 
the  plaintiff  replied  that  he  was  married  on  such  a  day ;  and  upon  issue 
joined,  and  verdict  given  thereon,  it  was  adjudged  to  be  aided  after  ver- 
dict :  <<  but,"  observed  Twisden,  J.,  « if  the  defendant  had  demurred,  as 
here,  it  had  been  bad,  as  he  said  the  opinion  of  the  court  then  was." 
Upon  this  the  reporter  remarks:  <<  The  court  said  that  the  replication  in 
this  case  was  well  concluded,  and  as  it  ought  to  be,  qnod  mirum  videtur; 
for  it  seems  to  me  that  the  replication  was  bad  upon  that  account."  In 
the  note  (a)  it  is  said :  « In  the  report  of  this  case  in  1  Sid.  341,  Wykd^ 
HAM,  J.,  is  said  to  have  doubted  whether  the  conclusion  with  an  averment 
was  improper,  because  he  thought  the  matter  of  the  replication  was  new, 
which  might  be  answered  by  the  other  side.  If  the  replication  had, 
indeed,  introduced  new  matter,  the  conclusion  with  an  averment  would 
^certainly  have  been  proper ;  as  it  is  an  established  rule,  that,  whenever 
new  matter  is  introduced,  the  pleading  must  conclude  with  an  aver-* 
ment,(6)  in  order  to  give  the  other  party  an  opportunity  of  answering  it.(c} 


i: 


(a)  Page  103  a,  n.  (8). 

(6)  Curry  v.  Stephewon,  Garth.  337 ;  Cowptr  ▼.  Toieers,  1  Lafw.  101 ;  FUewood  t.  PoppU- 
weU^  2  Wilfl.  66 ;  ChandUr  t.  MoUrU,  I  Dougl.  68,  and  the  authorities  there  cited;  Hendtrton 
y.  Withy,  ^T.TL  676, 

(c)  That  is  so,  provided  the  new  matter  be  afihrmatiTe  matter.  If  it  be  merely  new  negt- 
tt^  matter,  altbongfa  the  oonduston  should  be  to  the  cooit,  a  Terificatton  »  onnecessaiy  and  ia 
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^6^1  ^^>  where  there  is  an  affirmative  on  the  *one  side,  and  a  nega- 
-'  tive  on  the  other,  or  ince  versdf  the  conclusion  niust  be  to  the 
eountry.(a)  And  so  it  is,  though  the  affirmative  and  negative  be  not  in 
express  words,  but  only  tantamount  thereto.(6}  Though  these  rules  are 
clear,  yet,  in  the  application  of  them,  great  nicety  and  attention  to  the 
cases  on  the  subject  are  absolutely  necessaiy.  In  IVapaud  r.  Mercery 
2  Burr.  1022,  the  court  held  the  conclusion  to  the  country  to  be  proper, 
conceiving  that  there  was  a  sufficient  affirmative  and  negative,  notwith- 
standing it  was  much  insisted  that  die  r^lication  contained  new  matter. 
But|  in  a  late  case,(c)  the  authority  of  that  case  was  lather. shaken.  That 
was  debt  on  bond :  on  oyer,  the  condition,  after  reciting  that  the  plaintiff 
had  appointed  the  defendant  his  deputy  customer  for  the  port  of  White- 
haven, was,  that  the  defendant  should  justly  accotmt  half-yearly  for  and 
pay  to  the  plaintiff,  or  such  person  or  persons  as  he  should  appoint,  all 
such  fees,  &c.,  as  the  defendant  should  thereafter  receive  in  respect  of 
his  said  office.  The  defendant  pleaded  a  general  performance.  Repli- 
cation, that  the  defendant  received,  in  respect  of  his  said  office,  fees  due 
to  the  plaintiff  to  the  sum  of  335/.,  which  he  ought  to  have  paid,  but  had 
not  paid,  to  the  plaintiff,  or  to  his  appointment.  Rejoinder — protesting 
against  such  receipt — ^that,  before  the  defendant  had  and  received  the 
same,  the  plaintiff  appointed  A.  B.  to  x«ceive  the  fees  which  should  be- 
come due  to  the  plaintiff,  and  that  he  paid  all  fees  so  received  to  the 
*5361  ^^  ^*  '  ^"^  concluded  with  an  averment.  Upon  demuner 
-'  for  this  cause,  it  *was  objected  that  here  was  a  sufficient  ne- 
gative and  affirmative;  that  it  was  not  necessary  that  they  should  be 
particular,  for,  where  the  plea  of  one  party  is  general,  the  other  need  not 
be  particular ;  that  payment  to  the  appointee  was,  in  law,  a  payment  to 
the  principal  himself,  and  it  ought  to  have  been  so  pleaded;  and  the 
above-mentioned  cases  of  Hayman  v.  Gerrardj  Bayly  v.  Taylor^  Co. 
Litt  126  a,  and  Trapaud  and  Mercer^  were  cited ;  and  the  last  case  was 
much  relied  upon,  and  pressed  as  directly  in  point  But  the  court, 
namely  Lord  KEinroK,  C.  J.,  and  Ashhurst  and  Gbose,  Js.,  {absenk  Bul- 
LEB,  J.,)  held  that  the  rejoinder  contained  new  matter,  namely,  the  ap- 
pointment of  A.  B.  to  receive  the  fees,  and  so  was  rightly  concluded  with 
an  averment,  and  seemed  to  doubt  the  authority  of  TSftg^aud  and  Mercer. 
In  the  present  case,  however,  the  replication  does  not  introduce  any  new 
matter,  but  merely  maintains  the  affirmative  of  that  which  is  denied  by 
the  plea ;  and  therefore  it  ought,  agreeably  to  the  above  opinion  of 
Sattkdebs,  to  have  concluded  to  the  country^''  And  in  a  subsequent 
note,  it  is  said :  (d)  ^According  to  the  opinion  of  Saokbers,  this  ease 

inaitificiaL  Co.  Litt  808  a;  Bodmkam  t.  mt,  7  U.  St  W.  S74,  8  DawL  P.  C.  888; 
rapri,  375. 

(a)  CKarUton  t.  Finmy,  air  T.  Raym.  98 ;  Skinmtr  t.  KUb^,  Cvth.  87 ;  Jtcberti  t.  Marridip 
t  8  Saund.  189. 

(6)  Co.  Litt.  126  a;  AUxandir  t.  Lam^  YaW.  187. 

(c)  Ftanm  t.  Piormm,  T.  T.  81  G.  8,  K.  B.  MS.  (fy  Page  103  d,  n*  (4)« 
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lias  been  denied  to  be  law,  in  Meredith  ▼.  Alkuy  Carth.  116,  where  the 
court  said  that  they,  of  their  own  knowledge,  were  satisfied  that  the  case 
of  Hayman  v.  Gerrard  was  not  law,  nor  taken  to  be  so  at  the  bar,  at  the 
time  when  the  judgment  in  that  case  was  ^ren.  It'  would,  indeed,  be 
absurd  to  coi^pel  the  plaintiff  to  assign  a  breach,  when  the  plea  itself 
admits  a  non-performance.  The  true  distinction  between  those  cases 
where  it  is  necessary  to  assign  a  breach  in  the  replication,  and  where  not, 
seems  to  be  taken  by  Holt,  C.  J.,  in  the  same  case  of  Meredith  v.  Alleyn^ 
1  Salk.  138,  <  that,  in  all  cases,  (that  of  a  bond  to  perform  an  award  ex- 
cepted,) if  the  defendant  pleads  a  special  matter  that  *adtnits  and  rvgo^ 
excuses  a  noiv^perfarrnancey  the  plaintiff  need  only  answer  and  fal-  *- 
sify  the  special  matter  alleged;  for,  he  that  excuses  a  non-performance 
supposes  it,  and  the  plaintiff  need  not  diow  that  which  defendant  has 
supposed  and  admitted ;  but,  if  defendant  pleads  a  performance  qf  the 
condition^  thoiigh.  it  be  npt  well  pleaded,  the  plaintiff'  in  his  replication 
must  show  a  breach ;  for,  then  he  has  not  a  cause  of  action  unless  he 
shows  one.' "  In  Plomer  V.  Ross,  5  Taunt.  386,  it  was  held,  that  in 
debt  on  bond  conditioned  for  the  performance  of  covenants,  if  the  de- 
fendant craves  oyer  and  pleads  performance  of  each  covenant  specially, 
and  also  general  performance,  the  plaintiff  must  assign  specific  breaches 
in  his  replication,  if  be  has  not  done  it  in  his  declaration ;  and,  if  he 
merely  takes  issue  on  the  general  performance,  and  enters  a  separate 
assignment  of  breaches  on  the  record,  no  damages  can  be  assessed  on 
them,  and  the  court  will  award  a  repleader.(a)  That  case  shows,  that 
where  the  defendant  pleads  general  performance,  the  plaintiff  must  spe- 
cially assign  breaches  in  his  replication.  And  this,  was  so  at  common 
law,  independently  of  the  statute  8  &  9  W.  3,  c.  11,  sect.  8,  which  is 
imperative.  [Cb£:sswell,  J.  There  are  authorities  to  show,  that,  if  the 
bond  be  conditioned  for  payment  of  money  and  performance  of  covenants, 
and  the  defendant  pleads  generally  that  he  has  paid  the  money  and  per- 
formed the  covenants,  a  replication  traversing  llie  payment  of  the  money 
is  well  concluded  to  the  countiy.  Bush  v.  LeahCy  3  Dougl.  255,  was 
debt  on  a  bond  conditioned  for  the  payment  of  5000/.  at  certain  times, 
and  performance  of  covenants  in  an  indenture:  the  plea  stated  the  pay- 
ment of  the  money  at  the  times,  and  performance  of  the  covenants :  the 
plaintiff  replied  that  the  defendant  did  not  pay  the  money,  fnodoet/brmAf 
and  concluded  to  the  country;  and  it  was  held,  on  ^special  r*^oQ 
demurrer  assigning  this  for  cause,  that  the  conclusion  to  the  '- 
country  was  good.  And  in  J\ir7ier  v.  M<JVamaray  2  Chitt.  Rep.  697,  it 
was  held  that  a  plea — ^to  a  declaration  on  a  bond  conditioned,  amongst 
other  things,  for  the  payment  of  3000J. — ^that  all  the  snms  of  money 
which  became  due  on  the  bond  were  paid,  may  be  replied  to  generally, 
by  a  general  denial  in  the  words  of  the  plea,  without  assigning  any 
specific  breach.]    In  Darbishire  v.  Butler^  5  J.  B.  Moore,  198,  to  debt  on 

(a)  Vide  7  M.  dt  G.  616. 
VOL.  I.  43  2  F 
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bond,  the  defendant  craved  oyer,  and,  after  recitbg  a  mortgage*deed 
which  showed  the  condition  to  be  for  payment  of  a  sum  of  money  cm  a 
day  specified  according  to  the  tenor  of  the  proviso  contained  in  the  in« 
denture,  and  for  the  performance  of  the  covenants  therein,  pleaded  that 
there  was  no  negative  or  disjunctive  covenants  in  the  indenture,  and  that 
he  paid  the  money  mentioned  in  the  condition  on  the  day  therein  spe- 
cified, according  to  the  effect  thereof,  and  performed  all  the  covenants 
and  provisoes  in  the  indenture  on  his  part  to  be  performed.  The  defend- 
ant  in  his  replication  took  issue  generally  on  the  non-payment  of  tiie 
money,  and  concluded  to  the  country.  On  special  demurrer,  assigning 
for  causes  that  the  replication  should  have  concluded  with  a  vmfication, 
and  that  no  breach  of  the  condition  had  been  assigned  according  to  the 
8  &  9  W.  3,  c.  11,  8.  8,  it  was  held  that  the  replication  was  good,  the 
only  point  in  issue  being  the  payment  of  the  money,  and  the  plaintiff 
having  therein  denied  the  whole  substanceof  the  defendant's  plea.  That 
case,  however,  has  been  very  much  doubted.  [Cresswell,  J.  Do  you  find 
any  precedent  of  such  a  plea  to  an  action  on  a  bond  conditioned  for  pay- 
ment of  money  and  the  performance  of  covenants  ?  Tindal,  C.  J.  I 
think  the  plea  is  bad  in  substance :  and  the  case  last  cited  seems  to  show 
*5391  ^^^  ^^  replication  is  good.]  The  only  distinction  between  *Dar^ 
bUMre  v.  Butier  and  the  present  case  is,  that  there  the  plea  alleged 
that  the  defendant  paid  the  money  mentioned  in  the  condition  on  the 
day  therein  specified.  [Tindal,  C.  J.  And  diat  goes,  in  truth,  to  the 
substance  of  the  action.] 

Charmdly  Serjt.,  contrit.  The  plea  is  clearly  bad  unless  it  expressly,  or 
by  implication,  alleges  payment  of  the  money  according  to  the  terms  of 
the  condition.  It  is  of  the  very  essence  of  the  plea  that  it  should  appear 
that  Manser,  or  one  of  the  other  obligors,  paid  the  money.  Now,  it  is  a 
general  rule,  that  the  plaintiff  in  his  replication  must  traverse  some  matter 
that  is  expressly  alleged  or  necessarily  implied  in  the  plea ;  and,  if  he  do 
so,  his  replication  properly  concludes  to  the  country.  It  is  said  that  the 
plaintiff  could  not  properly  take  issue  on  this  plea,  but  was  bound  to 
assign  breaches  under  the  statute  8  &  9  W.  3,  c.  11,  s.  8.  That  statute, 
however,  has  no  application  here.  The  replication  does  not  tender  an 
issue  on  the  general  allegation  of  performance :  it  takes  issue  on  the 
implied  allegation  of  payment  of  the  money  according  to  the  condition, 
and  therefore  well  concludes  to  &e  country.  Sayre  v.  Jlfim»,  Cowp.  675 ; 
Bayman  v.  Gerrard^  1  Wms.  Saund.  101,  and  the  authorities  cited  in  the 
notes  to  the  latter  case,  are  consistent  with  this  mode  of  concluding  the 
replication ;  and  Bush  v.  Leake^  3  Dougl.  256,  and  Darbishire  v.  BiUeff 
6  J.  B.  Moore,  198,  are  distinct  authorities  to  show  that  it  is  proper. 
The  case  last  cited  was  confirmed  in  Smith  v.  Bondy  10  Bingfa.  126, 3  M. 
&  Scott,  628.  If  the  plea  does  not  contain  the.  allegation  tiiat  is  traversed 
by  the  replication,  it  affords  no  answer  to  the  action. 

ByleSf  Serjt.,  in  reply.    A  general  plea  of  performance  would,  un- 
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doubtedly,  be  bad  in  the  case  of  negative  *or  disjunctive  cove*  r«54A 
nants.  If  that  had  been  the  case  here,  the  plaintiff  might  have 
set  out  the  indenture  and  demurred.  Plomer  v.  Raines  4  East,  344,  n. 
In  Bush  V.  XeoAv,  the  attention  of  the  court  does  not  appear  to  have  been 
called  to  the  necessity  of  assigning  a  breach,  or  to  the  difierence  between  a 
replication  and  other  pleadings :  and  in  Smith  v.  Band  the  court  seem  to 
have  thought  that  the  case  was  not  within  the  statute  at  all.  Here,  the 
plea,  if  objectionable,  is  clearly  not  so  on  general  demuirer.(a) 

TiNDAL,  C.  J.  It  seems  to  me  that  the  replication  in  this  case  is  well 
enough.  The  action  is  brought  upon  a  bond,  the  condition  of  which  the 
defendant  has  set  out  on  oyer ;  and  it  appears  to  have  been  conditioned 
for  the  performance  by  the  obligors,  their  heirs,  &c.,  of  two  separate  and 
distinct  matters:  the  one,  that  they  should  pay,  or  cause  to  be  paid,  unto 
the  plaintiff,  his  heirs,  &c.,  1000/.  on  or  before  a  given  day,  with  interest, 
according  to,  and  in  full  performance  and  discharge  of,  the  proviso  or 
condition  mentioned  in  a  certain  indenture  or  assignment,  bearing  even 
date  with  the  bond,  and  made  between  the  principal  obligor  of  the  one 
part,  and  the  obligee  of  the  other  part :  the  other,  that  they  should  ob* 
serve,  perform,  fulfil,  and  keep  all  and  singular  the  covenants,  &c.,  on 
their  part  to  be  observed,  comprised  and  mentioned  in  the  indenture.  In 
order  to  plead  performance  of  that  condition,  the  defendants  should  have 
taken  issue  upon  the  very  words  of  it,  and  aUeged  that  the  testator  (or 
one  of  the  other  parties  to  the  bond)  did,  on  the  day  named,  pay  or  cause 
to  be  paid,  unto  the  plaintiff  the  principal  sum  and  interest,  according  to, 
and  in  full  performance  and  discharge  of,  the  proviso  or  condition  in  the 
indenture  *mentioned ;  and  then  they  should  have  gone  on  fur-  t^kai 
ther  to  allege  that  the  obligors  did  observe,  perform,  fulfil,  and 
keep  all  and  singular  the  covenants,  &c.,  on  their  part  to  be  observed, 
&c.,  comprised  and  mentioned  in  the  indenture,  and  that,  in  all  things 
according  to  the  true  intent  and  meaning  thereof  and  of  the  parties  to  the 
same.  Instead,  however,  of  adopting  that  course,  they  have  pleaded, 
generally,  that  the  co-obligors  and  the  testator,  m  his  lifetime,  and  the 
defendants  as  executors  after  his  death,  did,  from  time  to  time,  and  at  all 
limes  after  the  making  of  the  bond  and  condition,  observe,  &g.,  all  and 
singular  the  articles,  clauses,  conditions,  &c.,  in  the  said  condition  com- 
prised and  mentioned,  in  all  things  therein  contained,  on  their  parts  and 
behalf,  and  on  the  part  and  behalf  of  each  and  every  of  them,  to  be  ob- 
served, performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  condition — concluding  with  a  verifi- 
cation. This  is  a  plea  which,  in  strictness  and  propriety,  I  think  the 
defendants  ought  not  to  have  been  allowed  to  plead.  The  authorities 
seem  to  me  to  be  clear  to  that  effect.  Lord  Chief  Baron  Comtns,  in  his 
Digest,  title  PUaxkr^  (2  W.  33,)  lays  it  dovm,  that,  <<  if  the  condition  of 
the  bond  be,  to  do  several  things,  the  defendant  cannot  plead  perform- 

(a)  8ed  iv^  infii,  648. 
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ance  generally,  though  all  are  in  the*  affirmative,  but  shall  answer  specially 
to  every  particular:"  for  which  he  cites  1  Lev.  303,  Kel.  95  b,  and  1  Sid. 
215.  If,  therefore,  the  plea  in  this  case  had  been  a  proper  plea  of  per- 
formance of  the  condition,  it  would  have  contained  a  distinct  aUegatiou 
of  payment  of  the  money  on  the  day  specified :  and,  although  tiiis  may 
be  a  defect  that  should  have  been  pointed  out  as  a  cause  of  special  de« 
murrer,  still,  I  ,think  the  defendants  ought  not  to  be  placed  in  a  better 
♦5421  P^s^^OB  than  if  they  had  pleaded  a  formal  and  •proper  plea.(fl) 
Upon  this  record  it  may  be  taken  as  if  the  plea  had  expressly 
alleged  Qiat  the  money  was  paid  on  the  day  provided  by  the  condition: 
and  that  brings  it  within  the  Q^ises  of  Bu,sh  y.  Leakey  Darbishire  v.  Butler^ 
and  Sfjiith  v.  Band.  In  an  action  upon  a  money  bond,  no  breaches  need 
be  assigned:  {b)  and,  if  the  plaintiff  in  the  present  case  is  content  to  rest 
upon  the  issue  as  to  the  payment  of  the  money,  no  fresh  breach  need  be 
assigned.  Taking  it,  therefore,  that  the  plea  affirmatively  alleges  pay- 
ment of  the  money,  I  dp  not  see  how  this  case  differs  from  those  cited. 
On  the  ground,  therefore;  upon  which  it  is  put  in  Bush  .y.  Leake^  namely, 
that  it  is  impossible  that  any  traverse  can  be  taken  except  upon  the  single 
point  of  payment,  I  think  the  replication  in  the  present  case  is  good,  and 
well  concluded  to  the  country;  and  consequently  that  judgment  must  be 
for  the  plaintiff. 

C0I4TMAN,  J.  I  am  of  the  same  opmion.  It  seems  to  me  that  the  plea 
yrould  be  defective  on  genial  demurrer.  It  must,  however,  be  assumed 
to  allege,  impliedly,  that  the  money  was  paid  on  the  day  stipulated  ;  (a) 
and  the  cases  of  Bush  y.  Leake  and  Turner  y.  M^J{amara  show,  that,  if 
that  allegation  had  been  expressly  contained  in  the  plea,  a  replication 
traversing  the  payment  generally,  and  concluding  to  the  country,  would 
have  been  good. 

CresswelL)  J.  The  observations  made  by  the  Lord  Chief  Justice  ex- 
haust the  subject :  it  is,  therefore,  enough  for  me  to  say  that  I  entirely 
,<;oncur  in  them. 

Erle,  J.,  concurred.  Judgment  for  the  plaixttiff. 

(a)  See  Hobwn  v.  MiddUton^  ft  B.  ft  C.  895,  9  D.  ft  R.  249. 

(6)  SmUh  v.  Bond,  10  Bingh.  125,  3  M.  ft  Scott,  528 ;  ^a^at  ▼.  T/unmu,  5  B.  ft  Ad.  40, 
2  N.  ft  M.  663.  '  But  where  Uie  priodple  is  pujable  by  iDBtalmenta,  breeches  ere  to  be  ee- 
ngned  in  the  dedaretioii  or  in  the  repUcatioDy  or  ftiggMted  oa  the  leoon).  WShughbif  ▼. 
Swinton,  6  Sast,  550,  2  J.  P.  Smith,  663. 
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B^  C^  D.  and  E.  gave  a  joint  and  several  promimoiy  note  to  A.  for  8002.  and  interest,  as 
•ecarity  for  a  loan  to  A.  On  the  death  of  B.,  B.  obtained  the  note  from  A.  for  th«  purpose 
of  procuring  the  signatiire  of  an  additional  party ;  and,  to  secure  its  return,  B.  andC.  signed 
the  following  document :— ><  I  O  Mr.  A.  the  sum  of  2001.  for  ralue  received."  The  note  was 
returned  from  B.  to  A.,  with  the  name  of  F.  added,  but  the  1  O  U  was  not  given  up.  The  al- 
teration was  made  with  the  assent  of  all  parties. 

Qiitfre,  whether  the  addition  of  the  fifth  name  was  such  a  material  alteration  as  to  avoid  the 
nolel 

Aasoming  it  to  he  So : — EMd^  in  an  action  by  A.  against  B.,  that,  inasmuch  as  the  note  was 
free  from  objectiwi  at  the  time  the  I  O  U  was  given,  it  was  adodssifaie  in  evidence  in  support 
of  a  count  upon  an  account  stated  by  the  I  O  U. 

And  that,  A.  aasetiting  to  a  verdict  being  entered  against  him  upon  the  count  on  the  note,  be 
was  entitled  to  a  verdict  for  200J.  on  the  account  stated,  although  the  particulars  of  demand 
merely  alleged  that  the  action  was  brought  to  recover  the  amount  of  the  promissory  note. 

Httd,  alio,  that  die  insertion  of  the  words  **for  vo/im  rectwoT  did  not  render  the  1  O  U  liahle 
to  a  note,  or  to  an  agreement,  stamp. 

Assumpsit,  by  the  payee  against  one  of  the  makersof  a  joint  and  seve- 
ral  promissory  note  for  200/.  and  interest,  payable  on  demand.  The  de* 
claration  contained  a  count  upon  the  note  and  a  count  upon  an  account 
stated.  The  particulars  of  demand  were  as  follows : — <<  This  action  is 
brought  to  recover  the  amount  of  the  promissory  note  in  the  first  count 
of  the  declaration  mentioned,  with  interest  thereon  to  the  day  of  pay- 
ment." 

The  defendant  pleaded,  to  the  first  count,  that  he  did  not  m^ke  the 
note,  and,  to  the  second,  non  assumpsit. 

The  cause  was  tried  before  Coltman,  J.,  at  the  first  sitting  in  Middle- 
sex in  Hilary  term  last.  It  appeared,  that  on  the  1st  of  February,  1841 ,  the 
plaintiff  lent  200/.  to  one  James  White,  to  secure  the  repayment  of  which 
he  took  a  promissory  note  in  the  following  form : — 

"  je200  0  0.  "  GlasUmhiry,  FA.  Isi,  1841. 

«  We  jointly  and  severally  promise  to  pay  Mr.  John  *Gould,     rmfjLL 
or  order,  two  hundred  pounds,  with  lawful  interest,  for  value  re-     '- 
ceived.  (Signed)        <<  James  WinrE. 

a  Jambs  Coombs. 
I  «  Joseph  White. 

*<  Robert  White." 

In  June,  1843,  Robert  White,  one  of  the  parties  to  the  note,  having 
died,  the  plaintiff  required  another  surety  to  be  substituted.  The  plain- 
tiff accordingly  gave  the  note  to  James  White,  the  principal  debtor,  in 
order  that  he  might  procure  the  signature  of  another  party  ;  and  to  secure 
the  return  of  the  promissory  note,  James  White  gave  the  plaintiff  an  1 0  U 
as  follows : — 

<^I  0  Mr.  John  Gould  the  sum  of  two  hundred  pounds  for  value  rt^ 
caved.    /uTieT,  1843.      ^  (Signed)  "James  White. 

«  James  Coombs/' 
2f2 
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James  White,  having  obtained  the  signature  of  one  Maxy  White  to  the 
note,  returned  it  to  the  plaintiJST,  who  promised  to  destroy  the  I  0  U.  The 
alteration  in  the  note  was  made  with  the  assent  of  the  defendant.  Upon 
its  being  tendered  in  evidence  in  support  of  the  issue  on  the  first  count, 
it  was  objected,  on  the  part  of  the  defendant,  that  the  addition  of  the  new 
name  was  such  a  material  alteration  as  to  avoid  the  note ;  and  Clerk  v. 
Blackstocky  Holt,  N.  P.  C.  474,  and  Bayley  on  Bills,  5th  edit.  p.  102, 
were  cited. 

On  the  other  hand  it  was  insisted  that  the  addition  of  the  name  of  Mary 
White  did  not  affect  the  defendant's  liability  upon  the  notes  and  Cation  v. 
Sbnpsony  8  Ad.  &  K-  136, 3  N.  &  P.  248,  was  cited.  There,  the  defendant 
and  plaintiffgave  a  joint  and  several  promissory  note  to  A.,  the  plaintiflfsign* 
*545l  ^  ^  ^^  defendant's  surety.  Afterwards,  A.  pressing  the  *  defend- 
-'  ant  for  payment,  time  was  allowed  upon  L.  adding  his  signature 
as  additional  security.  No  new  stamp  was  put  on^the  note.  The  plain* 
tiff  afterwards  paid  A.  the  money :  and  it  was  held  that  he  might  sue  the 
defendant  for  money  paid,  and  that  the  payment  was  not  voluntary,  the 
addition  of  L.'s  name  not  annulling  the  plaintiff's  original  liabOity  on  the 
note.  In  that  case  the  court  said :  « In  the  absence  of  all  authority^  we 
shall  hold  that  this  was  not  an  alteration  of  the  note^but  merely  an  addi- 
tion which  had  no  effect." 

It  was  ftirther  insisted  on  the  part  of  die  defendant,  that  the  10  U^ 
which  was  6ffered  in  support  of  the  second  count,  was  inadmissible,  inas- 
much as  either  it  was  a  promissory  note  or  it  was  an  agreement,  and,  if 
the  latter,  was  void  for  want  of  an  agreement  stamp,  and  as  a  special 
promise  given  for  the  debt  of  a  third  party,  without  consideration  appa- 
rent on  the  face  of  it. 

Both  objections  being  overruled,  a  verdict  was  found  for  the  plaintifi^ 
damages  209/.^  the  amount  of  the  note  and  interest ;  but  leave  was  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit. 

ByleSf  Seijt.,  in  Hilary  term  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  a  verdict  for  the  defendant,  or  for  a  new  trial. 

Kmglakef  Serjt.,  now  showed  cause.  As  to  the  first  point,  he  submit- 
ted that  the  addition  of  the  name  of  Mary  White  did  not  avoid  the  note, 
inasmudi  as  the  liability  of  the  defendant  was  in  no. degree  varied  by  it : 
Master  r.  JHi/fer,  4  T.  R.  320;  CaUan  v.  Simps&n,  8  Ad.  &E.  136,  3N, 
&  P.  248;  8igpr(\  644;  itfr&y  546,  649:  and  ftirther,  that,  if  a  mate- 
rial alteration,  the  objecdon  should  have  been  speciaUy  pleaded.  SweeHng 
•6461  ^'  **^'  9  B.  &  C.  365,  4  Mann,  fc  Ryl.  287;  Hemming  V. 
''  neneryy  9  Ad.  &  E.  926, 1  P.  &  D.  661 ;  Mason  v.  Bradky^ 
II  M.  &  W.  590;  DaMson  v.  Cooper,  11  M.  &  W.  778. 

Upon  the  second  point,  he  insisted  that  the  I  0  U  was  a  di^inct  ao* 
knowledgment  of  a  subsisting  debt  of  200/.  in  respect  of  which  the  de- 
fendant himself  was  primarily  liable,  and,  consequently,  that  it  was  evi- 
dence to  support  the  count  upon  an  account  stated ;  and  that  it  was  not 
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the  le^  an  acknowledgment  of  a  subsisting  debt  by  reason  of  the  agree* 
ment  that  it  was  to  be  destroyed  on  the  note  being  restored  to  the  plain- 
tiflf:  and  he  distinguished  the  case  of  Teal  y.  ^tUy^  2  Bro.  &  B.  99,  4  J. 

B.  Moore,  642^  on  the  ground  that  in  that  case  there  was  no  acknowledg- 
jnent  of  a  precise  and  definite  sum  being  <lue. 

Bylesy  Serjt.9  (with  whom  was  Prideauxy)  in  support  of  the  rule.  The 
addition  of  the  fifth  name  to  the  note  was  a  material  alteration,  ^ich,  if 
made  without  the  consent  of  the  parties  to  be  affected  by  it,  would  have 
avoided  the  note  at  common  luw,  and,  if  with  consent,  rendered  it  void 
under  the  stamp  act.  The  addled  party  might,  by  a  part*payment,  take 
the  case  out  of  the  statute  of  limitations,  and  so  materially  affect  the  lia- 
bility of  the  original  mak^^of  the  note.  Alterations  of  a  much  more  se- 
rious nature  have  been  held  sufficient  ta  destroy  the  ralidity  of  bills  or 
notes;  Bayley  on  Bills,  5th  edit.  p.  112 ;  Clerk  v.  Blackstock^  Holt,  N.  P. 

C.  474 ;  Calvert  t.  JBaker^  4  M.  &  W.  417.  In  the  case  of  a  deedj  any 
material  alteration,  whether  made  by  a  party  to  it  or  by  a  stranger,  ren- 
ders it  void :  PigoCs  case,  11  Co.  Rep.  26  b ;  Zouche  v.  Clayey  2  Lev. 
35 ;  Daoidsoii  v.  Cooper.  Cotton  t.  Smpsm^  8  Ad.  &  E.  136,  3  N.  ft  P. 
248,  was  decided  upon  thegroiind  that  the  added  party  was  not  liable  on 
the  note,  and,  *Uierefore,  that  the  character  of  tfie  instrument  r^ej^ 
remained  unaltered.    That  case  is  clearly  irreconcilable  with  all    *' 

the  other  authorities. 

This  objection  is  not  one  which  it  is  necessary  to  plead  specially :  the 
alteration  of  the  note  with  the  consent  of  the  parties  did  not  destroy  the 
original  contract,  but,  at  the  most,  oidy  prevented  its  being  given  in  evi- 
dence. Calvert  v.  Baker^  4  M.  &  W.  417,  is  a  distinct  authority  to  show 
that  this  defence  is  good  under  such  a  plea  as  here  pleaded. 

Then,,  the  I  0  U  amounted  to  a  promissory  note  within  the  statute  of 
Anne^(a)  and  might  have  been  declared  upon  as  such :  it  shows — rvalue 
passing,  the  parties  between  whom  it  passed,  and  the  specific  amount  of 
the  debt.  [Cresswsll,  J.  Does  not  every  I  O  U  import  the  same  ?  It 
imports  consideration ;  ^nd  there  must  be  a  debt.  Suppose,  instead  of 
the  words  «  for  value  received,"  the  words  *<  for  wine*'  or  "  for  a  horse" 
had  been  added,  would  it  not  have  been  evidence  ?]  Assuming  that  it 
was.  a  simple  I  0  U  only,  the  plaintiff  was  precluded,  by  the  form  of  his 
particulars,  from  relying  on  it  in  support  of  the  account  stated.  In 
BoberU  v.  Ehworth^  10  M.  &  W.  653,  2  Dowl.  N.  S.  456,  the  declara- 
tion contained  two  counts,  on  two  promissory  notes  for  50/.  each,  and 
also  a  count  on  an  account  stated :  the  particulars  of  demand  stated  that 
the  plabtiff  sought  to  recover  50/.,  the  amount  of  the  note  in  the  first 
count,  and  50/.,  the  amount  of  the  note  in  the  second  count,  for  the  reco- 
veiy  whereof  he  would  avail  himself  of  the  whole  or  any  part  of  the  de- 
claration. No  evidence  was  given  in  respect  of  the  promissory  notes: 
and  it  was  held,  that,  under  the  above  particulars,  an  admission  by  the 
(a)  8  dt  4  Aoa.  c  9, 1.  1,  m«4e  perpetiul  by  7  Ann.  c  86,  •.  8. 
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defendant  that  he  owed  the  plaintiff  100/.,  could  not  be  given  in  evidence 
•5481  ^  support  of  the  account  stated.  *[Erle,  J.  The  ground  of 
^  decision  there  was,  that  the  statement  of  the  account  had  no  rer 
lation  to  the  particulars.]  Then,  if  the  form  of  Ithe  particulars  be  sufficient, 
the  note  being  excluded  from  the  view  of  the  jury,  there  was  no  evidence 
of  any  acknowledgment  of  a  debt  to  support  the  account  stated.  [Csess- 
WELL,  J.,  referred  to  Smart  v.  JVokes,  6  Mann.  &  Gr.  911,  7  Scott,  N*  R. 
786.  There,  to  debt,  for  money  lent,  interest,  and  money  due  on  an 
account  stated,  the  defendant  pleaded — never  indebted,  and  payment : 
at  the  trial  tiie  plaintiff  put  in  a  memorandum  written  by  the  defendant, 
containing  an  admission  of  a  debt  of  1000/.  due  to  the  plaintiff;  but  the 
memorandum  also  contained  a  statement  that  part  of  the  debt  had  been 
paid  in  cash,  and  the  rest  by  a  bill  at  four  months :  and  it  was  held  that 
it  was  competent  to  the  plaintiff,  in  order  to  obviate  the  inference  arising 
from  the  memorandum  that  the  whole  debt  was  satisfied,  to  give  in  evi- 
dence the  supposed  bill,  though  on  an  insufficient  stamp.] 

CoLTMAN,  J.(a)  Assuming  the  note  in  question  to  be  rendered  void 
by  the  alteration  that  was  proved  to  have  been  made  in  it,  it  appears  to 
me, — considering  the  time  to  which  the  account  stated  is  to  be  referred, 
to  have  been  a  time  when  the  note  was  a  valid  note, — ^that  there  can  be 
no  objection  to  its  being  admitted  as  evidence  to  show  the  then  state  of 
things.  Whatever  may  be  the  case  now,  it  was,  at  that  time,  free  from 
objection.  It  has  been  contended,  on  the  part  of  the  defendant,  that  the 
subsequent  alteration  of  the  note  precluded  the  plaintiff  from  using  it  in 
support  of  his  claim  under  the  second  count.  It  does  not,  however,  ap- 
pear to  me  that  that  circumstance  disentitled,  the  plaintiff  to  produce  the 
*5491  °^^^  ^  evidence  of  an  account  stated.  The  *note  proved  a  debt 
^  of  200/.  due  from  the  defendant  to  the  plaintiff  at  the  time  the' 
I  0  U  was  given,  and  therefore  the  account  is  properly  an  account  stated 
as  of  a  debt  due  from  the  defendant.  On  this  ground,  it  seems  to  me 
that  the  plaintiff  was  entitled  to  a  verdict  on  the  second  count.  If  he  is 
content  to  relieve  the  court  from  the  necessity  of  considering  the  question 
as  to  the  effect  of  the  alteration  of  the  note, — upon  which  they  are  unwill- 
ipg  at  present  to  express  any  opinion,  seeing  that  there  is  a  decision  of 
the  court  of  King's  Bench  (6)  that  appears  to  be  at  variance  with  some  of 
the  other  authorities  on  the  subject, — ^the  verdict  will  be  entered  for 
the  defendant  on  the  first  count,  and  for  the  plaintiff  on  the  second, 
for  200/. 

Kinglakej  on  behalf  of  the  plaintiff,  assented  to  this  suggestion. 

Cresswell,  J.  My  brother  Kinglake  having  consented  to  give  tip  the 
first  count,  I  shall  offer  no  opinion  as  to  whether  or  not  the  alteration  of  the 
XkOityhj  adding  the  name  of  a  stranger,  affected  its  validity.  In  order  to 
diow  what  the  I  0  U  was  given  for,  the  plaintiff  produced  at  the  trial  a 

(a)  Tindal,  C.  J.,  wai  engaged  *on  the  crown  jewets  case. 
(6)  Cal<ofiT.S!iiy»iofS«  Ad.dtE.  136,  8  N.  dt  P.  348. 
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pTomissory  note  whichy  primA  faciei  supported  the  first  count.  Evidence 
was  then  given  on  the  part  of  the  defendant  to  show  that  the  note  had 
been  altered  in  a  manner  that  was  contended  to  be  so  material  as  to 
render  it  void  as  a  promissory  note.  It  was  clear  that  the  I  0  U  given 
referred  to  that  note.  That  being  so,  I  think  we  cannot  reject  the  evi- 
dence of  the  promissory  note  in  support  of  the  account  stated,  and  con- 
sequently that  the  plaintiff  is  at  all  events  entitled  to  a  verdict  on  that 
count  for  the  sum  mentioned  in  the  I  0  U. 

Erle,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  a  ver- 
dict on  the  count  upon  an  account  *stated.  We  must  look  at  r«g5A 
this  case  as  if  the  declaration  had  consisted  of  that  count  only.  *- 
The  answer  of  the  defendant  would  be,  that  the  I  O  U  was  not  given  in 
respect  of  a  primary,  but  of  a  collateral  liability ;  and  I  am  inclined  to 
think,  with  my  brother  Byles^  that,  if  it  was  a  collateral  liability  only,  it 
would  not  support  the  account  stated.  But  I  think  the  plaintiff  was  en- 
titled to  give  in  evidence  the  promissory  note,  in  order  to  show  that  the 
parties  who  signed  the  I  0  U  were,  at  the  time,  under  the  liability  of 
principal  debtors;  and,  though  it  may  not  be  avaUable  to  entitle  the 
plaintiff  to  recover  on  tbe  first  count,  it  clearly  may  be  looked  at  for  the 
purpose  of  seeing  the  state  of  things  at  a  time  when  the  note  was  firee 
from  objection.  Recourse  is  usually  had  to  the  account  stated  where  the 
proof  on  the  other  counts  fails  in  respect  of  the  original  cause  of  action. 
For  these  reasons^  without  entering  upon  the  discussion  of  the  other 
question,  I  concur  with  the  rest  of  the  court  in  thinking  that  the  plaintiff 
is  entitled  to  a  verdict  for  the  200/.  on  the  second  count. 

J^^,  Serjt;,  submitted  that  the  court  could  not,  without  consent,  di- 
rect a  verdict  for  the  plaintiff  on  the  second  count,(a)  but  that  there  should 
be  a  new  trial. 

Cbesswell,  J.  Where  the  declaration  contains  two  counts,  and  evi- 
dence is  received  which,  as  to  one  of  them,  is  inadmissible,  but  which 
does  not  afiect  the  plaintiff's  right  to  recover  upon  the  other,  I  am  not 
aware  that  the  defendant  is  entitled  to  a  new  trial.  We  decide  upon  the 
ground  that  the  promissory  note  was  clearly  admissible  on  the  second 
count. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  on  the  second 
count,  and  for  the  defendant  (by  consent)  on  the  first  count. 

(a)  See  Moon  t.  TwkwMt  poet,  p.  607. 
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A*  obtained  a  patent  (or  « improvements  in  the  manufacture  of  woollen  fiLbiiis,  or  falnrica  of 
which  wools,  furs,  or  hairs,  are  the  principal  ingredients,  as  well  as  for  the  machinery  used 
therein."  In  the  qtecification,  the  main  object  of  the  inTentor  was  stated  to  be  <*  the  mak- 
ing of  cloth  by  felting  alone,  without  spinning  or  weaving ;"  and  the  principal  featare  of  it 
to  be,  the  «  obtaining  a  long,  even,  and  nniibrm  bat  of  wool  or  other  materials  of  any  required 
length,  width,  or  thickness,  snitable  to  be  made  into  commercial  ends  or  pieoM  of  ckith." 
The  specification  described  the  mode  of  prodadng  cbth  by  leiting,  by  zeceiving  the  sUver 
direct  from  the  cardiog-engine,  between  two  long  revolving  aprons,  and  placing  it  in  sacoea- 
aive  fokls,  until  the  required  thickness  was  attained :  it  then  described  the  process  of  feltinf^, 
and  the  machinery  used  for  that  purpose,  recommending  the  use  of  soap  and  water  in  combi- 
nation vrith  rollers,  in  preference  to  acidulated  water,  as  theretofore  used,  and  proceeded  as 
follows : — « In  order  to  increase  the  felting  action,  it  is  very  desirable  to  allow  the  felting^ 
rollers  to  act  upon  the  cloth  in  as  many  directions  as  possible.  By  the  reciprocating  motion 
of  this  machine>  we  have  seen  that  this  action  is  produced,  in  each  direction,  longitudinally: 
and,  in  order  to  do  this  in  other  directions,  the  doth  is  taken  from  the  last  machine  and 
placed  in  the  entering  end  of  another  similar  felting-machine ;  but,  instead  of  being  entemd 
as  befbie,  the  piece  is  first  passed  between  two  feeding-rollers,  T.,  one  of  which  is  shown  in 
figure  80,  and  which  are  placed  at  an  angle  with  the  feeding-apron,  of  near  forty-five  degrees. 
These  two  rollers  have  a  velocity  of  from  three  to  four  times  that  of  the  feeding-apron,  upoa 
which  the  leloth  is  thrown  in  regular  folds  as  it  enters,  lying  at  neariy  the  same  angle  as  the 
position  of  the  rolkra.  This  now  causes  the  action  to  take  place  diagonally  across  the 
piece  of  cloth,  and,  after  having  paswd  through  in  this  direction,  it  is  reversed,  and,  when 
again  passed,  the  action  is  nearly  at  ris^t  angles  with  the  last"  The  specification  then 
proceeded  to  describe  a  raising-machine,  the  rairing  cy  lindens  of  which  are  placed  in  a  diago> 
nal  position,  «  one  actmg  finom  one  of  the  lists  towards  the  other,  and  the  other  in  the  oppo- 
site direction." 

fhe  patentee  claimed  (amongst  other  things)  the  application  of  the  componnd  apron,  and  the 

■  extended  sliver  itself  as  deMcribed  m  the  tpecification,  applied  to  forpung  a  bat  by  succesave 
folds  or  layers,  for  the  production  of  long  or  commercial  ends  of  cloth,  without  spinning  or 
weaving ;  and  also  the  disgonal  or  cross-felting  as  before  described ;  the  diagonal  position  of 
theiraiaing-cylinders;  and  the  use  of  soap  and  water,  in  combination  with  the  roUen^  in  Uen 
of  acidulated  water. 

IMor  to  the  date  of  the  patent  in  question,  B.  obtained  a  patent  for  *'  improvementa  in  the 
manufacture  of  hosieiy,  shawls,  carpets,  rugs,  blankets,  and  other  febrics."  In  his  specifica> 
tioUi  B.  described  a  mode  of  cross-felling, — which  was  stated  by  one  of  the  defendsnt's  wit- 
nesses to  be  substantially  the  ssme  in  principle  as  that  described  by  A.,  as  follows: — « The 
rollers,  R.,  are  made  to  travene  across  the  semi-<;ylinders ;  and,  after  passing  many  timea 
across  them,  so  as  thoroughly  to  roll  the  bat  horizontally,  the  rollers  should  be  lifted  up,  by 
means  of  straps  attached  to  their  ends,  and  by  suitable  mschineiy  placed  above  the  same, 
and  the  position  of  the  rollers  sbouU  then  be  shifled,  so  as  to  make  them  travel  angular^ , 
fint,.  several  times  in  one  direction,  and  afterwards,  by  being  again  properly  shifted,  fivm 
angle  to  angle,  in  the  opposite  directimi/'  Both  soap  and  water  had  been  used  before  in 
felting,  and  rollers  also,  but  not  in  combination : — 

Htldf  that  the  claims  in  the  s^iecifioation  in  respect  of  the  formation  of  a  bat  by  the  extended 
sliver  as  therein  deaenbed,  the  rusing-macbine,  and  the  method  of  cross-felting,  were  not  too 
lugo. 

Held,  also,  that  the  daim  for  the  use  of  soap  and  water  in  conjunction  with  the  lolleia,  waa 
well  founded. 

The  adoption  by  an  inventor  of  a  suggestion  made  in  the  course  of  experiments^  of  something 
calculated  mora  easUy  to  carry  his  conceptions  into  efibet,  does  not  afiect  the  validity  of  tbe 
patent 

Case,  for  an  alleged  infringement  by  tbe  defendant  of  a  patent  for 

<«  improvements  in  the  manufacture  of  vroollen  febrics,  or  fabrics  of  which 

*6521    ^^^'^'  ^^9  ^'  *hairs  are  the  principal  components,  as  well  as  for 

the  machinery  used  therein/'. granted  to  one  J.  R.  Williams,  on 

the  14th  of  February^  1840.    The  declaration,  after  setting  out  the  let- 
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ters-patent,  ayerred  that  WiUiams,  within  the  time  in  that  behftlf  limited^ 
caused  a  specification  to  be  enrolled  in  Chancery ;  and  that  Williams,  on 
the  1st  of  January,  1844^  assigned  all  his  right  and  interest  in  the  patent 
to  the  plaintifTsl  The  breaches  assigned  were — that  the  defendant,  with- 
out the  leave,  and  against  the  will  of  the  plaintifis,  did  use  and  put  in 
practice  the  said  invention  of  Williams,  by  felting,  manufacturing,  aud 
making  divers,  to  wit,  20,000  yards  of  cloth,  20,000  yards  of  woollen 
cloth,  and  10,000  yards  of  other  fabrics,  of  which  wool  formed  a  princi- 
pal component  part,  on  the  said  improved  plan  and  principle  of  Williams, 
and  in  imitation  of  the  said  invention,  in  breach  of  ^e  said  letters-patent, 
and  against  the  privileges  granted  to  Williams  and  his  assigns  as  afore- 
said— that  the  defendant,  without  the  leave,  &c.,  of  the  plaintiffs,  did 
felt,  manufacture,  and  make  and  vend  (a)  *divers,  to  wit,  20,000  P553 
yards  of  cloth,  10,000  yards  of  woollen  cloth,  and  10,000  yards  '" 
of  other  fabrics,  of  which  wool  and  fur  formed  principal  component  j>art8, 
on  the  said  improved  plan  and  principle  of  the  said  invention,  in  breach, 
&c, — ^that  the  defendant,  without  the  leave,  &c.,  of  the  plaintifis,  did 
counterfeit^  imitate,  and  resemble  the  said  invention,  and  did  make 
divers  colourable  additions  thereto  and  subtractions  therefrom,  whereby 
to  pretend  himself  the  inventor  and  deviser  thereof,  and  did  dien  put  in 
practice  the  said  inventions,  additions,  and  alterations  as  aforesaid,  and 
pretend  himself  to  be  the  inventor  and  deviser  of  the  said  invehtion  of 
Williams,  in  breach,  &c. — that  the  defendant,  without  the  leave,  &c.,  of 
the  plaintiffs,  did  felt,  manufacture,  and  make  divers,  to  wit,  20,000 
jrards  of  cloth  with  certain  other  improvements  in  the  progress  of  such 
felting,  manufacturing,  and  making,  which  were  then  intended  to  imitate 
and  resemble,  and  which  did  then  imitate  and  resemble,  the  said  inven* 
lion  of  Williams,  and  thereby  counterfeited  the  same,  in  breach,  &c. — 
and  that  the  defendant,  without  the  leave,  &c.,  df  the  plaintifis,  did  use 
and  put  in  practice  the  said  invention,  to  wit,  by  then  using  and  em- 
ploying the  improved  machinery  in  the  said  letters-patent  mentioned,  in 
manufigLCturing  and  making  divers,  to  wit,  20,000  yards  of  cloth,  and 
20,000  yards  of  woollen  cloth,  on  the  said  improved  plan  and  principle 
of  Williams,  in  breach,  &c. :  by  means  of  the  committing  of  which 
grievances  by  the  defendant  as  aforesaid,  the  plaintiffs  had  been  and 
were  greatly  injured,  and  had  lost  and  been  deprived  of  divers  great 
gains  and  profits,  which  they  might,  and  otherwise  would,  have  derived 
from  the  said  invention  and  the  said  letters-patent,  &c. 

The  defendant  pleaded,  amongst  other  pleas — Not  guilty — that  Wil- 
liams was  not  the  true  and  first  inventor  of  the  said  invention,  mode  et 
formd — ^that  the  said  •invention  was  not,  before  and  at  the  time     t^pjp^ 
of  the  making  of  the  said  letters-patent,  a  new  invention  as  to 
the  public  use  and  exercise  thereof  within  this  realm — and  that  the  inr 

.    (a)  A*  to  Tending,  m  mnUr  r.  mUiamM,  4  A.  iL  £.  861,  6  N,  4t  M.  647;  1  WelMtei^ 
P.  C.  135. 


SM  Allen  v,  Rawson.  E,  T.  1845. 

vention  in  the  said  instrument  in  writing  particularly  described  and  ascer- 
tained, was  not  an  invention  of  certain  improvements  in  the  manufac- 
ture of  woollen  and  other  fabrics,  of  which  wool  and  fur  formed  a  priiv- 
cipal  component  part,  and  in  the  machinery  employed  for  effecting  that 
object. 

Upon  these  several  pleas  issue  was  joined. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
the  last  term.  Evidence  of  infringement  by  the  defendant  having  been 
given,  Ae  plaintiffs  put  in  William's  specification.  The  material  parts 
of  it  were  as  follows : — 

<<  I,  the  said  J.  R.  Williams^  do  hereby  declare  that  the  nature  of  my 
said  invention,  and  the  manner  in  which  the  same  is  to  be  performed,  is 
particularly  described  and  ascertained  in  and  by  the  following  descrip- 
tion thereof,  reference  being  had  to  the  drawings  hereunto  annexed,  and 
to  the  letters  and  figures  marked  thereon  ;  (that  is  to  say,)  my  invention  of 
c  Improvements  in  the  manufacture  of  woollen  fabrics,  or  fiibrics  of  which 
wools,  fiirs,  or  hairs  are  the  principal  components,  as  well  as  for  the 
machinery  used  therein,'  relates,  chiefly,  to  the^  making  of  cloth  by  felt- 
ing alone,  without  spinning  and  weaving,  and  consists  in  a  new  combina- 
tion of  machinery,  apparatus,  and  processes. 

«<  First,  for  obtaining  a  long,  even,  and  uniform  bat  of  wool  or  other 
materials  of  any  required  length,  width,  or  thickness  suitable  to  be  made 
into  commercial  ends  or  pieces  of  cloth,  and  afterwards  for  the  purpose 
of  producing  such  fabrics,  or  ends,  or  pieces  of  cloth  composed  of  all 
the  various  well-known  felting  substances,  such  as  wools,  furs,  and  the 
hairs  of  animals ;  and  which  I  use  either  separately  or  mixed  together  in 
•6551  *^^^'y  possible  proportion,  and  sometimes  with  a  small  addition 
of  non-felting  fibrous  materials,  such  as  cotton,  silk,  or  flax,  not 
exceeding  one-third,  as  best  suits  the  description  of  fabric  required.  The 
fabrics  or  manufactures,  as  produced  by  these  processes  and  machinery 
herein  first  combined  and  described,  wholly  depend,  for  their  union  and 
strength,  upon  the  great  principle  or  tendency  of  these  animal  products, 
when  properly  treated,  to  combine  and  unite,  or,  as  it  is  commonly 
called,  to  felt  together ;  and  this  without  the  usual  auxiliaries  of  spin*' 
ning  and  weaving,  (as  in  the  old  cloth  manufacture,)  or  the  use  of  any 
adhesive  mixtures  being  at  all  employed. 

<<  The  raising-machine  I  have  hereafter  described  to  be  used  in  the 
finishing  of  cloths,  is  applicable  chiefly  to  cloth  made  by  felting  alone, 
but  is  also  applicable  to  cloths  produced  by  spinning  and  weaving. 

a  I  should  first  observe,  that,  in  the  new  manufacture  of  felted  cloths, 
I  dispense  entirely  with  the  use  of  any  oil  or  oleaginous  matter,  which  is 
generally  required  in  the  common  woollen  manufacture  for  assisting  in 
the  spinning  of  yams ;  and  prefer  that  the  wool  should  be  well  scoured 
and  dried,  after  which  it  should  be  teazed  or  willied,  picked,  and  scrib- 
bled, in  the  usual  way.    The  diy  clean  wool,  as  it  is  thus  prepared,  is 
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then  to  be  weighed  out  into  quantities  for  producing  any  required  thick- 
ness and  width  of  goods  as  now  described — remarking  that,  for  fine  wools, 
I  prefer,  for  obtaining  the  bat,  the  method  represented  at  figures  1,  and 
figures  6,  7,  8,  9,  10,  and  11,  and  for  short  coarse  wool  and  hair  the  me- 
thod afterwards  described  under  figures  12, 13,  14,  and  15. 

ti  Figure  1  represents  a  common  wool-carding  engine,  which,  to  pro- 
duce broad-cloths,  should  be  made  firom  seventy-two  to  eighty-four 
inches  broad,  and  A  B  C  D  two  long  revolving  aprons  of  linen  cloth  (or 
any  other  ^suitable  material)  attached  thereto,  passing  over  the  r^^^ 
roUers  or  drums  1,  2,  3,  4,  which  have  a  motion  firom  the  doflers  *- 
of  the  card,  as  here  represented,  or  any  other  convenient  part  of  the  en- 
gine. These  aprons  and  drums  revolve  in  opposite  directions,  as  repre- 
sented by  the  arrows,  so  that  the  inner  surfaces,  a,  ft,  of  each  apron,  move 
in  the  same  direction,  with  uniform  speed,  and  nearly  with  the  same  ve- 
locity with  the  dofier  of  the  card,  as  regards  their  surfaces.  The  wool  is 
taken  off  from  the  doffers  by  the  usual  comb-crank  motion  in  an  attenuated 
sliver.  This  sliver  is  now  received  between  the  two  revolving  aprons  at 
c,  d,  which  have  a  slight  flooring  i  i  for  their  support,  and  passes  on  be- 
tween them  until  it  arrives  atthe  fiirther  end  of  the  aprons  from  the  card. 
A  direction  is  then  given  to  the  sliver  so  that  it  shall  pass  up  and  over 
Ihe  upper  apron  A  C,  and  wind  itself  upon  the  apron  one  sliver  over  the 
other,  until  the  bat  has  become  of  sufficient  thickness,  it  bemg,  during 
die  operation,  supported  and  sustained  in  contact  with  the  apron  A  C,  by 
the  apron  B  D ;  for  which  support  the  latter  apron  is  principally  intended. 
As  the  apron  A  C  may  be  of  any  determinate  length  and  width  corre- 
sponding with  the  card,  it  is  evident  that  any  fixed  quantity  of  wool  being 
passed  through  the  engine  and  received  upon  the  apron,  may  be  made  to 
produce  any  required  thickness  of  bat,  and,  consequently,  any  required 
weight  of  goods  per  yard  that  may  be  desirable,  after  having  undergone 
the  succeeding  operations.  As  in  many  manufacturing  premises  these 
two  long  extending  aprons  could  not  be  so  conveniently  used,  for  want  of 
room,  I  sometimes  extend  them  backwards  and^forwards,  and  even  with 
several  aprons,  as  shown  at  figures  6,  7, 8,  or  perpendicularly  up  and 
down,  where  only  two  are  required,  as  shown  at  figures  9  and  lO.(a) 

*(<  There  is  another  mode  of  producing  a  bat,  which,  perhaps,  r«55'T 
on  some  accounts,  is  preferable  for  the  finer  and  lighter  descriptions  ^ 
of  goods.  It  is  still  produced  from  successive  folds  of  the  sliver ;  but  in 
this  way  there  are  several  slivers  tal^en  off  Srom  the  doffers  of  different 
carding-engines,  and  simultaneously  received  upon  the  same  aprons,  and 
enter  into  the  composition  of  one  and  the  same  bat.  For  this  purpose, 
any  of  the  several  arrangements  of  aprons  found  most  convenient  for 
adaptation  to  certain  premises,  may  be  equally  applied,  it  only  being  ne- 
cessary to  extend  the  lower  aprons  of  any  of  these  along  and  under  two, 
three,  or  more  carding-engines,  one  standing  behind  or  after  the  other, 

(a)  Sftotv*!  raggartuiiH-compoiiad  apron.    Tide  infii,  667, 674,  576. 
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as  shown  at  figure  11 :  the  lower  apron  is  here  seen  extending  under  the 
cylinders  and.doflers  of  three  carding-engines^  reaching  from  A  to  B« 
Under  each  of  these  carding-engines  is  a  flooring  1,  2,  for  preventing  the 
dirt  and  dust  of  each  from  falling  upon  the  bat ;  but  between  each  card* 
ing-engine  there  is  a  transverse  opening  through  the  flooring,  for  allowing 
the  slivers  to  fall  upon  the  apron,  which,  as  in  the  other  cases  (with  the 
one  sliver)  are  carried  forward  to  the  lower  end  of  the  apron  frame  as 
before  described  for  winding  the  bat  upon  the  roller  E^  and  which  bat  is 
afterwards  treated  in  a  similar  way  to  all  or  any  of  those  produced  in  the 
other  machii^e.  It  is  necessary  that  these  aprons  should  be  prevented 
from  wrinkling,  and  kept  uniformly  and  carefully  extended  throughout 
their  whole  lengths,  whether  passed  out  at  length,  as  in  figure  1,  or  wound 
in  other  directions,  as  shown  at  figures  6,  7,  8,  9,  and  10.  I  make  use 
of  the  following  means  for  efiecting  this  object  :(a)  Upon  the  two  edges 
of  the  apron  a  a  a^  figures  6,  7,  8,  is  sewn  cordis  6i,  or  strips  of  leather 
*558l  ^^  ^^^  ^^^^  material,  and  against  these  cords  or  strips  *the  loxv* 
^  gitudinal  guides  or  strips  of  wood  c  c  c  are  brought  in  contact  by 
means  of  the  forked  arms  d  d  and  set  screws  e  «,  thereby  preventing  tl^ 
apron  from  contracting.  Figure  17  represents  a  detached  end  view,  on 
an  enlarged  scale,  of  a  portion  of  the  apron  with  this  contrivance  applied. 
Another  plan  of  efiecting  this  object  is  shown  at  figure  18 :  the  apron  a 
is  here  kept  distended  by  means  of  friction  rollers  cc  working  against  the 
cords  or  strips  of  leather  b.  The  same  eJSfect  may  be  produced  by  using 
rods  or  laths  of  wood,  whalebone,  or  other  suitable  material,  put  at  proper 
distances  acrofis  the  apron :  but  I  have  found  the  other  methods  answer 
much  better. 

<<  The  bat  acquires  its  requisite  thickness :  it  is  then  cut  across  its  width, 
as  represented  at  g,  figures  1,  6, 7,  9,  and,  the  end  being  passed  over  the 
roller  E,  it  is  wound  firmly  upon  it  by  contact  of  the  roller  with  the  roller 
A.  When  the  last  end  of  the  severed  bat  reaches  the  roller  E,  it  brings 
with  it  the  sliver  which  is  continuing  to  proceed  from  the  carding-engine, 
and  which  sliver  is,  as  before,  passed  up  over  the  apron  A  C,  and  another 
bat  is  thus  then  commenced.  The  bringing  ofi*a  sliver  from  the  carding- 
engine,  and  winding  it  round  a  roller  in  folds,  is  now  practised  for  the 
purpose  of  taking  the  contents  of  such  roller  from  the  scribbler  to  the 
carding-machine,  for  making  rolls  for  spinning ;  and  such  contents  may 
be,  and  have,  I  believe,  been,  felted  into  sheets  of  very  limited  size  by 
hand ;  and,  occasionally  also,  one  piece  of  bat  may  have  been  joined  one 
to  another,  and  felted  together  by  manual  labour.  ' 

<<  The  continuous  bat  having  been  obtained,  as  before  described,  and 

received  upon  the  said  roller  E,  it  is  then  taken  to  another  machine,  re-> 

presented  at  figures  2  and  3,  called  the  hardening-machine,  and  placed 

*5591    ^^  ^^  situation  marked^.    A  B  is  the  frame-work  of  this  ma- 

^    chine :  1,2,  3,  4,  5,  6,  7,  8,  &c.,  are  rollers,  of  which  *there  are 

(a)  MQmu'$  faggMUoQ—loogitiidiiMl  suidei.    Vide  infrft,  6S7, 574, 67S. 
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two  sets,  one  over  the  other.  These  rollers  are  wrapped  round  with  an 
elastic  cloth,  and  the  lower  set  are  furnished  with  a  travelling  apron,  ad 
represented  at  a  b, 

<*  There  are  several  steam-pipes  connected  with  a  boiler  producing 
steam,  brought  up  and  inserted  between  some  c^  the  lower  rollers,  and 
under  the  apron  represented  at  ce  e,  which  pipes  extend  from  side  to  side 
of  the  apron,  and  are  finely  perforated  upon  their  upper  sides,  for  the  pur- 
pose of  allowing  steam  to  escape  upwards,  for  moistening  and  warming 
the  bat  wool. 

«  As  the  first  stage  of  the  felting  process,  called  hardening,  is  now  com* 
mencing,  tiie  upper  tier  of  hardening  rollers  receive  an  alternating  mo- 
tion end-wise  by  a  cranked  diaft  S  running  along  the  side  of  the  machine, 
figure  3,  upon  which  there  are  as  many  cranks  or  eccentrics  having  a 
short  throw  of  about  half  an  inch,  and  connected  with  each  upper  roller 
by  shackle-bars  or  slide-rods  nn.  The  hardening  rollers  receive  also  a 
slow  progressive  motion  from  the  main  shaft  T  on  the  other  side  of  the 
machine,  by  suitable  gearing,  consequently  moving  the  apron  between 
the  rollers  in  the  direction  of  the  arrows.  There  is  likewise  inserted  be- 
tween the  rollers  and  under  the  apron  several  heaters,  hhhh.  These 
heaters  are  of  hoDow  metal,  and  connected  by  stop-cocks  with  the  steam- 
pipes  which  furnish  the  perforated  pipes,  for  the  purpose  of  increasing  and 
regulating  die  heat  applied  to  the  bat,  and  assisting  the  incipient  process 
of  felting. 

«  As  before  stated,  the  roller  £,  with  its  bat  being  brought  from  figure 
1,  is  placed  in  the  position yy,  figure  2 ;  and,  its  end  being  entered  be- 
tween the  front  rollers  of  the  hardening-machine  at  x,  it  is  gradually  passed 
through  them,  and,  by  means  of  the  alternating  motion  of  the  upper  rollers 
acting  against  the  resistance  ottered  by  the  lower  ones,  (which  do  not  al- 
ternate,) and  aided  *by  the  moisture  and  heat,  the  bat  arrives  at  r«5gA 
the  other  end  of  the  machine  in  a  consolidated  firm  state,  possess- 
ing a  considerable  degree  of  feltation.  Here,  at  ^,  it  is  again  wound  upon 
a  roller,  F,  by  friction  of  contact  with  the  apron  db;  and  when  the  whole 
bat  intended  fbr  a  piece  of  clolh  (in  commerce  called  an  end)  is  finished, 
and  wound  upon  it,  it  is  taken  away  to  receive  the  next  operation.  If 
this  travelling  apron  be  merely  wetted  by  a  perforated  watering^pipe,  or 
by  passing  into  a  trough  of  water  under  the  machine,  the  heaters  AAA, 
acting"  upon  the  moisture  of  the  apron  so  wetted,  will  render  (in  some 
Cases)  the  steam-pipes  unnecessary,  but  the  heaters  must  then  be  increased 
in  number,  so  as  to  give  nearly  one  heater  to  every  pair  of  rollers." 

[The  ^ecification  then  proceeded  to  describe  the  apparatus  adapted  to 
iiianufacture  coarse  short  wools  or  hairs,  or  mixture^  thereof,  into  usefiii 
fabrics ;  and  also  a  felting-machhie  with  its  apparatus.] 

«  Figures  19, 20,  is  what  may  be  now  denominated  an  improved  felting- 
'tbachine.  A  B  is  thefiame  and  supporting  parts  of  the  machine,  having 
a  double  tier  of  rollers,  (now  generally  made  of  cast  iron,)  the  upper  tiers 
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resting  between  the  lower  ones,  so  as  to  double  the  points  of  contact. 
The  undulating  motion,  and  the  backvrard  and  forward  motion  produced 
on  the  bat  in  the  manner  hereinafter  described,  with  this  new  position  of 
the  rollers,  materially  assist  the  felting  process.  These  rollers  are  all  ac- 
tuated by  bevil  gear  upon  alternate  ends  of  the  upper  tier  of  rollers, 
which  turn  the  lower  ones  by  spur  wheels  upon  the  opposite  ends,  con- 
nected with  similar  gear  upon  the  two  shafts  extending  the  whole  length 
of  the  machine  on  each  side ;  and  these  two  side  shafts  are  again  coa- 
nected  with  each  other  by  similar,  but  stronger,  gear  upon  the  cross  main 
shaft  C.  Each  set  of  upper  rollers  should  be  weighed  upon  the  lower 
*5611  ^^^^>  ^^^  ^^  purpose  of  accommodating  *a  certain  degree  of  pres- 
sure to  all  the  different  degrees  of  thickness,  or  accumulated 
thicknesses,  of  various  goods  submitted  to  their  action. 

<(  D  D  is  a  box  or  cistern  lined  with  lead  for  holding  a  supply  of  hot 
water  or  soap  suds,  and  in  which  the  lower  rollers  can  be  more  or  less 
immersed,  by  regulating  the  quantity  thereof.  In  the  felting  of  fibres 
together  where  the  fabric  being  felted  is  not  held  together  by  threads, 
acids  or  acidulated  waters  have  always  been  used,  because  diey  assist 
the  process ;  but  I  use  a  solution  of  soap,  or  saponaceous  matter,  in  con- 
tradistinction, and  as  preferable,  to  acids  or  acidulated  waters,  which  so- 
lution is  kept  in  a  heated  state  as  after  mentioned.  There  are  disadvan- 
tages attending  the  use  of  acids,  which  are  avoided  by  the  application  of 
a  soapy  solution  in  lieu  thereof.'' 

<<  In  order  to  increase  the  felting  action,  it  is  very  desirable  to  allow  the 
felting  rollers  to  act  upon  the  cloth  in  as  Qtany  directions  as  possible.  By 
the  reciprocating  motion  of  this  machine,  we  have  seen  that  this  action 
is  produced  in  each  direction  longitudinally ;  and,  in  order  to  do  this  in 
other  directions,  the  cloth  is  taken  from  the  last  machine,  and  placed  in 
the  entering  end  of  another  similar  felting-machine ;  but,  instead  of  being 
entered  as  before,  the  piece  is  first  passed  between  two  feeding  rollers  T, 
one  of  which  is  shown  at  figure  20,  and  which  are  placed  at  an  angle  with 
the  feeding  apron  of  somewhere  iiear  forty-five  degrees.  These  two  rol- 
lers have  a  velocity  firom  three  to  four  times  that  of  the  feeding  apron, 
upon  which  the  cloth  is  thrown  in  regular  folds  as  it  enters,  lying  at  nearly 
the  same  angle  as  the  position  of  the  rollers.  This  now  causes  the  action 
to  take  place  diagonally  across  the  piece  of  cloth ;  and,  after  having  passed 
through  in  this  direction,  it  is  reversed ;  and,  when  again  passed,  it  will 


♦662] 


be  seen  that  the  action  is  nearly  at  right  angles  with  the  *last.  In 


this  way  it  may  now  be  run  throu^  the  machine  several  times, 
and,  for  some  descriptions  of  doth,  should  be  for  a  time  milled  in  the 
common  clothiers'  fulling  stocks ;  and  after  having  been  milled  in  such 
stocks,  I  have  found  that  the  cloth  may  again  with  advantage  be  passed 
through  the  said  felting-machine,  figures  19,  20." 

c^With  respect  to  the  after  finishing  of  many  descriptions  of  these  ma- 
nufactured goods,  I  will  state  that  they  may  readily  be  subjected  to  all 
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the  difierent  processes  of  raising,  shearing  or  cropping,  hoiling,  pressing, 
&c.,  used  by  manufacturers  on  the  old  system  of  spinning  and  weaving; 
but  I  would  recommend  the  following  described  machine  for  raising  the 
pile  or  nap  for  the  finer  qualities  of  felted  goods. 

<(  In  the  drawings,  figures  22  and  23,  B  C  represents  the  frame  of  a 
new  raising-machine.  D,  E^  are  two  cylinders  covered  with  wire  cards 
or  teazles  (but  I  prefer  wire  cards :)  these  may  be  either  fiUetting  or  sheet 
eards:  the  teeth  should  be  fine  and  long,  of  iron  or  hard-drawn  brass 
wire,  not  very  much  bent,  but  set  in  good  firm  leather  or  india-rubber 
backs.  F,  G,  are  two  other  smaller  cylinders,  likewise  covered  with 
similar  card  teeth,  to  the  arbor  or  shaft  of  one  of  which  the  drawing 
pulley  is  attached  at  one  end,  and  by  connecting  wheeb  this  is  made  to 
actuate  the  other  smaller  cylinder.  These  cylinders  separately  are  geared 
into  the  two  larger  raising-cylinders  by  toothed  wheels  so  arranged  that 
the  surfaces  of  the  smaller  ones  revolve  somewhat  faster  than  the  larger 
ones,  and  are  for  the  purpose  of  clearing  the  larger  ones  from  the  flock 
which  would  otherwise  collect,  as  it  now  does  in  the  teeth  of  the  present 
raising-machines,  whether  of  cards  or  teazles.  These  two  cylinders  are 
placed  in  slight  contact  with  each  other ;  and,  the  teeth  being  set  in  dif- 
ferent directions,  as  their  surfaces  pass  each  other,  (like  the  fly  or  &ncy 
of  a  carding-machine,)  it  will  be  readily  seen  *that  in  neither  of  r«5gq 
them  can  the  flocks  accumulate,  and  that  the  smaller  has  a  very 
useful  tendency  to  sharpen  the  larger  or  raising-cylinders. 

(<  The  principal  feature  in  this  machine,  besides  the  clearing  rollers, 
it  will  be  seen,  is,  the  diagonal  position  of  the  raising-cylinders,  one 
acting  from  one  of  the  lists  towards  the  other,  and  the  other  in  the 
opposite  direction.  This  I  have  found  to  produce  the  closest  pile  or  nap, 
with  the  soundest  and  more  even  bottom,  as  well  as,  of  course,  the  best 
ultimate  finish. 

"  Now,  having  thus  fully  described  the  whole  process  of  making  felted 
cloths  by  my  improved  machinery,  I  wish  it  to  be  understood  that  I  do 
not  claim  as  my  present  invention  any  individual  parts  of  the  same ;  but 
I  claim  the  adaptation  of  the  daubk  apron  or  apronSy  or  compound  apronSj 
and  rollers  or  cylinders,  for  the  production  of  bats,  as  herein  described^ 
from  the  long  sliver,  and  the  difierent  means  herein  described  for  keeping 
these  aprons,  together  with  the  bats,  in  a  smooth  and  even  condition ; 
and  I  claim  the  extended  sliver  itself,  as  herein  described^  applied  to  form- 
ing a  bat  by  successive  folds  or  layers  for  the  production  of  long  or  com- 
mercial ends  of  cloth  without  spinning  or  weaving. 

<<I  also  claim  the  improvement  of  the  hardening-machine,  figures 
2,  3,  12,  13,  14,  15,  by  using  the  heaters  in  addition  to  steam-pipes  or 
pans,  or  in  conjunction  with  a  wetted  apron  as  hereinbefore  mentioned, 
and  using  travelling  aprons  as  hereinbefore  described. 

<<  Also  I  claim  the  improved  position  of  the  rollers  in  the  felting-ma- 
chine,  figures  19  and  20,  for  producing  the  double  contact  of  each  tier  of 
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roUerSy  and  the  combined  reciprocating  and  progressire  motion  of  diese 
rollers,  as  ivell  as  the  manner  in  which  this  motion  is  produced,  as  ap- 
plied to  the  said  felting-machine ;  and  also  the  method  of  diagonal,  or 
•5641  ^^^9  felting,  as  effected  by  the  •feeding  rollers  figure  20,  here- 
-'  inbefore  described ;  and  also  the  method  described  at  figure  SI 
of  producing  long  continuous  fabrics  of  felt  in  a  fit  state  for  the  common 
fulling  stocks. 

« I  also  claim  in  the  raising-machine,  figures  22  and  23,  the  diagonal 
position  of  the^aismg-cylinders  as  hereinbefore  described,  and  particu- 
larly also  the  use  of  other  or  opposite  reTolving  cylinders,  whether 
covered  with  cards  or  any  other  material  for  clearing  the  raising-cylinders 
whilst  at  work,  as  applied  to  the  cloth  manufactured  by  felting  alone,  or 
by  the  old  method  of  spinning  and  weaving. 

« I  also  claim  the  use  of  soap  or  saponaceous  matter  dissolved  in  water, 
in  conjunction  unth  roUers^  for  assisting  in  the  felting  of  febrics  made  with- 
out spinning  and  weaving,  in  contradistinction  to  acids  or  acidulated 
waters,  which  have  heretofore  been  used  for  fitbrics  depending  for  their 
union  upon  felting  alone." 

The  defendant  had  adopted  a  process  similar  to  that  described  in  the 
above  specification  for  passing  the  bat  through  the  hardening-machine, 
and  had  merely  substituted  a  drum  for  the  revolving  apron,  which  the 
plaintiff's  witnesises  stated  to  be  substantially  the  same  thing. 

On  the  part  of  the  defendant,  evidence  was  given  to  show  that  the 
taking  the  sliver  directly  firom  the  scribbling-machine,  to  form  the  bat, 
(as  described  in  Williams's  specification,  ante,  p.  556,)  in  place  of  the 
exhausting  cylinders  formerly  used,  was  the  invention  of  one  Shaw  while 
in  the  employ  of  a  company  of  ^diich  Williams  was  a  member ;  and  that 
Shaw  was  also  the  inventor  of  the  compound  apron  described  in  the  spe- 
cification at  p.  556,  the  object  being  to  form  a  greater  length  of  bat  in  a 
small  space ;  and  that  boUi  were  communicated  to  Williams  before  the 
date  of  his  patent.  It  did  not  appear  that  Shaw  was  a  person  employed 
*5651  ^^^  ^^^  ^purpose  of  making  improvements.  It  was  proved  also 
^  that  longitudinal  guides  (somewhat  similar  to  those  described  in 
the  specification  at  p.  557)  were  suggested  by  one  Milner,  another  work- 
man in  the  establishment,  in  the  presence  of  Williams. 

The  use  of  soap  and  water  in  combination  with  the  rollers  (as  described 
in  the  specification  at  p.  560)  was  proved  to  be  new,  though  each  had 
been  used  separately,  for  many  years. 

With  respect  to  the  diagonal  felting  process,  described  at  p.  661,  it 
was  contended  on  the  part  of  the  defendant,  upon  the  evidence  of  pro- 
fessor Farey^  that  it  was  substantially  the  same  in  principle  as  that  for 
which  a  previous  patent  had  been  granted  to  one  Robertson  on  the  4tfa 
of  April,  1838,  for  «  certain  improvements  in  the  manufacture  of  hosiery, 
shawls,  carpets,  rugs,  blankets,  and  other  fabrics."  The  material  parts 
of  diis  specification  were  as  follow : — «  Another  of  die  said  improvements 
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consists  in  manu&cturing  shawls,  carpets,  rugs,  blankets,  and  long  con- 
tinuous fabrics  or  cloths,  suitable  for  rarious  useful  purposes,  of  or  with 
the  said  furs  before  named,  or  any  of  them,  either  alone  or  mixed  with 
wool,  or  with  silk,  or  with  cotton,  or  widi  dressed  flax,  or  with  hemp,  or 
with  tow,  and  by  means  of  causing  the  materials  used  to  intertwist,  in- 
terlock, and  mat  together^  and  form  a  close  firm  texture,  without  the 
aid  or  addition  of  any  adhesive  mixture,  and  without  the  operation  of 
weaving  being  at  all  required."  The  ^ecification,  after  describing  the 
process  of  felting  with  the  exhaust  cylinder,  proceeded  thus: — «  The 
steam  is  then  allowed  to  enter  the  pipes,  and  the  rollers  R  are  made  to 
traverse  across  the  semi-cylinders,  and,  after  passing  many  times  across 
them,  so  as  thoroughly  to  roll  the  bat  horizontally,  the  rollers  should  be 
lifted  up,  by  means  of  straps  attached  to  their  ends,  and  by  suitable 
machinery  placed  above  the  same ;  and  the  position  *of  the  rol-  rtx^g 
lers  should  be  then  shifted,  so  as  to  make  them  travel  angularly,  ^ 
first,  several  times  in  one  direction,  and  afterwards,  by  being  again  pro- 
perly shifted,  firom  angle  to  angle,  in  the  opposite  direction.  During  all 
the  time  that  the  upper  rollers  are  travelling,  whether  horizontally  or 
angularly,  the  plate  with  semi-cylinders  should  be  made  to  move  back- 
wards and  forwards,  in  the  direction,  and  with  the  alternating  motion, 
before  described." 

Evidence  was  also  given  of  the  mode  of  working  a  raising-machine 
invented  by  one  Walton,  with  a  view  to  an  objection  that  the  claim  in 
the  plaintiff's  specification  was,  in  this  respect,  too  large  and  unlimited. 
It  appeared,  that,  in  Walton's  machine,  the  raising-cylinders  were  placed 
in  a  parallel  direction,  which  was  found  not  to  answer:  the  use  of  the 
clearing-rollers  appeared  fit)m  the  plaintiff's  evidence  to  be  new. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  claim  in  Wil- 
liams's specification  to  the  exclusive  use  of  the  diagonal  raising-machine, 
without  reference  to  the  position  of  the  cylinders  upon  the  cloth,  was 
larger  than  was  justified  by  the  evidence ;  and  that  the  use  of  soap  and 
water  aS  a  substitute  for  acidulated  water,  was,  in  like  manner,  too  gene- 
ral and  unlimited. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  gave  a  short 
history  of  the  manufacture  of  cloth  by  felting  prior  to  the  date  of  Wil- 
liams's patent,  upon  what  was  called  the  exhaust  principle,  and  pointed 
out  the  defects  that  were  found  in  that  process.  That  process  was  ^s 
follows : — As  the  sliver  left  the  carding-engine,  it  was  taken  up  by  two 
rollers  ftimished  with  teeth,  whereby  the  fibres  were  separated  and  thrown 
upon  a  perforated  cylinder  in  which  a  vacuum  was  created,  which  caused 
the  fibres  to  accumulate  on  the  surface  of  the  cylinder,  where  it  formed 
a  bat.  The  bat,  so  formed,  was  then  passed  on  to  a  ^hardening-  ff^j 
machine  consisting  of  two  sets  of  rollers  wUhatd  any  travelling 
apron:  it  then  went  to  another  machine  similarly  furnished  with  rollers, 
the  lower  row  of  which  were  placed  in  a  viessel  containing  acidulated 
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water.  The  bat  was  then  ready  for  felting.  The  main  defect  in  this 
process  was,  that  the  bat,  so  formed,  was  uneven,  and  of  insuflScient 
length  for  commercial  purposes.  The  principal  feature  of  Williams's 
alleged  invention  was  the  substitution  of  a  compound  travelling  apron  for 
the  perforated  cylinder,  by  means  of  i^diich  the  sliver  was  taken  directly 
from  the  carding-engine  for  the  purpose  of  forming  a  bat.  With  respect 
to  the  improvements  alleged  to  have  been  introduced  by  Shaw,  (supra, 
p.  556,)  the  learned  judge  observed:  "I  take  the  law  to  be,  that,  if  a 
person  has  discovered  an  improved  principle,  and  employs  engineers,  or 
agents,  or  other  persons,  to  assist  him  in  carrying  out  that  principle,  and 
they,  in  the  course  of  tiie  experiments  arising  from  that  employment, 
make  valuable  discoveries  accessory  to  the  main  principle,  and  tending 
to  carry  that  out  in  a  better  manner,  such  improvements  are  the  property 
of  the  inventor  of  the  original  improved  principle,  and  may  be  imbodied 
in  his  patent ;  and,  if  so  imbodied,  the  patent  is  not  avoided  by  evidence 
that  the  agent  or  servant  made  the  suggestions  of  that  subordinate  im- 
provement of  the  primary  and  improved  principle.  The  improvement 
claimed  by  Shaw  (supra,  p.  556)  is,  that,  after  the  bat  has  been  formed 
upon  a  revolving  apron  by  successive  folds  or  layers  of  sliver,  three  or 
more  revolving  aprons  should  be  placed  one  above  another,  and  con- 
nected with  each  other.  That  is  but  a  more  convenient  mode  of  carry- 
ing but  the  principle  of  the  patentee."  And,  as  to  the  improvement 
suggested  byMihaer  (supra,  p.  557) — the  introduction  of  the  longitudinal 
•5681  S"^^^^  ^^^  ^^  purpose  of  keeping  *the  travelling  apron  evenly 
■"  extended — he  also  told  the  jury  that  it  was  one  of  those  subordi- 
nate improvements  helping  to  carry  out  the  general  principle,  which  the 
patentee  had  a  right  to  adopt.  His  lordship  then  proceeded  to  comment 
on  W^illiams's  specification,  which,  he  said,  related  chiefly  to  the  making 
of  cloth  by  felting  alone,  without  spinning  and  weaving,  and  consisted 
in  a  new  combination  of  ^machinery  and  apparatus  and  processes.  As  to 
the  substitution  of  soap  and  water  for  acidulated  water,  he  observed  that 
the  specification  did  not  make  an  absolute  claim  of  the  use  of  soap  and 
water  when  cloth  is  put  under  rollers  in  the  course  of  felting;  but  that, 
when  cloth  is  made  by  felting  only,  where  acidulated  water  was  used 
before,  the  patentee  advised  the  substitution  of  soap  and  water,  in  com- 
bination with  the  rollers.  As  to  the  diagonal  felting^  he  told  them  that 
the  mode  described  in  Williams's  specification  was  substantially  different 
from  that  described  in  Robertson's  specification,  and  that  Williams's  claim 
was  only  for  the  means  by  which  the  object  was  attained.  With  regard 
to  the  raising-machine,  he  observed  that  the  patentee's  claim  was  ex- 
pressly limited  to  the  diagonal  position  of  the  raising-cylinder  as  described 
in  the  earlier  part  of  the  specification,  (p.  663,)  and  the  use  of  the  clear- 
ing-rollers ;  and  he  left  it  to  them  to  say  whether  or  not  that  was  sub- 
stantially a  new  invention.  And  the  learned  judge  concluded  by  telling 
the  jury  that  the  nature  of  Williams's  claim  was,  the  extended  sliver,  the 
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revolving  apron,  and  the  use  of  travelling  aprons  for  forming  the  sliver 
into  a  bat,  (the  bat  being  protected  in  its  passage  through  the  felting 
process  by  the  travelling  apron,)  and  hardening  it  into  felted  cloth :  and 
he  left  it  to  them  to  say  vrhether  the  substitution,  by  the  defendant,  of 
the  drum  for  the  revolving  apron,  was  a  colourable  difference  only,  and 
a  substantial  infringement  oi  Williams^  patent ;  and  also  whether  the 
defendant  had  ^adopted  Williams's  mode  of  sending  the  bat  P55Q 
through  the  hardening-machine;  and,  generally,  to  say  whether  ^ 
the  invention  was  new, — whether  Williams  was  the  first  inventor, — ^and 
whether  the  defendant  had  been  guilty  of  an  infringement  of  the  patent, 
in  both,  or  either,  of  the  respects  above  mentioned. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  all  the  issues,  da- 
mages 40$. 

Chcmnellf  Serjt.,  (with  whom  was  Webster ,)  on  a  former  day  in  the 
term,  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  patentee 
has,  by  his  specification,  claimed  the  raising-machine  with  the  diagonal 
position  of  the  raising-cylinders,  in  terms  too  large,  and  without  reference 
to  the  position  of  the  cylinder  on  the  cloth.  [Ceesswell,  J.  Theckdm 
is,  for  the  diagonal  position  of  the  raising-cylinders,  as  before  described^ 
and  particularly  the  use  of  the  opposite  revolving  cylinders  for  clearing 
the  raising  cylinders  whilst  at  work.]  The  claim  is  also  too  large,  in 
respect  of  "  the  extended  sliver,  applied  to  farming  a  bat  by  successive 
folds  or  layers,  for  the  production  of  long  or  commercial  ends  of  cloth, 
without  spinning  or  weaving;"  it  should  have  been  limited  to  some 
particular  mode.  Upon  this  point  the  attention  of  the  jury  was  not  suffi- 
ciently called  to  the  process  of  felting  already  in  use.  The  taking  the 
diver  directly  from  the  carding  or  scribbling-machine  to  the  hardening- 
machine,  for  the  purpose  of  forming  the  bat,  appeared,  upon  the  evidence, 
to  have  been  invented  by  Shaw,  and  not  by  Williams.  [Erle,  J.  I 
think  Shaw  only  claimed  the  compound  apron,  and  not  the  carrying  the 
sliver  directly  from  the  carding-machine  to  the  apron.  At  all  events,  no 
such  point  was  made  at  the  trial.]  The  use  of  soap  and  water  clearly 
was  not  new,  and  roUen  also  were  in  use  before ;  and,  therefore,  in  this 
respect,  the  specification  was  bad.  [Erle,  J.  The  *evidence  was  r^^jn 
that  the  application  of  soap  and  water  in  lieu  of  acidulated  water 
in  the  felting  process,  was  new  when  combined  with  the  double  set  of 
rollers.]  As  to  the  diagonal  or  cross-felting,  the  attention  of  the  jury  was 
notj  as  it  should  have  been,  invited  to  Robertson^s  specification.  And, 
with  regard  to  the  compound  apron  invented  by^Shaw,  and  the  longi- 
tudinal guides  suggested  by  Milner,  there  w^as  no  evidence  to  show  that 
these  persons  were  employed  by  Williams  for  the  purpose  of  making 
improvements  in  the  machinery.  The  distinction  was  established  in 
Bloxam  V.  Elseej  1  Carr.  &  P.  558,  where  it  was  held  by  Lord  Tenter- 
DEX,  that,  if  a  servant,  while  in  the  employ  of  his  master,  makes  an 
invention,  that  invention  belongs  to  the  servant,  and  not  to  the  master ; 
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tfaoughy  if  the  master  employs  a  skilful  person  for  the  express  purpose  of 
inventing,  the  inventions  made  by  him  will  belong  to  the  master  so  as  to 
enable  him  to  obtain  a  patent  for  them.  [Cresswell,  J.  That  was  the 
case  as  to  Whitehouse's  patent,  1  Webster's  P.  C.  473.  There,  an  indi- 
vidual was  employed  for  the  express  purpose  of  suggesting  improvements 
and  trying  experiments  of  all  kinds.  The  master  so  admitted  before  the 
privy  council,  when  he  ap|died  for  an  extension  of  the  patent :  and  the 
privy  council,  before  they  granted  the  extension,  compelled  the  master  to 
give  his  servant  a  large  remuneration.]  In  that  case  the  patent  was  taken 
out  in  the  name  of  the  actual  inventor,  and  not  in  that  of  the  master. 

Cur.  adv.  vuU. 

CoLTicAN,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  motion  was  made  by  my  brother  Channell  for  a  new  trial 
on  the  ground  of  misdirection. 

It  was  argued  that  the  patentee  had  claimed  as  his  invention  a  raising- 
*5711    '^^^^^'^^  ^^^  ^^  diagonal  position  of  *the  raising-cylinders,  in 
-'    terms  too  unlimited ;  but  on  looking  at  the  terms  of  the  specifi- 
cation, it  appears  to  us  that  his  claim  is  expressly  limited  to  his  own 
mode  of  placing  them. 

It  was  further  urged,  that  the  patentee  had  claimed  the  extended  sliver 
applied  to  forming  a  bat  by  successive  folds  for  the  production  of  long 
or  commercial  ends  of  cloth,  without  limiting  it  to  any  particular  mode 
of  applying  it ;  but,  we  think,  that,  on  the  fair  construction  of  the  terms 
of  the  specification,  the  claim  must  be  conisidered  as  limited  to  the  use 
of  the  extended  sliver  for  making  a  bat,  in  the  mode  described  in  the 
specification. 

It  was  further  urged,  that  a  part  of  the  process  described  in  the  specifi- 
cation^ namely,  the  taking  the  sliver  directly  from  the  scribbling-machine 
to  form  the  bat,  was  the  invention  of  a  workman  named  Shaw :  but  it 
appeared  that  no  such  point  was  made  at  the  trial,  and  we  think  the 
defendant  is  not  now  at  liberty  to  raise  any  objection  on  that  score. 

An  objection  relating  to  the  claim  of  the  use  of  soap  in  conjunction 
with  rollers,  was  disposed  of  at  the  time  when  the  motion  was  made.  On 
these  points,  therefore,  there  will  be  no  rule. 

It  was  also  objected  that  it  should  have  been  left  to  the  jury  to  say 
whether  the  present  patent  and  Robertson's  patent  were  the  same  as  to 
the  method  of  diagonal  or  cross-felting.  On  looking  at  the  judge's  notes, 
it  appears  that  there  was  no  evidence  given  to  show  that  the  two  were 
the  same ;  and,  standing  as  the  question  did  nakedly  on  the  two  specifi- 
cations, the  construction  of  them,  according  to  the  authority  otMilson  v. 
Harford,  8  M.  &  W.  806,  1  Webster's  P.  C.  331,  was  for  the  judge,  and 
not  for  the  jury.  We  think,  therefore,  there  is  no  ground  for  a  rule  on 
this  point. 

*5721        ^^  ^^  further  objected  that  the  patentee  had  claimed  *as  a  part 
^    of  his  invention  the  compound  apron  which  was  alleged  to  be 


1  Manning,  Granger,  &  Scott.  572 

the  invention  of  Shaw,  and  the  longitudinal  guides  invented  by  Milner. 
And,  on  the  question  whether  the  patentee  had  a  right  to  claim  these  as  a 
part  of  his  invention,  we  think  that  a  rule  should  be  granted. 
Oause  was  shown  tigainst  this  rule  in  Trinity  term,  by 
Sir  T.  WUde  and  SKee,  Serjts.,  (with  whom  was  BuU.)  Assumingthat 
the  packing  or  placing  the  compound  apron  in  layers  one  above  the  other 
was,  in  reality,  first  sv^gested  by  Shaw,  that  was  a  mere  variation  in  the 
mode  of  working  out  Williams's  invention,  and  no  alteration  in  its  prin- 
ciple, and  Williams  had  clearly  a  right  to  adopt  the  suggestion,  and  to 
imbody  it  in  his  specification,  which  must  of  necessity  contain  all  the 
latest  improvements  that  had  come  io  his  knowledge.  Milner's  sugges- 
tion of  the  longitudinal  guides  stands  upon  precisely  the  same  founda- 
tion. [Maule,  J.  Placing  the  machinery  in  any  particular  position  was 
no  part  of  the  invention  claimed  by  Williams :  but  the  thing  recommended 
by  Milner  did  help  to  efiect  one  thing  that  Williams  desired  to  do,  viz., 
to  keep  the  compound  apron  evenly  distended.]  The  doctrine  upon  this 
subject  is  accurately  stated  by  Alde&sok,  B.,  in  Minter  v.  Welby  1  Web- 
ster's P.  C.  132 :  « If  Sutton  suggested  the  principle  to  Minter,  then  he 
would  be  the  inventor ;  if,  on  the  other  hand,  Minter  suggested  the  prin-- 
ciple  to  Sutton,  and  Sutton  was  assisting  him,  then  Minter  would  be  the 
firat  and  true  inventor,  and  Sutton  would  be  a  machine,  so  to  speak, 
which  Minter  uses  for  the  purpose  of  enabling  him  to  carry  his  original 
conception  into  effect.''  That  is  precisely  applicable  to  Shaw  and  to 
Milner  in  the  ^present  case ;  both  werf  aidmg  in  the  manu&c-  r*573 
ture  of  the  machine.  *" 

Charmell  and  ByleSj  Serjts.,  in  support  of  the  rule.  The  objections  now 
under  consideration  were  not  properly  submitted  to  the  jury.  It  may  be 
that  the  suggestions  of  Shaw  and  Milner  did  not  affect  the  principle  of 
Williams's  invention :  but  the  question  is,  whether  they  are  not  material 
improvements,  which  the  patentee  has  unduly  claimed:  and  that  question, 
as  well  as  whether  Shaw  and  Milner  were  the  ordinary  servants  or  work- 
men of  the  party  making  the  machine,  or  whether  they  were  persons  ex- 
pressly employed  for  the  purpose  of  suggesting  improvements,  should 
have  been  distinctly  submitted  to  the  jury.  In  Barker  v.  Shawj  1  Web- 
ster's P.  C.  126,  n.,  in  an  action  for  an  infringement  of  a  patent  for  an 
improvement  in  making  hats,  one  of  the  plaintifis'  witnesses  stating  that 
he  had  made  the  improvement,  which  was  the  subject  of  the  patent, 
whilst  employed  in  their  workshop,  Holboyd,  J.,  nonsuited  the  plaintifis. 
[Maule,  J.  It  would  be  very  dangerous  tp  employ  any  workman  in 
matters  of  this  sort,  if  the  inventor  were  precluded  from  adopting  any 
slight  and  subordinate  improvement  suggested  by  him.  This  seems  to 
me  to  be  very  like  the  case  of  Bhxam  v.  £bee.]  The  important  distinc- 
tion between  a  suggestion  made  by  ^  party  employed  for  the  purpose  of 
assisting  in  the  perfecting  of  the  invention,  and  an  improvement  invented 
by  a  m^e  ordinary  servant  or  workman,  was  not  properly  pointed  out  to 
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the  jury.  It  was  most  material  to  ascertain  the  exact  nature  of  Shaw's 
employment.  [Maule,  J.  That  does  not  seem  to  hare  been  matter  of 
controversy  at  the  trial.  The  judge  was  not  bound  to  leave  it  to  the 
jury,  unless  requested  by  the  defendant's  counsel.] 
♦5741  *TiNDAL,  C.  J.  I  must  confess  I  do  not  feel  pressed  by  the 
^  difficulty  that  has  been  urged  on  the  part  of  the  defendant  as  to 
the  last  point  having  been  kept  from  the  jury.  The  defendant  had  the 
remedy  at  hand :  for,  if  the  judge  had  erroneously  assumed  that  the 
matter  was  not  in  dispute,  he  should  have  been  requested  to  take  the 
opinion  of  the  jury  upon  it.  The  real  question  is,  whether  or  not  the 
improvements  suggested  by  Shaw  and  by  Milner  were  of  such  a  serious 
and  important  character  as  to  preclude  their  adoption  by  Williams  as 
parts  of  his  invention.  The  rule  was  granted  simply  upon  the  objection 
that  the  patentee  had  claimed  as  a  part  of  his  invention,  the  compound 
apron  which  was  alleged  to  be  the  invention  of  Shaw,  and  the  longi- 
tudinal guides  invented  by  Milner.  And  the  question  is,  whether,  having 
so  claimed  these  two  things,  they  form  any  important  parts  of  the  inven- 
tion for  which  the  patent  has  been  obtained.  The  main  object  and  de- 
sign of  the  patentee  were  the  obtaining  a  long,  even,  and  uniform  bat, 
suitable  to  be  made  into  commercial  ends  or  pieces  of  cloth.  The  pa- 
tentee, in  his  specification,  after  describing  the  double  or  compound 
revolving  apron,  thus  refers  to  that  which  is  called  Shaw's  suggestion : — 
<«  As  in  many  manufacturing  premises,  these  two  long  extended  aprons 
could  not  be  so  conveniently  used,  for  want  of  room,  I  sometimes  ex- 
tend them  backwards  and  forwards,  and  even  with  several  aprons,  as 
shown  (in  the  drawings)  at  figures  6,  7,  and  8,  or  perpendicularly  up 
and  down,  where  only  two  are  required,  as  shown  at  6gures  9  and  10." 
This  is,  obviously,  a  mere  matter  of  convenience  suggested  to  and 
adopted  by  the  inventor.  It  would  be  difficult  to  define  how  far  the 
suggestions  of  a  workman  employed  in  the  construction  of  a  machine 
are  to  be  considered  as  distinct  inventions  by  him,  so  as  to  avoid  a  pa- 
*5751  ^^^*  incorporating  them  taken  out  by  his  employer.  Each  *case 
■*  must  depend  upon  its  own  merits.  But,  when  we  see  that  the 
principle  and  object  of  the  invention  are  complete  without  it,  I  think  it  is 
too  much  that  a  suggestion  of  a  workman,  employed  in  the  course  of  the 
experiments,  of  something  calculated  more  easily  to  carry  into  effect  the 
conceptions  of  the  inventor,  should  render  the  whole  patent  void.  It 
seems  to  me  that  this  was  a  matter  much  too  trivial  and  too  far  removed 
from  interference  with  the  principle  of  the  invention,  to  produce  the 
effect  which  has  been  contended  for.  If  that  be  so  with  respect  to  the 
suggestion  made  by  Shaw,  much  more  is  it  so  as  to  that  made  by  Milner, 
which  does  not  appear  to  have  been  altogether  adopted.  For  these 
reasons,  I  am  of  opinion,  that  the  rule  should  be  discharged. 

Maule,  J.     I  also  think  the  rule  which  has  been  granted  in  this  case 
should  be  discharged.     Two  portions  of  the  invention  described  in  and 
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claimed  by  Williams's  specification^  are  said  not  to  have  been  hisinven* 
tion,  viz.,  the  suggestions  made  by  Shaw  and  by  Milner.  With  respect 
to  the  suggestion  of  the  latter,  it  certainly  tended  to  something  essential 
to  the  carrying  out  of  the  main  object  which  the  patentee  had  in  view, 
viz.,  the  transverse  distension  of  the  compound  apron.  The  inventor 
having  intended  to  produce  the  same  effect  by  other  means,  the  sugges- 
tion of  Milner  to  substitute  longitudinal  guides  for  the  pulley  guides, 
was  a  mere  variation  in  the  mode,  which  might  well  be  adopted  without 
vitiating  the  patent.  But  the  evidence  does  not  raise  the  question ;  for, 
that  which  Williams  adopted  was  not  Milner's  recommendation;  he- 
having  used  a  guide  with  a  square  shoulder,  instead  of  a  grooved  or 
rounded  one,  as  suggested  by  Milner,  and  having  substituted  a  selvage 
of  leather  for  one  of  cord.  As  to  Shaw's  suggestion,  that  was  of  a 
matter  much  less  essential  than  that  of  Milner:  it  was  a  mtt«  mode  of 
arranging  the  compound  apron,  *which  would  be  very  convenient  r«57g 
in  some  premises.  At  the  trial,  the  learned  judge  told  the  jury  ^ 
that,  in  his  opinion,  both  these  suggestions  were  mere  subordinate  im- 
provements, accessory  to  the  main  principle  of  the  invention,  and  tend- 
ing to  cany  it  out  more  conveniently,  and  therefore  such  as  the  patentee 
had  a  right  to  adopt  and  to  imbody  in  his  specification ;  and  he  left  it 
to  the  jury  to  say  whether  or  not  Williams  was  the  inventor  of  that  which 
he  claimed.  A  judge,  undoubtedly,  has  no  right  to  state  his  own  assump- 
tions of  fact  to  the  jury,  as  matters  of  law :  but  he  has  a  right  to  g^ve 
his  opinion,  and  it  is  his  duty  to  do  so ;  and,  unless  the  jury  are  milled 
by  what  he  says,  there  is  no  reason  for  granting  a  new  trial.  I  think 
that,  if  the  jury  in  this  case  had  come  to  a  different  conclusion,  they 
would  have  done  wrong.  As  well  might  the  man  who  first  suggested 
the  sliding  tubes,  assert  himself  to  have  been  the  inventor  of  an  essential 
part  of  the  telescope.  This  case  may  be  rightly  determbed  without  the 
assistance  of  the  doctrine  of  Blaxam  v.  Ehetj  to  which  it  is  by  no  means 
opposed. 

Cresswcll,  J.  I  agree  with  my  lord  and  my  brother  Maulb,  that  this 
rule  should  be  discharged.  The  improvement  claimed  by  Shaw  was 
something  clearly  and  palpably  subordinate  to  the  invention  of  the 
patentee.  The  object  was  to  obtain  a  bat  of  an  even  and  sufficient 
thickness,  and  of  sufficient  length,  to  be  felted  into  cloth  fit  for  commer- 
cial purposes.  The  patentee  had  obtained  a  bat  sufficiently  even  and  of 
sufficient  substance,  and  he  ascertained  that,  by  extending  the  compound 
apron,  he  could  obtain  the  required  length.  The  suggestion  of  Shaw  was 
of  a  mere  mode  of  using  the  extended  apron  in  a  more  compact  and 
convenient  form.  I  quite  accede  to  the  doctrine  laid  down  in  Bhxam 
V.  Elseej  which  was  adopted  by  my  brother  Erle  at  the  trial.  He  took 
it  for  granted  that  this  was  something  ^subordinate  to  the  princi-  rtt577 
pal  invention :  "and  it  was  not  suggested,  on  the  part  of  the  defend-  '' 
ant,  that  the  evidence  did  not  bear  that  out:  indeed,  there  was  no 
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ground  for  makiDg  any  such  suggestion.  The  same  observations  wUl 
apply  to  the  longitudinal  guides,  the  adoption  of  which  appears  to  have 
been  recommended  by  Milner.  If  the  v^dict  bad  been  the  other  way, 
it  would,  in  my  opinion,  have  been  quite  wrong. 

E&LE,  J.  I  am  of  the  same  opinion.  In  speaking  of  the  suggestions 
of  Shaw  and  of  Miber,  I  used  the  same  form  of  expression,  telling  the 
jury,  that,  in  my  opinion,  the  improvements  suggested  by  each  of  those 
parties  were  such  subordinate  matters  as  the  patentee  was  at  liberty  to 
imbody  in  his  specification ;  leaving  it  to  the  jury  to  form  their  own  con- 
clusion from  the  evidence  which  they  had  heard.  This  was  not  laying 
down  any  principle  of  law ;  but  merely  malpug  a  very  direct  statement  of 
opinion  upon  the  facts.  Rule  discharged. 
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B.,  the  owner  and  ooeapier  of  premiBea  adjoining  tlie  highway,  employed  O.  to  make  a  drain 
therefrom,  to  commmiicate  with  the  common-eewer.  In  the  perfonnanee  of  this  work,  tiie 
workmen  employed  by  C  placed  grayel  on  the  highway ;  in  eonaequence  of  which  A«,  in 
driving  along  the  road,  anfltained  personal  injury.  Before  the  accident  the  dangerona  poaitioa 
of  the  heap  was  pointed  oat  to  B^  who  promifled  to  remove  it  C.  had  the  aole  manage- 
ment  of  the  work,  and  employed  and  paid  D.  4o  cart  away  part  of  the  nibhjah,  at  a  oeitaiB 
price  per  load,  and  had  charged  A.  in  hia  biU  with  the  anm  ao  paid  :— 

Btld,  that  B.  waa  liable  to  A^  in  < 


Case.  The  declaration  stated  that  the  defendant,  before  and  at  the 
time  of  committing  the  grievance  thereinafter  mentionedi  was  jMVjes^ed  (a) 
of  certain  houses,  &c.,  situate  and  being  near  to  and  adjoining  a  certain 
street  and  hi^way  in  the  county  of  Middlesex;  which  street  and  higfa« 
way,  at  the  time  of  the  committing  of  the  said  grievancci  was,  and  from 
thence  had  been,  and  still  was,  a  common  public  street  and  highway  for 
all  persons  to  go,  return,  pass,  and  repass  on  foot,  and  by  and  with  horses 
and  carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure : 
yet  the  defendant^  well  knowing  the  premises,  whilst  he  was  so  possessed 
of  the  said  houses,  &c.,  on,  &c.,  aforesaid,  wrongfully  and  unjustly  put 
and  jdaced,  and  caused  to  be  put  and  placed,  in  a  laige  heap,  diners  large^ 
quantities  of  earth,  gravel,  materials,  dirt,  and  rubbish  in  and  upon  the 
said  highway,  and  near  to  the  said  houses,  &c.,  and  wrongfully  and  in* 
juriously  kept  and  continued  the  same  therein  and  thereon  in  such  heap 
and  mound,  until  the  happening  of  the  injury  thereinafter  mentioned,  and 
thereby  and^therewidi  greatly  obstructed  the  said  highway;  by  means  of 
which  premises,  afterwards,  to  wit,  on,  &c.,  aforesaid,  a  Certain  carriage, 
to  wit,  a  chaise-cart,  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value 
of  150/.,  with  a  horse  then  drawing  the  same,  in  which  the  plaintiff  was 
*5791  ^^^  lawfully  riding  and  driving  in  and  along  the  *said  highway, 
was  driven  upon  and  against  the  said  heap,  and  the  plaintiff  was 
(a)Thiea&egatiQniaiMttsaTenod.  • 
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Aen  violently  thrown  from  and  out  of  his  said  carriage  to  and  upon  the 
ground  there ;  that  the  said  horse  was,  by  means  of  the  premises,  then 
greatly  scared  and  frightened,  and  thereby  then  ran  away  with,  and  over^ 
turned,  the  said  carriage  of  the  plaintiff,  and  the  same  was  thereby  then 
broken  to  pieces,  damaged,  and  destroyed ;  and  that  by  means  of  such 
several  premises  one  of  the  legs  of  the  plaintiff  was  firactured,  and  he 
became  and  was  greatly  hurt,  bruised,  and  wounded,  &c.,  and  so  con- 
tinued for  a  long  time,  to  wit,  from  thence  hitherto,  during  all  which 
time  the  plaintiff  thereby  suffered  and  underwent  great  pain,  and  was 
prevented  from  attending  to,  or  working  at  his  trade  of  a  paper-stainer, 
and  from  performing  and  transacting  his  other  lawful  and  necessary  affairs 
and  business  by  him  to  be  performed  and  transacted,  and  thereby  lost 
great  gains  which  he  might,  and  otherwise  would,  have  acquired ;  that 
the  plaintiff,  by  means  of  the  premises,  became  and  was  and  still  is 
greatly  and  permanently  injured  in  his  health,  and  lamed,  and  also,  by 
means  of  the  premises,  the  plaintiff  was  obliged  to,  and  did  necessarily, 
expend  divers  moneys  and  incur  divers  debts,  in  the  whole  amounting  to 
a  large  sum,  to  wit,  100/.,  in  and  about  endeavouring  to  be  cured  of  the 
said  wounds,  &c.,  so  occasioned  as  aforesaid,  and  in  and  about  repairing 
the  damage  done  to  his  said  carriage  as  aforesaid ;  and  that  the  said 
carriage  became  and  was,  by  means  of  the  premises,  for  a  long  time,  to 
wit,  from  thence  hitherto,  of  no  use  or  value  to  the  plaintiff,  and  was  and 
is,  by  means  of  the  premises,  greatly  depreciated  in  value. 

The  defendant  pleaded  not  guilty.(a) 

The  cause  was  tried  before  Tu^dal,  C.  J.,  at  the  ^sittings  at  r^goQ 
Westminster  after  Michaelmas  term  last.  The  facts  that  appeared  '- 
in  evidence  were  as  follow : — The  defendant  was  a  proprietor  of  newly 
erected  houses  in  the  Cambridge  Heath  road,  near  to  the  Mile  End 
turnpike ;  which,  however,  had  been  buih  for  him  by  one  Palmer,  and 
were  in  the  occupation  of  his  tenants.  In  forming  a  drain  from  some 
premises  (also  belonging  to  the  defendant)  at  the  back  of  the  new  houses 
to  the  common-sewer  under  the  road,  Palmer,  by  his  servants,  caused  a 
quantity  of  earth  and  gravel  to  be  deposited  on  the  left-hand  side  of  the 
road  leading  to  London.  The  drain  being  finished.  Palmer  employed  a 
person  to  carry  away  the  earth  and  rubbish;  but  the  party  so  employed 
left  a  portion  of  it  on  the  highway ;  and  the  plaintiff  and  a  friend,  on  their 
way  to  London,  on  the  evening  of  Sunday,  the  28th  of  July  last,  in  a 
chaise-cart  belonging  to  the  former,  ran  upon  the  heap  so  left  on  the 
road,  and  the  plaintiff  was  thrown  from  the  cart,  and  sustained  the  injury 
complained  of  in  the  declaration. 

The  only  evidence  tending  to  show  that  the  defendant  had  personally 
interfered  in  the  matter, — ^besides  the  fact  of  his  having  applied  to  the 
commissioners  for  leave  to  break  into  the  sewer,-*>was  that  of  Barker,  a 

(a)  By  (hii  plea  u  well  tha  de&ndtnt's  poMefrion  of  the  honmu,  af  aO  other  matten  ci 
inducement,  were  admiUed. 
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policeman,  who  was  called  as  a  witness  on  the  part  of  the  plaintiff,  and 
who  stated,  that,  upon  obsenring  the  heap  left  on  the  road  side  opposite 
the  defendant's  premises,  he  called  the  defendant's  attention  to  it,  and 
told  him  it  must  be  taken  awaj ;  whereupon  the  defendant  said  he  would 
remove  it  as  soon  as  he  could ;  and  that^  after  the  accident  had  hap- 
pened, he  told  the  defendant  that  it  was  occasioned  by  the  rubbish  left 
upon  the  road,  upon  which  the  defendant  said  he  had  several  witnesses 
to  prove  that  it  occurred  through  the  plaintiff's  own  carelessness. 

On  the  part  of  the  defendant  it  was  shown  that  the  heap  had  been 
*5811  <^<»^i^ci^l>l7  increased  by  oyster-shells,  *&c.,  deposited  thereon 
''  by  strangers.  And  Palmer,  the  builder,  stated  that  he  bad  the 
entire  control  and  sole  management  of  the  work;  that  he  employed  and 
paid  the  person  who  carted  away  about  three .  loads  of  the  rubbish,  at  a 
certain  price  per  load ;  and  that  the  sum  so  paid  had  been  charged  by 
him  to  the  defendant.  Several  witnesses  were  called  for  the  purpose  of 
showing  that  the  plaintiff  was,  at  the  time  of  the  accident,  driving  in  a 
reckless  manner,  and  that  there  was  sufficient  light  at  the  spot,  and  ample 
room  to  enable  the  plaintiff  to  avoid  the  obstruction  provided  he  had  exer- 
cised ordinary  care :  and  it  was  contended,  on  the  authority  oiBviterJidd  v. 
Fi>rresterj  11  East,  60,(a)  that  the  plaintiff  was  so  far  contributory  to  the 

(a)  As  to  this  caM,  nde  1  Mann.  d&  Gr.  671—674. 
,  <•  If  a  man  puta  logs  of  wood,  $pamm  in  a  highway,  and  suflen  them  to  continue  there  for 
two  montha,  or  other  aoch  long  time,  though  a  man  may,  with  great  care,  and  in  the  day,  paaa 
aafely,  yet  if  I  ride  in  the  way,  not  percdving  the  logs,  and  my  horse  stumbles  upon  the  logs, 
whereby  he  &Us  and  throws  me,  by  which  means  I  reoeiire  any  damage,  {KtHett,  several  wounds, 
as  the  case  was,)  I  may  have  an  action  upon  the  case  against  him  for  this  special  damage  ra> 
eeived,  though  this  laying  of  logs  in  the  way  be  a  common  nuisance."  Hill,  16  Jac  B.  R. 
adjudged  between  ^  and  >     1  RolL  Abr.  88,  tianslated,  1  Yin.  Abr.  664,  Nviumce^ 

(N.b2,)pl.8. 

« If  A.,  seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste  within  thirty-six  feet 
of  the  way,  and  the  mare  of  B.  escapes  into  the  waste,  and  foils  into  the  pit,  and  there  dies,  yet 
B.  shall  not  have  any  action  against  A.;  because  the  makiog  of  the  pit  in  the  waste,  and  not 
in  the  highway,  was  not  any  wrong  to  B.,  but  it  was  the  default  of  B.  himself  that  his  mare 
escaped  into  the  waste."  Pasch.  6  Jac  B.  R.  between  Blith  and  Topham,  adjudged ;  I  Roll. 
Abr.  88,  translated  1  Yin.  Abr,  666,  IfuuafuXf  (N.  b  2,^  pi.  4.  According  to  the  report  of 
the  aame  case  in  Cro.  Jac.  168,  pi.  11,  «it  was  adjudged  upon  the  dedaratioo,  and  not  upon 
the  verdict,  that  the  bill  should  abate ;  for,  when  the  mare  was  straying,  and  he  shows  not  any 
right  why  his  mare  should  be  In  the  aaid  common,  it  was  no  wrong  to  him,  and,  though  his 
mare  fell  in,  he  has  no  remedy,  and  so  it  is  damnum  abtqiu  injuria.^*  8.  P.  arg.  Mitchil  v. 
AUstree,  1  Yent  296. 

And  see  Knapp  v.  Sahbury,  2  Camp.  6(M) ;  SmUk  v.  DobwH,  8  Mann.  Sc  Gr.  69 ;  Mdnigt  v. 
Grtat  Wt$iern  Railway  Company ^  ib.  616;  Wtbb  v.  Page^  6  Mann,  it  Gr.  196;  JUTt^Jm  v. 
Hawtry,  Latch,  13,  Com.  Dig.  tit  Pleader,  (3  M.  31.) 

In  Butterfieid  v.  Forretier,  the  court  of  King's  Bench  held,  that  one  who  is  injured  by  an 
obstruction  in  a  highway  against  which  he  fell,  cannot  maintain  an  action,  if  it  vpgtvs  that  he 
was  riding  with  great  violence  and  without  using  ordinary  care,  by  the  ezerdse  of  which  he 
might  have  seen  and  avoided  the  obstruction.  The  principle  upon  which  the  decision  pro- 
oeeded  seems  to  be  that  want  of  care  in  retpect  of  the  probability  of  injury  to  other$  from  riding 
ftst  through  a  public  street,  is  tantamount  to  want  of  care  in  avoiding  that  which  might  be  inju* 
rioui  to  the  party  himtelf.  If  the  plaintiff  had  been  riding  over  his  own  field,  remote  from  any 
footpath,  at  the  rate  of  twenty  miles  an  hour,  it  would  probably  not  have  been  contended  that 
he  was  chnrgeable  with  want  of  caie ;  and  if  his  horse  had  been  killed  by  falling  into  a  pit 
wrongfully  dug  in  that  field  by  a  stranger,  it  would  hardly  have  been  doubted  that  such  stranger 
would  be  responsible  for  the  injury.  But,  according  to  the  dicta  in  Butterjkld  v.  Forreiter, 
there  would  appear  to  be  no  remedy  against  a  person  who  had  dug  a  pit  in  a  highway,  if  the 
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injury  of  which  he  complained,  as  to  disentitle  him  to  maintam  an  action 
for  compensation.  It  was  further  submitted  that  the  defendant  was  not 
liable  for  the  negligence  of  Palmer,  he  not  being  the  servant  of  the 
^defendant  in  a  sense  that  would  render  the  latter  responsible,  m  r«502 
law,  for  Palmer's  acts. 

His  lordship  summed  up  the  evidence  to  the  juiy,  and  told  them,  that, 
if  they  thought  the  defendant  had  completely  parted  with  all  control  over 
the  work  to  Palmer,  he  could  not  be  held  responsible  for  the  injury 
*done  to  the  plaintiff  by  Palmer's  negligence :  but,  that,  if  he  had  r*5Q3 
himself  exercised  any  control,  he  was  liable.  *- 

To  this  direction  the  counsel  for  the  defendant  excepted  on  two 
'  grounds— first,  that  there  was  no  evidence  of  any  order  or  direction  by 
the  defendant  for  placing  the  rubbish  on  the  road — secondly,  that,  inas- 
much as  Palmer,  the  person  employed  to  make  the  drain,  did  not  stand 
in  the  relation  of  a  servant  to  the  defendant,  the  latter  was  not  responsible 
for  his  acts.  The  exceptions,  however,  were  afterwards  abandoncd,(a) 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  either  objection  was  well  founded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  45/. 

ByleSj  Serjt.,  in  Hilary  term  last,  pursuant  to  the  leave  reserved  to  him, 
obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  grounds  urged  at  the  trial. 
He  referred  to  Bush  v.  Steinman,  1  Bos.  &  Pul.  404  ;(6)  Sly  v.  Edgletfj 
6  Esp.  N.  P.  C.  6 ;  LUtledak  v.  Lord  Lonsdale,  2  H.  Blac.  299 ;  Laugher 
V.  Pointery  5  B.  &  C.  549,  8  D.  &  R.  556  ;  Quarman  v.  Burnett,  6  M.  & 
W.  499 ;  Randleson  v.  Murray,  8  Ad.  &  E.  109,  3  N.  &  P.  239 ;  Rapson 
V.  OMU,  9  M.  &  W.  710;  and  MUigan  v.  Wedge,  12  Ad.  &  E.  737, 
4  P.  &  D.  714,  and  contended  thai  the  doctrine  laid  down  in  the  three 
^first-mentioned  cases  had  been  materially  narrowed  by  the  rule  t*qqa 
suggested  by  Littledale,  J.,  in  Laugher  v.  Pointer,  and  which  '' 
was  adopted  by  the  Court  of  Exchequer  in  Qbumnan  v.  Burnett. 

Talfourd,  Serjt.,  (with  whom  were  Peacock  and  Bramwell,)  now  showed 
cause.     This  case  may  be  disposed  of  without  considering  whether  the 

party  injared  i?a8  nding  at  a  pace,  which,  in  respect  of  some  coDateral  matter,  was  improper, 
or  if  his  servant  came  in  contact  with  an  obstruction,  in  consequence  of  trotting  a  horse,  which 
he  had  been  directed  to  walk,  or  of  riding  through  street  A.  when  his  orders  had  been  to  go 
through  street  B. 

'  The  rule  is  more  cautiouslj  laid  down  by  Baylej,  B.,  in  Vermali  t.  Chmer,  8  Tyrwh.  S.'S, 
1  Cr.  dc  M.  3^1,  that  the  plaintiff  could  not  recover,  if  his  ship  were  in  any  degree  in  fault,  in 
not  entUavouring  to  prevent  the  cotHsion,  And  see  Jhton  ▼.  Heaven,  2  Esp.  N.  P.  G.  533 ;  Cruden 
T.  Fentkam,  ib.  685 ;  Clay  v.  Wood.  5  Esp.  N.  P.  C.  44 ;  Vanderplank  ▼.  MUUr,  Mood,  dc  Mai. 
169;  Bridge  v.  Grand  Junction  Railway  Company,  3  M.  dc  W.  244,  6  DowL  P.  U.  340;  Flower 
T.  jSdam,  2  Taunt  314. 

(a)  Quare,  Whether  the  exception  would  not  have  been  stronger  if  taken  for  the  plaintiff-^ 
that  the  defendant  could  not  relieve  himself  from  responsibility,  on  account  of  the  acts  of  a 
builder  employed  and  set  in  motion  by  iiim  upon  his  own  premises,  by  abstaining  from  exer- 
cising any  control  over  the  acts  of  that  builder,  it  being  admitted  on  the  record  that  the  defend- 
ant was  poiseued  of  the  house  upon  which  Palmer  was  employed  by  him.  Vide  supra, 
678  («). 

(6)  And  see  Martin  ▼.  Temperley,  4  Q.  B.  298. 

2h2 
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decision  in  Bush  v.  Skinman  is  now  law  or  not.  It  has  never  yet  been 
held,  that,  where  the  proprietor  of  fixed  property  employs  persons  to  do 
work  upon  it,  and  they,  in  the  course  of  the  performance  of  that  wodc, 
commit  a  nuisance  on  the  highway  which  occasions  a  personal  injury  to 
a  third  person,  the  employer  is  not  responsible  for  the  consequences. 
On  the  contrary,  in  the  cases  of  Btish  t.  Stdnman,  Sly  y.  Edgky^  and 
Bandkson  v.  Murray^  the  occupiers  of  land  or  buildings  were  held  re 
sponsible  for  acts  of  others  than  their  servants,  done  upon,  (a)  or  ner^, 
or  in  respect  of,  their  prpperty.  In  Bandkwn  v.  Murray^  the  defendar^ts, 
who  were  occupiers  of  a  bonded  warehouse,  engaged  a  master-porter  to 
lower  and  convey  a  barrel  of  flour  from  their  warehouse :  the  master- 
porter  engaged  a  master-carter :  and  bo&  of  them  attended  with  their 
men.  During  the  process  of  lowering  it  from  the  warehouse,  the  barrel 
fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of  a  rope  fur- 
nished by  the  master-porter :  and  the  defendants  were  held  to  be  liable. 
Lord  Denmak  there  observed :  « It  makes  no  difference  whether  the  de- 
fendants employed  people  of  their  own  to  move  &eir  goods,  of  procured 
others  who  were  likely  to  move  them  more  expertly,  and  left  it  to  their 
superintendence."  The  language  of  Littledale,  J.,  in  Laugher  v. 
*5851  ^^^^^'^y  6  B.  &  C.  662,  564,  *is  not  inconsistent  with  that  de- 
cision. After  referring  to  several  cases  showing  how  far  the  re- 
sponsibility of  a  man  for  acts  of  negligence  committed  by  servants  or 
workmen  employed  by  him  extends,  that  learned  judge  observes:  <( There 
are,  however,  cases  which  have  been  determined  upon  principles  not 
altogether  consonant  to  what  I  have  before  considered  are  those  upon 
which  the  liabilities  of  parties  should  be  determined,  where  persons  have 
been  held  liable  for  the  negligence  of  individuals  who  were  not  their  own 
immediate  servants,  but  the  servants  of  agents  whom  they  had  employed 
to  do  their  work.  In  Bu&h  v.  jSfdfunon,  the  owner  of  a  house  had  em- 
ployed a  surveyor  to  do  some  work  upon  it :  there  were  several  sub- 
contracts, and  one  of  the  workmen  of  the  person  last  employed,  put  some 
lime  on  the  road,  in  consequence  of  which  the  carriage  of  the  plaintiff 
was  overturned ;  and  it  was  held  that  the  owner  of  the  house  was  liable, 
though  the  person  who  occasioned  the  injury  was  not  his  own  immediate 
servant.  So,  in  Sly  v.  Edgley^  a  person  had  employed  a  bricklayer  to 
make  a  sewer,  who  left  it  open ;  in  consequence  of  which  the  plaintiff 
fell  in  and  broke  his  leg.  The  person  who  employed  the  bricklayer  was, 
upon  the  principle  of  respondeat  superior^  held  answerable  for  what  the 
bricklayer  had  done.  These  cases  appear  to  show,  that,  in  these  particu- 
lar instances,  the  owner  of  the  property  was  held  to  be  liable,  although 
the  injury  had  been  occasioned  by  the  negligence  of  contractors  or  their 
servants,  and  not  by  the  immediate  servants  of  the  owner."  «  But," 
continues  the  learned  judge,  « supposing  these  cases  to  be  rightly  de- 
cided, there  is  this  material  distinction,  that  there  the  injury  was  done 

(a)  Vide  infri,  586,  n. 
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upon,  or  near,  and  in  respect  of,  the  property  of  the  defendants,  of  which 
they  were  in  possession  at  the  time.  And  the  rule  of  law  may  be,  that, 
IB  all  cases  where  a  man  ^is  in  possession  of  fixed  property^  he  must  r«gog 
take  care  that  his  property  is  so  used  and  managed  that  other 
persons  are  not  injured,(a)  and  that,  whether  his  property  is  managed  by 
his  own  immediate  servants,  or  by  contractors  or  their  servants.  The 
injuries  done  upon  land  or  buildings  are  in  the  nature  of  nuisances,  for 
which  the  occupier  ought  to  be  chargeable  when  occasioned  by  any  acts 
of  persons  whom  he  brings  upon  the  premises.  The  use  of  the  premises 
is  confined  by  the  law  to  himself,  and  he  should  take  care  not  to  bring 
persons  there  who  do  any  mischief  to  others."  Quarman  v.  Burnett  de- 
termined the  question  that  was  left  undecided  by  the  case  of  Laugher  v. 
Pointer .  In  *QManrt(in  v.  BumeU,  the  owners  of  a  carriage  were  r*^n 
in  the  habit  of  hiring  horses  from  the  same  person,  to  draw  it  for 
a  day  or  a  drive,  and  the  owner  of  the  horses  provided  a  driver,  through 
whose  negligence  an  injury  was  done  to  a  third  party ;  and  it  was  held 
that  the  owners  of  the  carriage  were  not  liable  to  be  sued  for  such  injury: 
and  that  it  made  no  difference,  that  the  owners  of  the  carriage  had  always 
been  driven  by  the  same  driver,  he  being  the  only  regular  coachman  in 
the  employ  of  the  owner  of  the  horses ;  and  that  they  had  always  paid 
him  a  fixed  sum  for  each  drive ;  and  that  they  had  provided  him  with  a 
livery,  which  he  left  at  their  house  at  the  end  of  each  drive,  and  that  the 
injury  in  question  was  occasioned  by  his  leaving  the  horses  while  so  de- 
positing the  livery  in  their  house.  Pabke,  B.,  in  delivering  ihe  judgment 
of  the  court  in  that  case,  in  affirmance  of  the  view  taken  by  Lord  Ten- 
TEEDEN,  and  LiTTLEDALE,  J.,  iu  Lougher  V.  Pointer y  excepts  the  case 
now  under  consideration.  He  says,  «  The  rule  of  law  may  be,  that, 
where  a  man  is  in  possession  of  fixed  property,  he  must  take  care  that 
his  property  is  so  used  and  managed  that  other  persons  are  not  injured ; 

(a)  In  Seaulieu  t.  Finglam,  P.  2  H.  4,  fo.  18,  pL  6,--in  case  for  so  negligently  keeping  his 
fin  thai  the  phinliff'fl  houses,  and  his  goods  therein,  weie  burnt, — Markham  (Jostice  of  C.  P.) 
says,  « I  shall  answer  to  my  neighbour  for  him  who  enters  my  house  with  my  leave  or  with  my 
knowledge,  or  who  is  a  guest  with  me,  or  for  my  servant,  if  he  or  any  of  them  does  any  thing, 
as  with  a  candle  or  other  thing,  by  which  doing  the  house  of  my  neighbour  is  burnt  But  if  a 
man  out  of  my  house,  against  my  will,  puts  fire  into  the  straw  of  my  house  or  ebewhere, 
whereby  my  house  is  burnt,  and  the  houses  of  my  neighbours  are  burnt,  of  that  I  shall  not  be 
bound  to  answer  to  them,  dec,  for  that  cannot  be  said  to  be  by  malfeasance  (tnaU)  on  my  part, 
but  against  my  wilL** 

The  report  then  proceeds  thus:— «HorR%  (King's  Serjt).  This  defendant  is  undone  and 
impoveririied  for  ever  if  this  action  be  maintained  against  him ;  for  then  twenty  other  sodi 
suite  will  be  brought  against  him  upon  the  like  matter. 

«  Tkimmg  (Chief  Justi$»  of  C.  P.).  What  is  that  to  us  1  It  is  better  that  he  shodld  be 
quite  undone  than  that  the  law  should  be  changed  for  him.  And  afterwards  they  were  at 
■■De    that  the  house  was  not  burnt  by  means  of  the  defendant's  fire." 

l^d  Brooke  imnwr^  that  no  objection  was  taken  to  this  issue  on  the  groqad  of  negaliva 
pregnancy,  Bro.  Abr.  tit  Ntgativt  Pregnani^  pi.  8, 

In  H.  33  H.  6,  fo.  1,  pi.  3,  (which  was  debt  against  tiie  marshal  of  B.  K.  for  the  escape  of 
pATBOBB  Kf  five  by  Jack  C^ade,)  Choke  (Serjt,  afterwaids  C.  J.  of  C.  P.)  says,  «If  a  $tra$ign 
o^nness  into  my  house,  apd  by  his  foUy  seu  it  on  fire,  so  that  other  houses  of  niy  netghboiani 
are  burnt,  I  shall  not  be  charged  with  dw  boming  of  my  neig^iboarB'  houses."  Which  was 
not  oontiadkted. 
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and  thaty  whether  his  property  be  managed  by  his  own  immediate  ser- 
vants, or  by  contractors  with  them,  or  their  servants.  Such  injuries  are 
in  the  nature  of  nuisances :  but  the  same  principle  which  applies  to  the 
personal  occupation  of  land  or  houses  by  a  man  or  his  family,  does  not 
apply  to  movable  chattels,  which,  in  the  ordinary  conduct  of  the  afiairs 
of  life,  are  intrusted  to  the  care  and  management  of  others,  who  are  not 
the  servants  of  the  owners,  but  who  exercise  employments  on  their  own 
account  with  respect  to  the  care  and  management  of  goods,  for  any  per- 
sons who  choose  to  intrust  them  with  them."  Here,  the  defendant  was 
the  owner  of  property  adjoining  the  highway,  in  the  occupation  of  his 
*5881  ^^^^^^  >  (^)  *^^  ^^^'^  which  gave  rise  to  the  nuisance  was  done 
^  in  respect  of  that  property ;  the  earth  that  was  excavated  belong- 
ed to  the  defendant ;  he  was  charged  at  a  certain  rate  per  load  for  the 
removal  of  that  portion  of  it  which  was  removed ;  if  any  person  had 
carried  it  away  without  his  consent,  he  might  have  maintained  trespass  or 
trover  in  respect  of  it.  Can  it  be  said,  that,  because  he  did  not,  with  his 
own  hands,  place  it  upon  the  highway,  he  is  not  responsible  for  the  con- 
sequences, seeing  that  the  act  was  done  with  his  knowledge  and  for  his 
benefit  ?  Besides,  there  was  ample  evidence  that  it  v^as  kept  and  con- 
tinued there  with  his  assent. 

Byles^  Seijt.,  in  support  of  his  rule.  There  was  no  evidence  of  any 
personal  interference  by  the  defendant,  or  of  any  direction  ^ven  by  him, 
for  placing  the  rubbish  on  the  road,  or,  it  having  been  so  placed,  for  leav- 
ing it  there :  and,  if  there  had  been  any  such  evidence,  the  case  ought 
to  have  been  differently  submitted  to  the  jury.  It  was  proved  that  the 
placing  of  it  there  was  the  act  of  Palmer  or  his  servants ;  and  no  mere 
non-feasance  on  the  defendant's  part  would  render  him  liable  for  their 
acts.  The  circumstance  of  his  having  promised  to  remove  it,  when  spoken 
to  upon  the  subject  by  the  policeman,  was  no  evidence  that  he  placed  it 
where  it  was,  or  that  it  was  so  placed  under  circumstances  which  ren- 
dered him  liable  to  remove  it.  [Tindal,  C.  J.  It  was  some  evidence  of 
adoption  of  the  act  of  his  agent.]  The  only  question  is,  whether  the  re- 
lation between  the  defendant  and  Palmer  was  such  as  to  render  the  former 
liable  for  the  acts  of  the  latter.  If  a  man  be  in  all  cases  liable  for  the  acts 
of  his  sub-agents,  he  may  incur  serious  responsibility  without  having  any 
remedy  over.  Bush  v.  Steinmany  so  far  as  it  is  applicable  to  this  case, 
is  not  law  at  the  present  day.  The  doctrine  of  Quarman  v.  Burnett 
*5891  ^^^^^7  exonerates  this  defendant.  Randleson  v.  Murray  *and 
''  MUligan  v.  Wedge  were  cases  of  negligent  use  of  the  party's  own 
property.  In  WirUerbottom  v.  Wright^  10  M.  &  W.  109,  A.  contracted 
with  the  postmaster-general  to  provide  a  mail-coach  to  convey  the  mail* 
bags  along  a  certain  line  of  road ;  and  B.  and  others  also  contracted  to 
horse  the  coach  along  the  same  line :  B.  and  his  co-contractors  hired  C. 
to  drive  the  coach:  and  it  was  held  that  C.  could  not  maintain  an  action 
(a)  Jfirtiori,  if  in  liii  own  yomtmkm,  npriiy  579,  n. 
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agtinst  A.,  for  an  injury  sustained  by  him  while  drivii^  the  coach,  by  its 
breaking  down  from  latent  defects  in  its  construction.  That  case  shows 
that  the  defendant  here  could  hare  had  no  remedy  oyer  against  Palmer,  or 
against  a  sub-contractor  employed  by  him,  for  want  of  privity.  [Cress- 
well,  J.  That  case  has  very  little  application  here.  The  argument  on  the 
part  of  the  plaintiff  is,  that  the  defendant  is  responsible  for  his  own 
act,  not  for  the  negligence  of  Palmer.]  The  rule  is  well  laid  down  in 
the  judgment  in  Quarman  y.  Bumeit:  «Updn  the  principle  that  qtdfacU 
peraliumjfaciipersei  the  master  is  responsible  for  the  acts  of  his  servant ; 
and  that  person  is  undoubtedly  liable  who  stood  in  the  relation  of  master  to 
the  wrong-doer — ^he  who  had  selected  him  as  his  servant,  from  the  know- 
ledge of,  or  belief  in,  his  skill  and  care,  and  who  could  remove  him  for 
misconduct,  and  whose  orders  he  was  bound  to  receive  and  obey ;  and 
whether  such  servant  has  been  appointed  by  the  master  directly,  or  inter- 
mediately through  the  intervention  of  an  agent  authorized  by  him  to  ap- 
pomt  servants  for  him,  can  make  no  difference.  But  the  liability  by  vir- 
tue of  the  principle  of  relation  of  master  and  servant,  must  cease  where 
the  relation  itself  ceases  to  exist :  and  no  other  person  than  the  master  of 
such  servant  cain  be  liable,  on  the  simple  ground  that  the  servant  is  the 
servant  of  another,  and  his  act,  the  act  of  another :  consequently,  a  tliird 
person  ^entering  into  a  contract  with  the  master,  which  does  not  r«59Q 
raise  the  relation  of  master  and  servant  at  all,  is  not  thereby  render-  ^ 
ed  liable;  and,  to  make  such  person  liable,  recourse  must  be  had  to  a 
different  and  more  extended  principle,  namely,  that  a  person  is  liable, 
not  only  for  the  acts  of  his  own  servant,  but  for  any  injury  which  arises 
by  the  act  o£  another  person  in  carrying  into  execution  that  which  that 
other  person  has  contracted  to  do  for  his  benefit.  That,  however,  is  too 
large  a  position."  [Cresswell,  J.,  referred  to  J\fLaughlin  v.  Pryar^ 
4  Mann.  &  Gr.  48^  4  Scott,  N.  R.  655.] 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  there  was 
any  evidence  to  leave  to  the  jury.  The  matter  left  for  the  consideration 
of  the  jury  on  this  declaration  was,  whether  or  not  the  defendant  wrong- 
fully put  and  placed,  or  caused  to  be  put  and  placed^  in  a  large  heap  or 
mound,'  great  quantities  of  earth,  gravel,  &c.,  upon  a  certain  highway 
and  so  caused  the  accident  of  ^which  the  plaintiff  complains.  I  think 
there  was  evidence  to  leave  to  the  jury  in  support  of  that  charge.  If,  in- 
deed, this  had  been  the  simple  case  of  a  contract  entered  into  between 
Gray  and  Palmer,  that  the  latter  should  make  the  drain  and  remove  the 
eardi  and  rubbish,  and  there  had  been*no  personal  superintendence  or 
interference  on  the  part  of  the  former,  I  should  have  said  it  fell  within 
the  principle  contended  for  by  my  brother  Byles^  and  that  the  damage 
should  be  made  good  by  the  contractor^  and  not  by  the  individual  for 
whom  the  work  was  done.(a)  But,  upon  the  evidence,  the  matter  strikes 
me  in  a  very  different  light.  It  appeared  thatPalmer  had  contracted  to  make 

(a)  Vide  Buth  t.  Sieinman,  sopri,  685,  contrjL 
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the  drain ;  and,  perhaps,  jwtwuiyicfe,  it  would  be  his  duty  to  cany  away  the 
earth  and  rubbish :  but  it  further  aj^eared  that  Palmer  had  charged  the  de- 
•5911  ^^^^^^^  ^^  *  certain  rate  per  load  for  *the  removal  of  three  loads. 
This  was  done  oil  the  20th  of  July,  and  sufficient  was  then  left 
to  occasion  the  accident  that  happened  on  the  28th.  Then,  \i^as  there  no 
evidence  of  personal  interference  on  the  part  of  the  defendant  ?  The  drain 
was  constructed  under  his  order  and  fo^  his  benefit.  He  it  was  that  ap-; 
plied  to  the  commissioners  of  sewers  for  leave  to  break  into  the  sewer. 
And  there  was  the  conversation  with  Barker,  the  policeman,  before  the 
accident,  when  the  defendant,  upon  being  told  that  the  rubbish  ought  to 
be  removed  out  of  the  road,  said  he  would  remove  it  as  soon  as  he  could. 
This  was  an  admission  that  he  was  exercising  a  dominion  over  it.  And, 
after  the  accident  had  happened,  being  told  by  the  policeman  that  it  had 
been  occasioned  by  the  rubbish  so  improperly  placed  in  the  road,  the  an- 
swer he  nuide  was,  that  he  had  witnesses  to  prove  that  the  accident  had 
not  been  occasioned  by  the  rubbish,  but  by  the  plaintiff's  careless  and 
reckless  driving.  All  this  is  evidence  that  the  soil  was  placed  upon  the 
road  with  the  defendant's  consent,  if  not  by  his  express  direction.  I, 
therefore,  think  the  case  is  taken  out  of  the  rule  in  BiLsh  v.  iSfetnman,  which 
is  supposed  to  be  inconsistent  with  thie  later  authorities;  and  that  it  is 
brought  clearly  within  the  principle  laid  down  by  the  court  of  Exchequer 
in  Quarman  v.  BumeiL 

For  these  reasons,  I  am  of  opinion  that  the  verdict  ought  t6  stand. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  substantial  question  to 
be  considered  is,  whether  the  allegation  in  the  declaration — that  the 
grievance  complained  of  was  the  act  of  the  defendant, — ^was  made  otit  by 
the  evidence.  The  defence  set  up  by  Gray  was,  that  he  had  employed 
Palmer  to  do  the  work,  and  that  he  himself  did  not  personally  interfere. 
That  naturally  called  for  the  expressions  of  the  Lord  Chief  Justice  to 
•5921  ^^^^^  •exception  has  been  taken.  I  think  there  was  evidence 
enough  to  satisfy  the  juiy  that  the  entire  control  of  the  woric  had 
not  been  abandoned  to  Palmer.  There  clearly  is  no  ground  for  disturb- 
ing the  verdict. 

Cresswxll,  J.  At  the  trial  a  bill  of  exceptions  was  tendered  upon 
two  grounds :  and  wc  may  assume  that  these  are  also  the  grounds  of 
objection  to  the  summing  up. 

The  first  matter  of  exception  was,  that  there  was  no  evidence  of  any 
orders  or  direction  by  Gray,  for  placing  the  rubbish  on  the  road.  That, 
however,  clearly  is  not  essential  to  the  maintenance  of  an  action  of  this 
sort.  The  jury  >might  infer,  from  the  acts  of  the  defendant,  that  what  was 
done  by  Palmer  was  sanctioned  and  adopted  by  the  defendant. 

The  second  matter  of  exception  was,  that,  inasmuch  as  Palmer  did 
not  stand  in  the  relation  of  a  servunt  to  the  defendant,  the  latter  was  not 
responsible  for  his  acts.  Unless  Palmer  had  the  entire  control  of  the 
work,  there  was  abundant  evidence  to  charge  the  defendant.    Palmer 
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was  employed  by  him  to  construct  the  drain.  No  precise  contract  for 
the  work  was  proved ;  nOr  was  it  shown  that  Palmer  was  employed  to 
do  the  work  personally,  the  mode  of  doing  it  being  left  to  his  judgment 
and  discretion.  And  in  the  absence  of  evidence  to  show  that  th6  defend- 
ant had  parted  with  all  control  and  authority  in  the  matter,  it  must  be 
assumed  that  be  adopted  all  that  was  done  by  Palmer  in  carrying  on  the 
work.  If  it  had  appeared  that  Palmer  had  contracted  with  the  defendant 
to  construct  the  drain  and  to  cart  away  the  rubbishy  it  might  have  been 
said  that  the  defendant  had  parted  with  all  control.  But,  far  from  that, 
the  evidence  is  that  the  defendant  paid  Palmer  for  the  carting  away  of  a 
portion  of  it.  Then,  when  remonstrated  with  by  the  policeman  for 
leaving  the  nuisance  ^onthe  highway,  the  defendant  promises  to  r«59Q 
remove  it  as  soon  as  he  can.  And,  when  the  accident  has  hap-  '' 
pened,  and  the  defendant  is  told  that  it  was  occasioned  by  the  rubbish 
being  left  there,  the  defendant  says  that  he  has  witnesses  to  prove  that  it 
was  occasioned  by  something  else.  I  think  there  was  abundant  evidence 
to  show  that  the  defendant  at  least  sanctioned  the  placing  of  the  nuisance 
on  the  road,  and  therefore  that  he  is  responsible  for  the  consequences. 

Erle,  J.  I  am  of  the  same  opinion.  The  work  was  done  with  the 
knowledge  of  the  defendant,  and  under  his  superintendence,  and  for  his 
benefit.  The  language  of  the  defendant  was  cogent  evidence  to  charge 
him  :  he,  in' a  manner,  has  admitted  his  liability.  He  clearly  would  be 
liable  unless  he  had  parted  with  the  entire  controlto  Palmer,  and  alto- 
gether abstained  from  personal  interference  himself.  And  even  if  the 
defendant  had  parted  with  the  whole  control  to  Palmer,  I  am  at  a  loss  to 
know  why  he  should  not  be  liMe  jointly  with  Palmer.(a) 

Rule  discharged. 

(a)  Supposing  Gray  to  be  liable  as  a  joint  tort-feasor  with  Palmer,  be  could  not,  if  sued 
albDOy  plead  the  non-joinder  of  Palmer,  either  in  abatement  or  in  bar.  According  to  the  rule 
laid  down  in  Bush  v.  5<nnman,  the  remedy  would  be  either  against  the  defendant,  the  employer 
paramount^  or  against  the  immediate  wrong-doer,  the  party  employed  paravaile — the  person 
engaged  by  Palmer  to  remove  the  rubbish,  and  not  against  the  mesne  agent,  Palmer.  And, 
according  to  the  case  of  Btaulieu  v.  Finglam,  suprsL,  586,  n.,  the  defendant  would  have  been 
liable  in  respect  of  his  pouession  of  the  premises. , 

There  seems  to  be  no  objectipn  to  a  joint  action  against  the  immediate  wrong-doer  and  the 
ultimate  principal,  where,  as  in  the  principal  case,  the  act  of  the  immediate  wrong-doer  appears 
to  be  such  as  ^ould  not  subject  him  to  an  action  of  tretpau. 
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A  fi.  fa.  issued  against  B.  When  the  officer  went  to  B.'s  premises,  on  the  11th  of  July,  to 
execute  the  warrant,  he  found  a  man  in  possession  on  behalf  of  trustees  under  a -deed  of  as- 
signment executed  by  B.  Tqt  the  benefit  of  bis  creditors.  The  officer  thereupon  retired  with* 
out  making  a  levy.  On  the  I4th  ujiat  issued  against  B.,  under  which  he  was  duly  declared 
bankrupt     On  the  15th  of  August,  the  officer  again  entered,  and  made  an  inventory  of  the 

'  goods  on  the  premises,  aaserting  that  ho  considered  himself  in  possession.  On  the  8d  of 
September,  the  assignees  of  B.  paid  the  sum  claimed  under  the  writ,  in  Older  to  prerent  the 
sheriff  from  proceeding  to  a  sale,  which  he  threatened  to  do  r^ — 
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the  drain ;  and ,  perhaps,  primdjhciey  it  would  be  his  duty  to  cany  away  the 
earth  and  rubbish :  but  it  further  appeared  that  Palmer  had  charged  the  de- 
*59n  ^^^^^^^  3*  *  certain  rate  per  load  for  *the  removal  of  three  loads. 
Thia  was  done  oil  the  20th  of  July,  and  suj£cient  was  then  left 
to  occasion  the  accident  that  happened  on  the  28th.  Then,  ^^as  there  no 
evidence  of  personal  interference  on  the  part  of  the  defendant  ?  The  drain 
was  constructed  under  his  order  and  for  his  benefit.  He  it  was  that  ap- 
plied to  the  commissioners  of  sewers  for  leave  to  break  into  the  sewer. 
And  there  was  the  conversation  with  Barker,  the  policeman,  before  the 
accident,  when  the  defendant,  upon  being  told  that  the  rubbish  ought  to 
be  removed  out  of  the  road,  said  he  would  remove  it  as  soon  as  he  could. 
This  was  tm  admission  that  he  was  exercising  a  dominion  over  it.  And, 
after  the  accident  had  happened,  being  told  by  the  policeman  that  it  had 
been  occasioned  by  the  rubbish  so  improperly  placed  in  the  road,  the  an- 
swer he  made  was,  that  he  had  witnesses  to  prove  that  the  accident  had 
not  been  occasioned  by  the  rubbish,  but  by  the  plaintiff's  careless  and 
reckless  driving.  All  this  is  evidence  that  the  soil  was  placed  upon  the 
road  with  the  defendant's  consent,  if  not  by  his  express  direction.  I, 
therefore,  think  the  case  is  taken  out  of  the  rule  in  Bush  v.  Sefnman,  which 
is  supposed  to  be  inconsistent  with  the  later  authorities;  and  that  it  is 
brought  clearly  within  the  principle  laid  down  by  the  court  of  Exchequer 
in  Quarman  v.  Burnett 

For  these  reasons,  I  am  of  opinion  that  the  verdict  ought  t6  stand. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  substantial  question  to 
be  considered  is,  whether  the  allegation  in  the  declaration — that  the 
grievance  complained  of  was  the  act  of  the  defendant, — ^was  made  out  by 
the  evidence.  The  defence  set  lip  by  Gray  was,  that  he  had  employed 
Palmer  to  do  the  work,  and  that  he  himself  did  not  personally  interfere. 
That  naturally  called  for  the  expressions  of  the  Lord  Chief  Justice  to 
*6921  ^^^^'^  ^exception  has  been  taken.  I  think  there  was  evidence 
enough  to  satisfy  the  jury  that  the  entire  control  of  the  work  had 
not  been  abandoned  to  Palmer.  There  clearly  is  no  ground  for  disturb- 
ing the  verdict. 

Cressw£ll,  J.  At  the  trial  a  bill  of  exceptions  was  tendered  upon 
two  grounds :  md  we  may  assume  that  these  are  also  the  grounds  of 
objection  to  the  summing  up. 

The  first  matter  of  exception  was,  that  there  was  no  evidence  of  any 
orders  or  direction  by  Gray,  for  placing  the  rubbish  on  the  road.  That, 
however,  clearly  is  not  essential  to  the  maintenance  of  an  action  of  this 
sort.  The  jury>might  infer,  from  the  acts  of  the  defendant,  that  what  was 
done  by  Palmer  was  sanctioned  and  adopted  by  the  defendant. 

The  second  matter  of  exception  was,  that,  inasmuch  as  Palmer  did 
not  stand  in  the  relation  of  a  servant  to  the  defendant,  the  latter  was  not 
responsible  for  his  acts.  Unless  Palmer  had  the  entire  control  of  the 
work,  there  was  abundant  evidence  to  charge  the  defendant.    Palmer 
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was  employed  by  him  to  construct  the  drain.  No  precise  contract  for 
the  work  was  proved ;  nor  was  it  shown  that  Palmer  was  employed  to 
do  the  work  personally,  the  mode  of  doing  it  being  left  to  his  judgment 
and  discretion.  And  in  the  absence  of  evidence  to  show  that  th6  defend* 
ant  had  parted  with  all  control  and  authority  in  the  matter,  it  must  be 
assumed  that  be  adopted  all  that  was  done  by  Palmer  in  carrying  on  the 
work.  If  it  had  appeared  that  Palmer  had  contracted  with  the  defendant 
to  construct  the  drain  and  to  cart  away  the  rubbish,  it  might  have  been 
said  that  the  defendant  had  parted  with  all  control.  But,  far  from  that, 
the  evidence  is  that  the  defendant  paid  Palmer  for  the  carting  away  of  a 
portion  of  it.  Then,  when  remonstrated  with  by  the  policeman  for 
leaving  th6  nuisance  •on  the  highway,  the  defendant  promises  to  r»593 
remove  it  as  soon  as  he  can.  And,  when  the  accident  has  hap-  ^ 
pened,  and  the  defendant  is  told  that  it  was  occasioned  by  the  rubbish 
being  left  there,  the  defendant  says  that  he  has  witnesses  to  prove  that  it 
was  occasioned  by  something  else.  I  think  there  was  abundant  evidence 
to  show  that  the  defendant  at  least  sanctioned  the  placing  of  the  nuisance 
on  the  road,  and  therefore  that  he  is  responsible  for  the  consequences. 

Erle,  J.  I  am  of  the  same  opinion.  The  work  was  done  with  the 
knowledge  of  the  defendant,  and  under  his  superintendence,  and  for  his 
benefit.  The  language  of  the  defendant  was  cogent  evidence  to  charge 
him  :  he,  in  a  manner,  has  admitted  his  liability.  He  clearly  would  be 
liable  unless  he  had  parted  with  the  entire  control  to  Palmer,  and  alto- 
gether abstained  from  personal  interference  himself.  And  even  if  the 
defendant  had  parted  with  the  whole  control  to  Palmer,  I  am  at  a  loss  to 
know  why  he  dioxild  not  be  liMe  jointly  with  Palmer,  (a) 

Rule  discharged; 

(a)  Sappodng  Gray  to  be  liable  as  a  joint  tort-feasor  with  Pahner,  he  could  not,  if  sued 
■tone,  plead  tbe  non-joinder  of  Palmer,  either  in  abatement  or  in  bar.  According  to  the  rule 
laid  down  in  Btah  v.£i/anynan,the  remedy  would  be  either  against  the  defendant,  the  employer 
paramount^  or  agaihst  the  immediate  wrong-doer,  the  party  employed  paravaUe — the  person 
engaged  by  Palmer  to  remove  the  rubbish,  and  not  against  the  mesne  agent,  Palmer.  And, 
according  to  the  case  of  B^aulieu  v.  Finglam,  supii,  686,  n.,  the  defendant  would  have  been 
liable  in  respect  of  his  potsession  of  the  premises. . 

There  seems  to  be  no  objectipn  to  a  joint  action  against  the  immediate  wrong-doer  and  the 
ultimate  principal,  where,  as  in  the  principal  case,  the  act  of  the  immediate  wrong-doer  appean 
to  be  such  as  *Would  not  subject  him  to  an  action  of  tretpa$9. 
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A  /.  fa.  issued  against  B.  When  the  officer  went  to  B.*s  premises,  on  the  11th  of  July,  to 
execute  the  warrant,  he  found  a  roan  in  possession  on  behalf  of  trustees  under  a -deed  of  as^ 
signment  executed  by  B.  fqr  the  benefit  of  his  creditors.  The  officer  thereupon  retired  with* 
out  making  a  levy.  On  the  I4th  a^o/  issued  against  B.,  under  wliich  he  was  duly  declared 
bankrupt     On  the  16th  of  August,  the  officer  again  entered,  and  made  an  inventory  of  the 

'  goods  on  the  premises,  aaserCing  that  ho  considered  himself  in  possession.  On  the  2d  of 
September,  the  assignees  of  B.  paid  the  sum  claimed  under  the  writ,  in  order  to  prevent  th0 
sfaerifffrom  proceeding  to  a  sale,  which  he  threatened  to  do:— 
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Eddf  fliat  the  a«agneM  were  endtled  to  reeoTer  bock  the  money  so  paid,  in  an  actioa  ftr 
money  had  and  received  to  their  aie ;  and  that»  if  neceaeary,  it  moat  be  aaramed,  aa  againat 
the  aherifi^  that  he  waa,  at  the  time,  in  poaaeeaion  of  the  gooda. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintifls,  as  assignees  of  Bate  &  Co.,  bankrupts. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  in  London  after 
last  Easter  term.  The  following  facts  appeared : — ^Until  their  bankrupt- 
cy, Bate  &  Co.  carried  on  the  business  of  brewers  at  Rudgeley,  in  Staf- 
fordshire. On  the  10th  of  July,  1844,  a  writ  of  ^.  fa.  issued  upon  a 
judgment  obtained  against  Bate  &  Co.  at  the  suit  of  one  Gamston.  Thid 
writ  was  sent  to  the  office  of  the  defendant,  the  sheriff  of  Staffordshire, 
at  Stafford,  where  it  was  received  on  the  11th.  A  warrant  was  imme- 
diately granted  and  put  into  the  hands  of  an  officer,  who  went  with  an 
assistant  to  the  premises  of  Bate  &  Co.  for  the  purpose  of  levying  under 
it.  Upon  arriving  there,  the  officer  was  informed  that  Bate  &  Co.  had 
that  day  (the  11th  of  July)  executed  a  deed  conveying  all  their  property 
and  effects  to  trustees,  in  trust  for  the  benefit  of  their  creditors.  The 
officer  thereupon  forebore  to  make  any  actual  seizure ;  but  said  that  he 
considered  himself  in  possession,  and  would  come  every  day  to  make 
*5951    ^^^™'  ^^^^  ^^  knew  ^whether  or  not  the  sheriff  would  interplead 

and  he  left  his  assistant  with  the  warrant  at  Rudgeley,  On  the 
14th  of  July^  a  fiat  in  bankruptcy  issued  against  Bate  &  Co.,  and  a  mes- 
senger entered  and  remained  in  possession.  The  officer  afterwards,  viz., 
on  the  15th  of  August,  went  in  under  the  sheriff's  warrant,  and  made  an 
inventory  of  the  property,  breaking  open  a  cart-shed,  and  taking  out  a 
wagon.  On  the  2d  of  September,  the  messenger  under  the  fiat  being 
still  in  possession,  the  assignees  sent  a  clerk  to  the  undersheriff's  office 
at  Stafford,  to  inquire  whether  or  not  the  sheriff  intended  to  sell :  and, 
upon  the  undersheriff  saying  that  he  did,  the  clerk  paid  the  amount 
claimed  on  the  writ,  under  protest 

On  the  part  of  the  defendant,  it  was  insisted  that  that  which  was  done 
on  the  11th  of  July  amounted  to  a  seizure  :  but,  the  learned  judge  ex- 
pressing a  strong  opinion  to  the  contrary,  it  was  then  contended  that  the 
payment  was  voluntarily  made  by  the  assignees,  with  full  knowledge  of  all 
the  facts,  and  therefore  that  they  were  not  entitled  to  recover  back  the 
money.  For  tlie  plaintifis  it  was  submitted  that  the  payment  was  not 
vohintaiy,  but  was  made  for  the  purpose  of  releasing  the  property  from  a 
sort  of  duress. 

The  learned  judge  was  of  opinion  that  the  wrongful  seizure  of  the  goods 
of  another  does  not  amount  to  duress,  so  as  to  justify  a  voluntary  pay- 
ment, with  knowledge  of  all  the  facts,  in  order  to  obtain  their  release ;  on 
the  ground  that  the  owner  of  the  goods  must  be  taken  to  know  his  legal 
rights,  and  that,  if  they  are  invaded,  he  has  his  reniedy  by  action. 

A  verdict  was  taken  for  the  plaintifis,  damages  373/.  6$.  9d.,  vrith 
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Uberty  to  the  defendant  to  more  to  enter  a  nonsuit,  if  the  court  should  be 
of  opinion  that  the  action  was  not,  under  the  circumstances,  maintain- 
able. 

^Talfourdf  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  accord-  -  r»5Qg 
ingly.     Ite  referred  to  Lindon  v.  Hooper^  Cowp.  414 ;  ^tlee  v. 
Backhouse,  3  M.  &  W.  633 ;  Parker  v.  The  Great  Western  Railway  Camr 
pa9iy,l  Mann,  &  Gr.  253,  7  Scott,  N.  R.  835 ;  and  Lackingtan  v.  Elliott^ 
7  Mann,  and  Gr.  538,  8  Scott,  N.  R.  275. 

Sir  T.  WUde^  Serjt.,  (with  whom  was  /.  P.  WUdey)  now  showed  cause. 
The  undersheriff  having  obtained  the  money  under  the  pressure  of  a  threat 
to  sell  the  property,  what  pretence  can  there  be  for  saying  that  the  pay- 
ment was  Yoluntary  ?  The  case  of  LiTidon  v.  Hooper  has  no  application/ 
It  was  there  held  that  an  action  of  this  sort  would  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  taken  damage  feasant,  though  the 
distress  were  wrongful :  but  that  was  so  held  expressly  upon  the  ground 
that  it  was,  in  the  opinion  of  the  court,  an  inconvenient  form  of  action  in 
which  to  try  a  question  of  that  nature.  The  general  principle,  however, 
is  perfectly  clear,  and  is  well  settled  by  a  variety  of  cases.  In  Barrett  y. 
The  Stockton  and  Darlington  Railway  Companyj  2  Mann.  &  Gr.  134, 
2  Scott,  N.  R.  337 ;  and  Parker  v.  7%€  Great  Western  Railway  Company ^ 
money  paid  for  the  purpose  of  inducing  the  defendants  to  perform 
a  duty  which  they  otherwise  refused  to  perform,  and  the  non-perform- 
ance of  which  would  have  occiisioned  inconvenience  and  lo^  to 
the  plaintiffs,  was  held  to  be  recoverable  back  in  an  action  for  money 
had  and  received.  Another  class  of  cases  (within  which  the  pre- 
sent ranges  itself)  is,  where  one  is  in  possession  of  property  of  another, 
who  has  ground  for  believing  that  he  will  sustain  inconvenience  or  loss 
unless  he  obtains  its  release  by  complying  with  an  extortionate  demand. 
Thus,  in  Hills  v.  Street,  5  Biifgh.  37,  2  M.  &  P.  96,  a  tenant  distrained 
upon  for  rent,  requested  •the  broker  not  to  proceed  to  sale,  and  r^g^Y 
engaged,  in  consideration  of  forbearance,  to  pay  the  broker's 
charges :  time  was  given,  and  the  charges  paid,  but  the  tenant  objected 
to  the  amount  of  the  charges,  and  to  the  amount  of  rent  demanded :  and  it 
was  held  that  this  was  not  a  voluntary  payment,  and  that  the  charges,  if 
irregular,  mi^t  be  recovered  back  in  an  action  for  money  had  and  re- 
ceived. It  is  not  necessary,  in  such  a  case,  that  the  defendant  should,  be- 
yond all  doubt,  possess  the  power  he  assumed  to  exercise :  the  plaintiff  is 
not  to  be  driven  to  a  eontest  on  the  subject :  but,  if  the  one  party  exacts 
the  money  under  a  threat,  and  the  other  makes  the  payment  under  the  in- 
fluence of  that  threat,  it  may^  be  recovered  back.  Here,  the  sheriff, 
throughout,  insisted  that  there  bad  been  a  valid  seizure  before  the  fiat :  it 
does  not  therefore  lie  in  his  mouth  to  say  that  the  plaintiff's  apprehension 
was  groundless.  In  M^Combie  v.  Dames,  6  East,  539,2  J.  P.  Smith,  557, 
Lord  Ellenborouoh,  relying  upon  a  dictum  of  Lord  Holt,  in  Baldwin 
V.  Cofc,  6  Mod.  212^  says :  "  The  very  assuming  to  oneself  the  property, 

21 


597  Valpy  v.  Manley.  E.  T.  1845. 

and  right  of.  disposing,  of  another  man's  goods,  is  a  conversion."  In 
Chse  y,  Phipps,  7  Mann.  &  Gr.  589, 8  Scott,  N,  R.  381,  the  attorney  for  a 
mortgagee,  who  had  advertised  a  sale  of  the  mortgaged  property,  under 
the  power  reserved  to  hiip,  upon  non-payment  of  interest,  having  extorted 
firom  the  administratrix  of  the  mortgagor  money  ^exceeding  the  sum  due 
for  principa],  interest,  and  costs,  under  a  threat  that  he  would  proceed 
with  the  sale  unless  his  demand  were  complied  with ;  it  was  held  that 
the  administratrix  might  recover  it  back,  in  debt  for  money  had  and  re- 
ceived. And  in  Snawden  v.  DaviSf  1  Taunt.  359,  post,  603,(a)  it  was 
held  that  an  action  for  money  had  and  received  lies,  to  recover  back 
*598l  *^^^^7  which  has  been  obtained  through  compulsion,  under  co- 
•'  lour  of  process,  by  an  excess  of  authority,  although  it  has  been 
paid  over.  There,  the  money  was  paid  to  avert  a  threatened  distress :  the 
party  was  not  bound  to  wait  to  see  whether  or  not  the  threat  would  be 
carried  into  effect.  It  is  enoygh,  in  all  cases,  if  the  circumstance^  be 
such  that  the  plaintiff  may  reasonably  expect  and  apprehend  that  he  will 
be  subjected  to  the  threatened  inconvenience  unless  he  comply  with  the 
demand,  and  the  payment  is  made  under  protest.  There  are  many  other 
cases  in  which  this  principle  is  recognised.  To  these  the  only  authority 
that  opposes  itself  is  Knibbs  v.  Hallj  1  Esp.  N.  P.  C.  84,  where  Lord 
Kexyon  ruled  at  nisi  prius,  that,  where  a  party  threatened  with  a  distress 
for  rent  pays  money,  against  the  payment  of  which  he  might,  legally  have 
defended  himself,  but  does  not  do  it,  this  ^all  not  be  deemed  a  payment 
by  compulsion,  nor  ^all  he  be  allowed  to  set  it  off  against  another  de- 
mand. In  Brown  v.  M^Kinfilly^  1  Esp.  N.  P.  C.  279,  the  payment  was 
voluntary  ;  and  the  ruling  proceeded  on  the  ground  upon  which  JIfarrio// 
V.  HampUmy  7  T.  R.  269,  and  that  class  of  cases,  was  determined,  viz., 
that,  where  money  has  been  paid  under  compuUion  of  legal  process,  to 
allow  the  defendant  to  recover  it  back  would  give  rise  to  endless  litiga- 
tion.    In V.  Pigottj{h)  this  form  of  action  was  brought  to  recover 

back  money  paid  to  the  steward  of  a  manor,  for  producing  at  a  trial  some 
deeds  and  court-rolls,  and  for  which  he  had  charged  extravagantly :  the 
objection  was  taken,  that  the  money  had  been  voluntarily  paid,  and  so 
could  not  be  recovered  back  again  ;  but,  it  appearing  that  the  party  could 
not  do  without  the  deeds,  so  that  the  money  was  paid  throu^  necessity 
and  the  urgency  of  the  case,  it  washeld  to  "be  recoverable.  [Tindal,  C.  J. 
♦5991  '^^^^  ^^  ^^  •authority  we  mainly  relied  on  in  Parker  y.  The 
Great  Western  Railway  Company.]  In  Dew  v.  Parsons^  2  B,  & 
Aid.  562,  where  a  sheriff  claimed  as  of  rig^t,  upon  a  warrant  issued  by 
him  in  the  execution  of  his  office,  a  larger  fee  than  he  was  entitled 
to  by  law,  and  the  attorney  paid  it  in  ignorance  of  the  law ;  it  was 
held  that  the  latter  might  maintain  money  had  and  received  for  the  excess 
paid  above  the  legal  fee,  or  might  set  off  the  same  in  an  action  by  the 

(a)  And  see  Hamlet  ▼.  J(ichard9on,9  Bingh.  644,  2  M.  dc  Scott,  N.  R.  Sll. 
(6)  Citod  by  Lord  Kenyon  in  CarttmgiU  ▼.  R<wUy,  2  £ap.  li.  P.  C.  724. 
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sheriff  against  him.  In  Shaw  v.  Woodcock;!  B.  C.  73, 9  D.  &  R.  889,  it  was 
held  that  money  paid  as  the  only  means  of  recovering  possession  of  pro- 
perty to  which  the  party  is  entitled,  constitutes  a  compulsory  payment,  and 
may  be  recovered  back.  Here,  the  sheriff  having  avowed  an  intention  to 
sell,  the  plaintiff,  yielding  to  the  pressure  of  that  threat,  paid  the  money, 
with  notice  of  his  intention  to  dispute  the  right.  Both  principle  and 
anthority,  therefore,  concur  to  sustain  the  plaintiff's  claim. 

Talfourdy  Serjt.,  (with  whom  was  ^P.  V.  Lee^)  in  support  of  the  rule. 
The  question  here  is  whether  the  sheriff  was  in  such  a  position,  as  to  what 
he  had  done  or  threatened,  as  to  authorize  the  assignees  to  put  him  to 
his  immediate  election  to  claim  or  to  abandon  the  seizure.  He  clearly 
had  no  such  possession  as  to  empower  him  to  carry  into  effect  the  threat 
to  sell ;  nor  was  any  thing  done  by  him  in  assertion  of  his  right  to  sell. 
The  payment,  therefore,  was  not  a  payment  under  compulsion.  [Tindal, 
C.J.  The  question  is,  whether  the  circumstances  were  such  as  were 
calculated  to  induce  any  reasonable  person  to  believe  that  he  had  such 
power.]  It  is  not  because  an  unfounded  claim  is  made  that  the  party, 
submitting  to  it,  is  entitled  to  bring  an  action  to  recover  back  the  money, 
[Cressw£ll,  J.  *Suppose  a  person  against  whom  the  sheriff  has  r#g/)Q 
a  writ,  offers  him  money,  saying  he  offers  it  not  in  satisfaction  of  *■ 
the  sum  mentioned  in  the  writ,  but  under  protest,  would  the  officer  be 
bound  to  accept  it  ?]  Possibly  not.  I;i  all  the  cases  cited,  something 
more. has  appeared  than  in  the  present  case — some  immediate  power  in 
the  recipient  to  dispose  of  the  property ;  as  in  Close  v.  Phipps^  7  Mann. 
&  Gr.  589,  8  Scott,  N.  R.  381,  where  the  attorney  for  the  mortgagee, 
having  possession  of  the  title-deeds,  and  a  power  of  sale,  threatened  to 
exercise  that  power  unless  his  exorbitant  demand  was  complied  with; (a) 
and  in  Snowdon  v.  Davisj  1  Taunt;  359,  where  the  officer  was  in  posses- 
sion of  the  goods.  ^  In  AtleeY.  Backhouse^  3  M.  &  W.  633,  the  facts  were 
these: — On  the  1st  of  September,  1834,  a  seizure  of  spirits  was  made  by 
the  officers  of  excise  on  the  plaintiffs'  premises.  The  plaintiffs  applied  to  the 
commissioners  of  excise  for  Ae  restoration  of  the  spirits,  first,  on  security 
being  given  for  payment  of  any  penalties  incurred,  then,  on  payment  of 
their  value,  to  abide  the  result  of  the  inquiry,  which  requests  were  refused. 
A  writ  of  appraisement  (6)  having  been  sued  out,  in  order  to  the  condem- 
nation of  the  goods,  the  plaintiffs  proposed  to  the  commissioners  to  pay 
the  amount  at  which  the  goods  were  appraised,  upon  their  restoration. 
The  commissioners  answered  <f  that  they  could  accept  no  offer  for  the 
restoration  of  the  seizure,  the  acceptance  of  which  might  prejudice  the 
proceedings  for  penalties ;"  whereupon  the  plaintiffs  stated,  that,  by  their 
paying  the  money,  ^f  they  gave  up  all  claim  to  the  seizurcy  and  held  them-' 

(ay  lo  that  caae  the  moiigftgee  was  legally  entitled  to  do  that  which  his  attorney  threatened 
dkOuM  be  done.    Vide  7  Mann.  &  Gr.  590,  n. 

(6)  As  to  the  nature  of  this  now  obsolete  process,  and  the  practice  onder  it,  see  Mann.  Ezch. 
Pract.,  2d  ed.  146,  147, 149,  166,  174,  183. 
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selves  responsible  for  such  proceedings  for  penalties  as  the  board  might 
*6011  *^^^^  ^^  ^^  institute."  The  commissioners  thereupon  agreed  to 
^  restore  the  spirits ;  and  accordingly,  on  the  11th  of  September, 
1834,  the  appraised  value  was  paid  by  the  plaintifis  to  the  defendant,  the 
receiver-general  of  excise,  and  the  spirits  were  restored  to  them.  An 
information  for  penalties  was  subsequently  filed  again^  the  plaintiffs,  in 
which  a  verdict  was  taken  for  the  crown,  by  consent,  for  a  mitigated 
amount  of  penalties.  In  November,  1836,  the  plaintifis  gave  the  defend- 
ant notice  of  action,  and  re-demanded  the  money,  and  brought  an. action 
for  money  had  and  received :  but  the  court  of  Exchequer  held  that  the 
action  could  not  be  maintained,  on  the  ground,  amongst  others,  that  the 
money  was  paid  on  a  binding,  agreement,  made  upon  good  considera- 
tion,(a)  whereby  the  plaintifis  agreed  that  it  should  not  be  recoverable 
back.  Laddngtm  Y.EllioU,  7  Mann.  &  Gr.  538,  8  Scott,  N.  R.  275,  is 
also  an  authority  to  show  that  this  action  is  not  maintainable.  There, 
the  defendant,  on  the  29th  of  December,  1842,  distrsdned  for  120/.  arrears 
of  rent  due  to  him  from  one  May,  at  the  preceding  Michaelmas,  the , 
goods  of  May  being  then  in  the  possession  of  one  C,  to  whom  they  had 
on  the  13th  of  Deceinber  been  conveyed  in  trust  for  May's  creditors :  on 
the  3d  of  January,  1843,  it  was  agreed  between  C.  and  the  defendant 
that  the  rent  distrained  for  should  be  paid,  the  defendant  consenting  to 
forego  the  quarter's  rent  due  at  Christmas ;  and,  accordingly,  the  goods 
were  appraised  and  condemned  at  136/.,  bemg  the  amount  of  the  rent 
and  expenses,  and  the  money  handed  over  to  the  defendant.  On  the 
9th  of  January,  a  fiat  issued  against  May,  the  act  of  bankruptcy  relied  on 
being  the  execution  of  the  deed  of  the  13th  of  December :  and  it  was 
*6021  ^^'^  ^^^  ^^  assignees  were  not  'entitled,  in  an  action  for 
money  had  and  received,  to  recover  back  the  sum  so  paid  to  the 
defendant. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  verdict  in  this  case  was  right, 
and  ought  not  to  be  disturbed.  The  question  is,  whether  the  payment 
made  by  the  plaintifis  on  the  2d  of  September  was  a  voluntary  payment, 
or  a  payment  under  a  species  of  duress.  It  seems  to  me  that  all  the  cir- 
cumstances show,  that,  when  the  assignees  made  the  payment,  they  had 
just  and  reasonable  ground  for  apprehending  that  the  sherifl*  would  pro* 
ceed  to  a  sale  that  might  have  operated  injuriously  to  their  interests, 
unless  the  money  were  paid.  The  payment,  therefore,  was  not  voluntary^ 
but  was  made  for  the  purpose  of  averting  a  threatened  evil.  The  whole 
facts  that  were  in  evidence  point  that  way.  In  the  first  place,  the  officer 
was  armed  with  a  writ,  under  which  he  had  power  to  seize  the  property. 
In  the  next  place,  though  the  officer  had  not  actually  made  a  levy  before 
the  date  of  the  fiat,  he  had  been  upon  the  premises,  and  had  said  that  he 

(a)  Vide  Longridgt  v.  DorvilU,  $  B.  &  AUl  117,  3  Mann.  &  Ryl  482,  n.;  Penn  ▼.  Lard 
BaUimore,  1  Yea.  no.,  444,  1  Vin.  Abr.  309,  8  N.  dc  M.  869»  4  N.  &  M.80,  8  M.  &  G.  731, 
6  M.  &  O.  794,  n.,  7  M.  &  O.  544,  port,  605. 
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considered  himself  in  possession,  and  would  come  every  day  to  make 
claim,  until  he  knew  whether  or  not  the  sheriff  would  interplead ;  and 
on  the  16th  of  August  he  broke  open  the  door  of  a  cart-shed,  and  took 
a  wagon,  and  made  an  invefttory  of  all  the  property  on  the  premises. 
The  officer  making  this  sort  of  continual  claim,  and  insisting  that  he  has 
made  an  actual  seizure — ^though  it  turns  out  that  he  has  not — I  think,  that, 
as  against  the  sheriff,  we  may  assume  that  he  was  in  possession.  All  the 
cases  show,  that,  where  a  party  is  in,  claiming  under  legal  process,  the 
owner  of  the  goods  contendiug  that  the  possession  is  illegal,  and  paying 
money  to  avert  the  evil  and  inconvenience  of  a  sale,  may  recover  it  back 
in  an  action  for  money  had  and  received,  if  the  claim  turns  out  to  have 
been  upfounded.  Without  going  through  the  authorities,  it  is  enough  to 
say  that  this  case  falls  within  the  exception  in  the  dictum  *of  r^gno 
Lord  Eenyon,  in  Fulham  v.  Down,  6  Esp.  N.  P.  C.  26,  n.,  that,  ^ 
<<  where  a  voluntary  payment  is  made  of  an  illegal  demand,  the  party 
knowing  the  demand  to  be  illegal,  lot^^m^  an  immediate  and  urgent  neces- 
$Uyy  (or,  unless  to  redeem  or  preserve  your  person  or  goods,)  it  is  not  the 
subject  of  an  action  for  money  had  and  received" — a  form  pf  expression 
which  clearly  assumes,  that,  if  there  be  an  immediate  and  urgent  neces- 
sity, or  the  payment  is  made  for  the  purpose  of  redeeming  or  preserving 
one's  person  or  goods,  the  right  to  bring  this  sort  of  action  exists.  Nor 
am  I  able  to  distinguish  this  case  from  Snowdon  v.  Dams,  1  Taunt.  359. 
I  am  not  aware  that  there  is  any  difficulty  or  impropriety  in  laying  it 
down,  that,  where  money  is  voluntarily  paid,  with  full  knowledge  of  all 
the  circumstances,  the  party  intending  to  give  up  kis  righty  he  cannot  after- 
wards bring  an  action  for  money  had  and  received ;  but  that  it  is  other- 
wise, where,  at  the  time  of  paying  the  money,  the  party  gives  notice  that 
he  intends  to  resist  the  claim,  and  that  he  yields  to  it  merely  for  the 
purpose  of  relieving  himself  firom  the  inconvenience  of  having  his  goods 
sold. 

CoLTiCAN,  J.  I  am  of  the  same  opinion.  The  case  of  Snowdon  v.  Davis 
is  a  full  authority  for  our  present  decision.  It  was  a  very  remarkable 
case.  A  writ  of  distringas  had  issued  out  of  the  Exchequer,  directed  to 
the  sheriff  of  Berks,  requiring  him  to  distrain  the  inhabitants  of  the 
borough  of  New- Windsor  by  their  lands  and  chattels,  and  to  answer  the 
issues  of  such  lands,  so  that  they  should  appear  to  render  an  account  as 
in  an  annexed  schedule  mentioned.  The  schedule  referred  to  was,  in  sub- 
stance— *<  Upon  the  inhabitants  oftheborou^  of  New- Windsor,  for  the  defi- 
ciency of  G.  Dixon  and  J.  Snow,  collectors  in  the  said  borough,  the  several 
sums  of  71.  &.  2d,f  and  141.  2*."  Upon  this  writ,  the  •sheriff  r»go4 
issued  a  warrant  to  his  bailiff,  the  defendant,  commanding  him  to 
distrain  the  inhabitants  of  New- Windsor  for  the  insufficiency  of  Dixon 
and  Snow,  for  the  sums  of  71.  8s.  2d.j  and  74/.  2^.  The  defendant 
seems  to  have  misunderstood  the  effect  of  the  warrant  It  authorized 
him  to  levy  issues  of  one  shilling  in  the  pound ;  whereas  he  thought  it 
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authorized  the  levy  of  the  full  amount  of  the  sums  therein  mentioned,  and 
he,  accordingly,  demanded  those  sums  of  the  plaintiff,  an  inhabitant  of 
the  borough,  wlxo  paid  them,  obtaining  from  the  defendant  a  receipt  for 
80  much  money  by  him  distrained  under  the  'writ.  A  second  dxstringas 
issued,  under  which  the  sheriff  issued  his  warrant  to  the  defendant  to  dis- 
train upon  Dixon  and  Snow,  132/.  14$.  Id.  Upon  this  latter  warrant  the 
defendant  demanded  of  /A6p/ain^thel32/.  145. 7d,  and  also 6/.  125.  bd. 
for  issues.  The  plaintiff  refusing  to  pay,  the  defendant  seized  his  goods ; 
whereupon  the  plaintiff  paid  both  sums,  the  defendant  giving  him  a 
receipt  for  the  money  as  received  under  the  writ,  viz.,  <<  distringas, 
132f.  14s4  7d.f'  issues,  6/.  125.  5(i.'^  The  first  payment  there  was  made 
under  circumstances  similar  to  those  of  the  present  case ;  and  the  court 
held,  that,  inasmuch  as  the  money  was  paid  under  the  terror  of  a  distress, 
to  an  officer  apparently  clothed  with  some  sort  of  legal  authority  to  receive 
it,  the  plaintiff  was  entitled  to  recover  it  back  in  an  action  for  money  had 
and  received,  notwithstanding  it  had  been  paid  over  by  the  officer  to  the 
sheriff,  and  by  the  sheriff  to  the  £xchequer.(a)  If  that  case  had  stood 
upon  the  second  warrant  alone,  I  think  it  would  have  supported  our 
judgment ;  for,  I  cannot  see  much  difierence  between  an  actual  seizure 
and  a  threat  to  seize.  The  case  altogether  is  a  distinct  authority  to 
show  that  the  payment  in  the  present  case  was  not  a  voluntary  pay- 
ment. 

^60^1        *Cresswell,  J.    I  am  also  of  opinion  that  this  verdict  ought 
^    to  stand;  that  the  payment  in  question  was  not  a  voluntary  pay- 
ment, but  a  payment  made  under  that  sort  of  duress  which  entitles  the 
party  making  it  to  bring  an  action  to  recover  it  back. 

Two  or  three  classes  of  cases- have  been  adverted  to  in  die  course  of 
the  a^ment.  In  Marriott  v.  Hampton^  7  T.  R.  269,  where  money  had 
been  paid  by  the  plaintiff  to  the  defendants  under  the  compulsion  of  legal ' 
process,  which  was  afterwards  discovered  not  to  have  been  due,  it  was 
held,  that  the  plaintiff  could  not  recover  it  back  in  an  action  for  money 
had  and  received ;  Lord  Kentok  observing — <<  If  this  action  could  be 
maintained,  I  know  not  what  cause  of  action  could  ever  be  at  rest.  After 
a  recovery  by  process  of  law,  there  must  be  an  end  of  litigation,  other- 
wise there  would  be  no  security  for  any  person."  Hamlet  y.  Bichardson^ 
9  Bingh.  644,  2  M.  &  Scott,  811,  is  to  the  same  effect. 

Another  class  of  cases  tending  to  the  same  result,  is  that  to  which 
Longridge  v.  DorvilU^  5  B.  &  Aid.  117,  supra,  p:  601,  and  AtUe  y.  Bach' 
homey  supra,  600,  belong — where  money  paid  for  tfie  settlement  of  a 
doubtful  claim  was  held  not  to  be  recoverable  back. 

The  present  case,  however,  does  not  range  itself  within  either  of  those 
classes.  Here,  the  plaintifis  did  not  submit  to  the  demand  in  the  sense 
that  would  make  the  payment  voluntary.    The  money  was  paid,  not  in 

(a)  Vide  EdufordM  r.  Bodding,  6  Taunt  816, 1  Muriu  877;  ud  m  8  N.  4t  K.  S8S, 
S  N.  4t  M.  463, 4  Mum.  dt  Or.  401. 
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satisfaction  of  the  writ,  but  to  induce  the  sheriff  to  refrain  from  puttmg 
into  execution  his  threat  to  sell  the  property.  It  has  been  contended 
that  there  was  no  duress ;  but  I  think  that  which  the  sheriff  did,  clearly 
amounted  to  duress.  He  claimed  to  have  seized  the  goods  in  time.  The 
assignees  asserted  that  there  had  been  no  seizure  before  the  issuing  of 
the  fiat.  The  sheriff  proceeded  to  make  an  inventory,  insisted  on  his  pos- 
session, *and  threatened  to  follow  that  up  by  a  sale.  If  he  had  r#gQc 
actually  seized  the  goods  at  the  time  the  pajrment  was  made,  the  ^ 
payment  would  clearly  have  been  a  payment  on  compulsion :  and  that 
which  he  did  was  quite  sufficient  to  prevept  its  being  considered  a  volun- 
tary payment.  I  entirely  agree  with  my  brother  Coltman  in  the  applica- 
tion of  the  decision  inSnowdon  v,  Davis  to  the  present  case,  and  that  a 
threat  to  seize  and  sell  would  have  the  same  effect  as  an  actual  seizure. 
Carter  v.  Carter^  6  Bingh.  406,  2  M.  &  P.  732,(a)  is  also  an  authority  to 
show  that  this  was  not  a  voluntary  payment.  It  was  there  held  that  a 
payment  of  a  ground-rent  by  the  occupier,  in  default  of  the  mesne  tenant, 
is  not  the  less  a  compulsory  payment  because  the  occupier  makes  it  with- 
out waiting  to  be  distrained  upon.  The  only  distinction  between  that 
case  and  the  present  is,  that  there,  the  taking  by  the  superior  landlord 
would  have  been  lawful ;  whereas  here,  a  seizure  and  sale  by  the  sheriff 
would  have  been  wrongful,  because  there  had  been  no  levy  before  the 
issuing  of  the  fiat.  It  would  be  an  odd  thing  to  hold  that  money  paid 
under  a  threat  to  do  something  that  might  rightfully  be  done,  may  be 
recovered  back,  but  that,  where  the  threat  is  to  do  something  that  would 
be  wrongful,  the  same  result  is  not  to  follow.  Moreover,  I  think  the 
sheriff  can  hardly  be  allowed  to  say  that  he  had  not  seized  the  goods, 
seeing  that  the  officer,  throughout,  insisted  that  he  was  in  possession. 
The  payment  having  been  made,  not  in  satisfaction  of  the  writ,  but  to 
avert  a  sale,  and  with  notice  to  the  sheriff  that  his  right  to  receive  the 
money  woidd  be  disputed,  I  think  the  plaintiffs  are  not  precluded  fix)m 
maintaining  this  action. 

*Erl£,  J.     I  also  think  that  this  rule  should  be  discharged,     r^^Qj 
on  the  ground  that  the  conduct  of  the  sheriff's  officer  precludes 
the  sheriff  from  contending  that  the  payment  was  voluntary. 

Rule  discharged. 

(a)  And  see  Saptford  ▼.  FUteher,  4  T.  R.  611 ;  Stvrgm  ▼.  Farringian,  4  Taunt  614; 
Tojfhr  Y.  Zamira,  6  Taunt  624^2  Manh.  320;  Stmbbt  ▼.ParMn^3  B.  dc  Aid.  616;  Dyer  ▼. 
Botaley,  2  Bingh.  94,  9  J.  B.  Moora,  196. 
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On  eho^ng  caose  ugainst  a  rale  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  the  plain- 
tiff*! coanael  consented  to  abandon  that  part  of  his  demand  to  which  the  Misdirection  applied 

"  —the  court,  without  the  assent  of  the  defendant,  dueharged  the  rule  for  a  new  trial,  and 
made  the  rule  absolute  as  a  rale  for  reducing  the  damages. 

Debt,  for  work  and  labour  and  materials,  with  a  count  upon  an  account 
stated. 

Pleasy  nunquam  indebitatus^  payment,  and  set  oflT. 

The  cause  was  tried  before  the  judge  of  the  sherifT's  court,  London, 
on  the  15th  of  April  last.  The  plaintiff  claimed  15/.  5^.  9d.,  the 
balance  of  an  account  for  painting  and  glazing  done  by  him  for  the  de- 
fendant. A  set-off  for  goods  sold  and  delivered  was  admitted  to  the 
extent  of  10/.  6s.  Part  of  the  work  done  by  the  plaintffi"  consisted  of  a 
sign-board,  on  which  the  plaintiff  had  agreed,  for  4/.  5^.,  to  paint  as  fol- 
lows :  «  Norway  Sufferance  Landing  Wharf.  Powerful  Sheers  and  Crane. 
N.  B. — ^Coal  Dep8t,"  with  the  city  arms  on  each  side.  The  words 
«  Powerful  Sheers  and  Crane''  having  been  misspelt  «  Powerful  Sheres 
and  Krane,"  had  since  been  painted  out.  The  city  arms  were  merely 
sketched  in  chalk.  These  several  omissions  had  never  been  supplied, 
although  the  defendant  had  requested  the  plaintiff  to  d6  so. 

On  the  part  of  the  defendant  it  was  objected  that,  the  contract  being 
entire — for  painting  the  house  and  the  sign-board— the  plaintiff  was  not 
entitled  to  recover  for  any  part  of  the  work  unless  the  whole  was  com- 
pleted. 

•6081  *The  learned  judge  told  the  jury  that  such  would  be  the  case, 
if  the  contract  were  entire,  unless  the  defendant  adopted  part,  of 
which  he  thought  the  defendant's  calling  on  the  plaintiff  to  complete  the 
omissions  in  the  board,  was  same  evidence ;  and  that,  if  the  defendant 
adopted  part,  the  plaintiff  would  be  entitled  to  recover  the  value  of  the 
part  so  adopted. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  4/.  19s.  9e{.,  his 
whole  demand,  minus  the  set-off. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a.  new 
trial  on  the  ground  of  misdirection. 

B}/leSj  Serjt.,  contra,  submitted  that  there  was  no  misdirection;  and 
that,  though,  possibly,  the  plaintiff  may  have  been  liable  to  a  cross  action 
at  the  suit  of  the  defendant,  still  he  was  entitled  to  recover  the  value  of 
the  work,  the  benefit  of  which  the  defendant  had  recerved.  [Tindal,  C.  J. 
The  plaintiff  surely  ought  to  have  finished  the  work  properly  before  he 
commenced  his  action ;  as  it  at  present  stands,  the  sign-board  is  sense- 
less and  useless ;  and  I  see  no  evidence  of  any  adoption  by  the  plaintiff. 
If,  however,  the  plaintiff  will  consent  to  the  verdict  being  reduced  by  the 
amount  of  4/.  6s. — ^the  sum  to  which  alone  the  misdirection  applies — ^I 
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fhink  justice  will  be  answered  without  sending  the  cause  down  to  a  new 
trial.] 

Shee^  Serjt.,  in  support  of  his  rule,  insisted  that  he  was,  as  a  matter  of 
right,  entitled  to  a  new  trial,  the  verdict  being  the  result  of  an  erroneous 
direction  of  the  judge  ;  and  that  the  court  had  no  power  to  compel  him 
to  submit  to  the  entering  of  a  rerdiet  different  fix)m  that  which  the  jury 
had  found.  ,  Cur.  adv.  vuU. 

*TiNDAL,  C.  J.,  now  delii^ered  the  judgment  of  the  court.  T*609 

This  was  a  rule  ^r  a  new  trial,  in  a  case  tried  before  the  judge 
of  the  sheriff's  court,  on  the  ground  of  misdirection,  and  upon  ho  other 
ground;  for, by  the  rule  laid  down  since  this  mode  of  trial  has  taken 
place,  we  cannot  consider  whether  the  verdict  was  against  evidence  or 
not,  the  damages  being  under, 6i!. 

Now,  the  only  misdirection  being  that  which  related  to  a  separate  cau^ 
of  action  amounting  to  4/.  55.,  and  the  plaintiff's  counsel,  on  showing 
cause,  having  consented  to  abandon  that  sum  altogether,  we  think  the 
whole  justice  of  the  case,  so  far  as  we  can  look  at  it,  has  been  attained 
by  the  plaintiff's  consenting  to  reduce  the  damages,  by  the  whole  sum  in 
respect  of  which  such  misdirection  took  place. 

It  was  objected,  in  argument,  that  the  court  has  no  authority  to  alter 
the  verdict  of  the  jtuy.  We  do  not  alter  the  verdict,  which  still  remains 
a  verdict  for  the  plaintiff,  with  the  same  amount  of  damages,  unless  the 
plaintiff  consents  to  such  alteration :  all  that  we  do,  i^,  to  secure  to  the 
defendant  the  option  of  paying  14s.  9d.  only,  instead  of  the  sum  re- 
covered. 

If,  at  the  time  the  rule  was  moved  for,  we  had  seen  the  whole  of  the 
facts  of  the  case  as  clearly  as  we  now  do,  we  should  not  have  granted 
the  rule  in  its  present  shape,  but,  as  it  often  occurs,  a  rule  would  have 
been  granted,  with  a  condition  attached,  for  a  new  trial,  unless  the  plain- 
tiff consented  to  reduce  the  damages. 

It  is  not  the  practice,  as  stated  at  the  bar,  diat,  in  all  cases  where  there 
has  been  a  misdirection,  a  new  trial  must  be  granted  de  jure^  because  a 
bill  of  exceptions  might  have  been  tendered ;  for,  where  the  court  can 
see  clearly  that  real  and  substantia}  justice  has  been  done,  or  may  be 
done,  without  a  new  trial,  the  rule  has  been  'refused,  see  Ed^  r*610 
mandsan  v.  MachM,  2  T.  R.  4,  and  Twigg  v.  PoUSf  1  C,  M.  &  ^ 
R.  89.(a) 

We  therefore  treat  this  as  a  rule  drawn  up  in  the  alternative ;  and,  as 
the  plaintiff  consents  that  the  damages  shall  be  reduced,  we  make  the 
rule  absolute  for  that  purpose,  and  discharge  it  as  to  the  new  trial. 

Rule  accordingly. 

(a)  And  iee  Creau  y.Bamit,  1  C,  M.  &  R.  919,  6  Tyrwh.  468. 


610  Wade  v.  Simeon.  E.  T.  1845. 


WADE  V.  SIMEON.    May  7. 

An  action  by  A.  againstB^  to  recover  ttie  vnonnt  of  two  check*  and  intereit,  beinff  tt  mm 
in  the  Exchequer,  and  the  trial  appointed  for  the  7th  of  December,  a  negotiation  takea  place 
between  &e  attorneys  on  the  6th,  when  it  ia  arranged  that  the  record  ahdl  be  witl^rawn,  and 
that  B.  iihaU  submit  to  a  judge's  order  for  payment  of  the  amount  claimed  on  the  I4th,  other* 
wise  judgment,  and  that  certain  proceedings  in  Ohanoeiy  taken  by  B.  against  A,  shall  be 
withdrawn.  An  order  is  accordingly  drawn  up  and  served.  B.  subsequently  discovering 
evidence  that  he  conceives  will  enaUe  him  to  substantiate  his  defence  to  the  action,  obtains 
a  rule  to  set  aside  the  judge's  order,  upon  payment  of  costs.  These  coats  ara  taxed  and  paid 
to  A^  who  afterwards  brings  an  action  in  this  court  against  B.  iar  breach  of  the  agreement 
under  which  the  judge'a  order  was  drawn  np : 

The  court  refused  to  stay  the  proceedings  in  the  second  actiooi  it  being  oonadered  tfiaft  it 
was  not  founded  upon  the  same  cauee  of  action  as  the  first. 

Ok  the  14th  of  May,  1844,  an  action  was  commenced  in  the  court  of 
fhcchequer  by  the  plaintifi*  against  the  defendant,  upon  two  checks,  bear* 
ing  date,  respectively,  the  25th  of  May  and  the  4th  of  July,  1840,  the  one 
for  1300Z.,  the  other  for  7001.  To  this  action  the  defendant  pleaded, 
amongst  other  pleas,  that  the  checks  were  given  for  money  lost  by  gam- 
ing and  playing  at  hazard,  and  that  the  plaintiff  took  them  with  notice 
of  that  fact.  The  plaintiff  replied  de  wjurid ;  upon  which  issue  was 
joined.  The  cause  stood  for  trial  on  the  7th  of  December,  1844.  On 
•6111  ^^  ^^  of  December,  1844,  the  defendant's  •attorney,  being  un- 
able to  obtain  evidence  to  sustain  the  above  plea,  an  agreement 
was  entered  into  between  him  and  the  plaintiff's  attorney,  in  pursuance 
of  which  the  following  order  was  made  by  Alderson,*B,,  by  consent. 

«  Upon  hearing  the  -attorneys  or  agents  on  both  sides,  and  by  consent, 
I  do  order,  that,  upon  payment  of  2000/.  and  interest  on  the  two  checks, 
from  the  date  thereof  until  payment,  the  debt  due  from  the  defendant  to 
the  plaintiff  for  which  this  action  is  brought,  together  with  costs,  to  be 
taxed  and  paid  on  or  before  the  14th  of  December  instant,  all  further 
proceedings  in  this  cause  be  stayed ;  and  I  further  order,  that,  in  case 
default  be  made  in  payment  as  aforesaid,  the  plaintiff  shall  be  at  liberty 
to  sign  final  judgment  and  issue  execution  for  the  whole  amount  remain- 
ing unpaid  at  the  time  of  such  default,  with  costs  of  judgment  ^d  exe- 
cution, sheriff's  poundage,  officers'  fees,  and  all  other  incidental  expenses, 
whether  hyfi^fa.  or  ca.  sa.^^ 

On  the  7th  of  December  certain  facts  were  communicated  to  the  de- 
fendant's attorney  which  induced  him  to  believe  that  he  could  substan- 
tiate the  plea  above  mentioned.  He,  thereupon,  on  the  13th  of  December, 
took  out  a  summons  calling  on  the  plaintiff  to  show  cause  why  the  order 
of  the  6th  of  December  should  not  be  set  aside,  upon  payment  of  princi- 
pal and  interest  into  court,  and  the  defendant  let  in  to  try  the  issue. 
This  summons  was  attended  before  Rolfe,  B.,  on  the  18th,  when  it  was 
ordered  « that,  upon  the  defendant  undertaking  to  pay  to  the  plaintiff 
interest  on  2400/.  from  the  14th  instant,  at  6/.  per  cerd.y  if  the  plaintiff 
should  eventually  become  entitled  to  that  sum,  and  provided  that  the 
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defendant  paid  into  court  2500/.  on  or  before  the  23d  instant,  all  further 
proceedings  in  the  cause  should  be  stayed  till  the  fourth  day  of  the  then 
next  term :  and  that,  if  such  money  was  not  so  paid,  the  summons  should 
be  ^dismissed  with  costs."  The  conditions  of  this  last-mentioned  r»gi  o 
order  were  dulycomplied  with  on  the  part  of  the  defendant,  by 
giving  the  required  security,  and  paying  the  2500/.  into  court. 

On  the  fourth  day  of  Hilary  term,  1845,  the  defendant  obtained  a  rule 
nisi  in  the  court  of  Exch'^equer  to  set  aside  the  order  of  Aldebson,  B. 
On  the  27th  of  January,  that  rule  was  made  absolute ;  and  it  was  further 
ordered,  « that  the  plaintiff  do  proceed  to  the  trial  of  this  cause,  and  that, 
in  the  event  of  his  obtaining  a  verdict,  be  be  at  liberty  to  enter  up  judg- 
ment therein  as  of  the  time  he  would  hav6  been  entitled  to  enter  up  the 
same  under  the  said  order,  had  not  the  same  been  hereby  set  aside ;  that 
the  death  of  either,  the  plaintiff  or  defendant  previously  to  the  trial  of  the 
said  cause  shall  not  have  the  effect  of  abating  the  said  action,  but  that 
such  trial  shall  take  place  notwithstanding ;  that  the  money  paid  into 
court  by  the  defendant  on  the  21st  of  December,  1844,  shall  remain 
therein  to  abide  the  event  of  the  said  trial  and  of  this  cause ;  and,  in 
case  the  plaintiff  shall  ultimately  be  entitled  to  recover  and  receive  the 
same,  the  plaintiff  shall  be  entitled  to  charge  the  defendant  with  interest 
at  the  rate  of  5/.  per  cerU,  from  the  time  it  was  so  paid  in ;  and  that  the 
defendant  do  pay  to  the  plaintiff  the  costs,  to  be  taxed  by  the  master,  of 
this  rule,  and  of  the  said  order,  and  of  and  incidental  to  restoring  the 
cause  to  the  position  in  which  it  stood  at  the  time  of  the  date  thereof." 
The  costs  of  this  rule  were  taxed  and  paid. 

On  the  day  on  which  that^rule  was  made,  the  plaintiff  commenced  the 
present  action,  to  recover  the  2000/.  and  interest,  together  with  interest 
on  1300/.  from  the  25th  of  May,  1840,  and  interest  upon  700/.  from  the 
4th  of  July,  1840,  until  payment,  and  the  further  sum  of  81/.  1$.  lOe/., 
the  taxed  costs  of  the  plaintiff  in  the  first  action  down  to  the  date  of  the 
order  of  Aldebson,  B.  *The  declaration, — after  reciting  that  an  r«giQ 
action  had  been  brought  by  the  plaintiff  against  the  defendant  in 
the  court  of  Exchequer  for  non-payment  of  the  two  checks,  and  interest^ 
that  the  cause  was  at  issue  and  entered  for  trial,  and  the  trial  fixed  to 
take  place  on  the  7th  of  December,  1844,  that  the  plaintiff  had  been  put 
to  expenses  in  and  about  the  said  action,  and  that  the  defendant  had,  on 
the  3d  of  December,  caused  the  plamtiff  to  be  served  with  notice  that 
he  would  apply  to  the  court  of  Chancery  for  an  injunction  to  restrain  the 
plaintiff  firom  issuing  execution  in  the  said  action  on  any  judgment  ob- 
tained by  him  therein,  in  case  the  plaintiff  should  obtain  such  judgment — al- 
leged, that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defend- 
ant would  forbear  prosecuting,  and  stay  all  proceedings  in  the  said  action 
until  and  upon  the  14th  of  December,  1844,  save  and  except  the  taxation 
of  the  said  costs  and  charges,  and  the  obtaining  and  drawing  up  of  an 
order  therein,  a&  thereinafter  mentioned,  the  defendant  then  promised  the 
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plaintifT  tbat  he,  the  defendant,  would,  on  that  day,  pay  him  the  said 
sums  of  1300/.  and  700/.,  and  interest,  together  with  the  said  costs  and 
charges;  and  that,  in  the  event  of  the  defendant  not  paying  the  s^une, 
the  defendant  would  suffer,  and  the  plaintiff  should  be  at  liberty  to  sign, 
judgment  in  the  said  action ;  and  that  a  judge's  order  should  and  might 
be  obtained  and  drawn  in  the  said  action  to  secure  such  payment ;  and 
that  the  said  notice  of  the  said  application  and  motion  to  the  court  of 
Chancery  should  be  abandoned.  The  declaration  then  averred  that  the 
record  was  accordingly  withdrawn  and  the  proceedings  therein  stayed, 
except,  &c. ;  that  the  costs  were  taxed  at  81/.  1^.  lOd. ;  and  that,  al- 
&ough  the  14th  of  December  had  elapsed,  the  principal,  interest,  and 
costs  remained  unpaid ;  that  the  defendant  hindered  and  prevented  the 
*6141  plaintiff  from  signing  judgment  in  *the  said  action;  and  that  the 
defendant,  in  violation  of  his  promise,  procured  the  judge's  order 
to  be  set  aside,  &c. 
Upon  an  affidavit  of  these  facts,  on  a  former  day  in  this  term, 
Kinglake^  Serjt.,  obtained  a  rule  nisi  to  stay  Uie  proceedings  in  thb 
action,  on  the  ground  that  the  promise  on  which  it  was  founded  was  the 
subject  of  the  order  of  Aldebson,  B.,  which  had  been  set  aside  by  the 
rule  of  court ;  or  for  further  time  to  plead. 

Churmell  and  By/e5,  Serjts.,  now  showed  cause,  upon  affidavits,  stating, 
amongst  other  thmgs,  that,  the  cause  in  die  court  of  Exchequer  standing 
for  trial  on  the  7th  of  December,  1844,  negotiations  took  place  between 
the  respective  attorneys,  for  the  final  settlement  of  the  matters  in  dispute ; 
whereupon  the  plaintiff's  attorney  agreed  to  withdraw  the  record  and  to 
give  the  defendant  until  the  14th  of  December  to  pay  the  amount  of  debt 
and  costs,  upon  condition  that  certain  proceedings  instituted  on  the  part 
of  the  defendant  in  Chancery  should  be  abandoned,  that  the  defendant 
should  give  a  judgment  on  the  14th  of  December,  in  default  of  payment 
of  the  money,  and  that  the  means  of  making;  that  judgment  available 
should  be  secured  by  the  usual  judge's  order;  that  the  order  of  Alder- 
son,  B.,  was  made  for  the  purpose  o( carrying  that  agreement  into  effect ; 
and  that  an  application  made  to  Rolfe,  B.,  at  chambers — ^to  set  aside 
the  proceedings  in  this  cause  oh  the  ground  now  relied  on — had  been 
dismissed  with  costs.  This  action  is  brought,  not  upon  the  judge's  order, 
but  upon  an  agreement  entered  into  on  a  good  consideration,  viz.,  the 
withdrawal  of  the  record  in  an  action  then  standing  for  trial ;  and  this 
court  has  no  power  to  restrain  the  plaintiff  from  proceeding  to  enforce 
*6151  ^^^^  agreement,  one  of  the  terms  *of  which  is,  that  tibere  shall  be 
collateral  security  by  a  judge's  order.  The  ground  of  the  dis- 
missal of  the  summons  by  Roli^,  B.,  was,  that  the  defence  should  have 
been  pleaded.  The  only  cases  in  which  the  courts  will  interfere  in  this 
summary  way  are,  where  the  action  is  brought  against  good  faith,  as,  in 
breach  of  an  agreement  for  a  compromise  of  a  former  suit,  MoscoH  v. 
Lawsan^  4  Ad.  &  £.  331 ;  or  of  an  undertaking  not  to  bring  an  action. 
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Cocker  v.  Tempesij  7  M.  &  W.  502;  or  where  proceedings  are  pending 
in  another  court  upon  the  same  cause  of  action.  This  case  does  not 
range  itself  within  either  of  those  classes.  The  plaintiff  is  not  proceed- 
ing here  in  violation  of  the  compact  under  which  the  record  in  the  action 
in  &e  court  of  Elxchequer  was  withdrawn :  on  the  contrary^  he  is  seeking 
to  enforce  that  arrangement.  Neither  is  this  an  action  brought  lor  the 
same  cause  as  that  in  the  Exchequer.  The  court  of  Exchequer  may  be 
right  in  setting  aside  the  order,  but  that  is  no  reason  why  this  court 
should  stay  proceedings  in  an  action  on  the  agreement.  The  defendant 
has  no  locus  standi.  The  plaintiff  has  a  right  to  come  here,  and  ask  for 
the  decision  Qf  the  court.  In  the  Exchequer,  the  plaintiff  sought  to  re- 
coyer  the  amount  of  the  two  checks  and  interest:  here,  he  is  suing  for  a 
breach  of  the  agreement  under  which  he  was  induced  to  abstain  from  the 
trial  of  that  action.  [Cbesswell,  J.  At  whose  instance  was  the  money 
ordered  to  be  paid  into  the  court  of  Exchequer  ?]  All  that  can  be  col- 
lected from  the  affidavits  is,  that  Mr.  Baron  Rolfe  imposed  that  term 
upon  the  defendant,  conceiving  it  to  be  reasonable.  The  plaintiff  has 
done  all  that  he  undertook  to  do.  [Tindal,  C.  J.  I  think  the  plaintiff 
should,  at  all  events,  abandon  the  action  in  the  Exchequer.  Channellj 
Serjt.,  consented  to  do  so,  provided  the  plaintiff's  claim  to  the  costs  of 
the  proceedings  in  that  *court  down  to  the  time  of  the  agreement,  r»fiig 
was. not  to  be  thereby  defeated.  Kmglakey  Serjt.,  declined  to 
accede.]  In  Dicas  v.  Jay,  6  Bingh.  519,  4  M.  &  P.  286,  the  plamtiff, 
an  attorney  in  the  country,  sued  his  agent  in  town  for  negligence  in  con- 
ducting ti^e  plaintiff's  business,  and  alleged  in  his  declaration  that  he 
had  thereby  become  Hable  to  pay  certain  sums,  and  had  lost  the  employ- 
ment of  divers  clients.  The  cause  was  referred  under  an  order  of  nisf 
prius,  by  which  the  plaintiff  consented  not  to  bring  any  action  or  suit 
concerning  the  premises  referred.  The  order  was  afterwards  made  a  rule 
of  court,  and  the  arbitrator  directed  a  verdict  to  be  entered  for  the  plain- 
tiff, who  afterwards  commenced  a  second  action  against  the  defendant,, 
alleging  in  the  declaration  that  he  had  paid  certain  sums  to  persons  who 
had  threatened  him  with  actions,  and  lost  the  employment  of  divers  other 
clients,  from  the  negligence  of  the  defendant.  The  court  refused  to  stay 
&e  proceedings  in  the  second  action,  on  motion,  notwithstanding  they 
entertained  a  strong  opinion  that  the  recovery  in  the  former  action  might 
be  pleaded  in  bar  to  the  latter.  Cocker  v.  Tempest^  7  M.  &  W.  502,, 
shows  that  the  power  which  the  court  is  here  called  upon  to  exercise,  is^ 
one  that  requires  to  be  used  with  great  discretion.  If  the  defence  had 
been  pleaded,  and  the  plea  had  been  held  good,  the  plamtiff  might  have 
brought  a  writ  of  error. 

Kinglakej  Seijty  (with  whom  was  jBars^ou^,)  in  support  of  the  rule.  The 
court  of  Exchequer  has  pronounced  a  decision  npon  the  point  now  before 
this  court.  They  held  that  there  was  no  pretence  for  setting  up  th& 
agreement  independently  of  the  order.    In  disposing  of  the  rule  for  set-* 
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ting  aside  the  order  of  Alderson,  B.,  they  held,  that,  asm  order  to  cany 
*6171    ^^^  effect  the  arrangement  ^between  the  parties,  an  act  remained 

^  to  be  done  under  the  authority  of  the  court,  it  had  poller,  not- 
withstanding the  previous  consent  of  the  parties,  to  interfere,  and,  if  the 
act  to  be  done  was  inconsistent  with  justice,  it  ought  to  interfere.(a) 
[TiNDAL,  C.  J.  When  the  court  refuses  to  grant  an  attachment  for  not 
performing  an  award,  the  party  is  left  to  his  ordinary  remedy.]  The 
plaintiff  has  received  the  costs  of  the  rule  in  the  court  of  Exchequer,  from 
which  he  now  dissents.  He  thereby  adopted  that  rule.  [Cbesswell,  J., 
signified  his  dissent.]  This  court  will  never  allow  an  action  to  be  pro- 
ceeded in,  to  the  prejudice  of  rights  which  the. defendant  has  acquired 
under  a  rule  or  order  of  another  court.  [Tindal,  C.  J.  We  must  not 
on  light  grounds  deprive  a  plaintiff  of  his  common  law  rig^t  of  trying,  his 
action.]  In  Doe  d.  Carthew  t.  Brentonj  6  Bingh.  469,  4  M.  &  P.  186, 
the  lessors  of  the  plaintiff  having  brought  three  actions  of  ejectment  in  the 
court  of  King's  Bench  for  the  recovery  of  the  same  property,  that  court 
ordered  the  proceedings  in  two  of  them  to  be  stayed,  upon  certain  terms, 
which  were  assented  to  by  the  counsel  for  all  parties ;  and  a  rule  was  drawn 
up  accordingly.  The  lessors  of  the  plaintiff  afterwards  commenced  an 
action  of  ejectment  in  this  court,  upon  a  later  demise ;  but,  as  they  sought 
to  recover  the  same  property,  the  court  ordered  the  proceedings  to  be 
stayed.  [Cbesswell,  J.  This  defendant  would  have  been  very  much 
in  the  same  position  with  the  defendant  in  that  case,  if  this  had  been  an 
action  upon  the  checks.  Tikdal,  C.  J.  In  Doe  d.  Carthew  v.  Brentouy  the 
tenements  sought  to  be  recovered  in  each  action  were  the  same,  and  the 
lessors  of  the  plaintiff  relied  upon  the  same  title  in  all  the  actions.  Here, 
*6181    ^^  action  is  not  brought  upon  the  ^checks,  but  for  a  breach  of 

^  the  subsequent  agreement.  In  Parkin  v.  ScoUj  1  Taunt.  565, 
the  plaintiff  had  commenced  an  action  in  the  King's  Bench  against  the  de- 
fendant in  that  action  on  a  policy  of  insurance,  and  another  on  the  same 
policy  against  Grieves.  The  proceedings  in  the  former  were  stayed  by  a 
consolidation  rule,  until  the  latter  should  be  tried ;  and,  after  issue  joined 
in  the  latter,  and  while  it  was  in  course  to  be  set  down  to  be  tried  at  the 
sittings  after  the  then  term,  the  plaintiff  discontinued  his  action  in  the 
King's  Bench  against  Scott,  and  commenced  an  action  in  this  court :  and 
the  court  stayed  the  proceedings  until  after  the  trial  of  the  cause  men- 
tioned in  the  consolidation  rule.  The  present  case  is  precisely  the  same 
in  principle.  It  is  substantially  the  same  action.  [Tindal,  C.  J.  If  so, 
you  may  plead  in  abatement.  Cressvitell,  J.  I  can  understand  why 
the  court  of  Exchequer  should  refuse  to  enforce  the  agreement  iy  sum- 
mary process.  That  was  not  a  motion  to  set  aside  the  agreement.]  The 
plaintiff  is  seeking  to  prevent  a  trial  upon  the  merits. 

TnfDAL,  C.  J.  It  appears  to  me  that  the  plaintiff  has  ^  primdjade  c^use 
of  action  on  an  agreement  which  he  sets  out  in  his  declaration,  and  that 
(a)  Yids  ir«feT.8uiii0fs  18M.dK  W.6i7. 
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he  has  a  right,  by  the  law  of  the  land,  to  insist  upon  having  the  judgment 
of  the  court  thereon,  either  upon  demurrer,  or  by  tiie  verdict  of  a  jury,  or 
the  judgment  of  a  court  of  error  upon  a  bill  of  exceptions,  or  otherwise, 
according  to  the  ordinaiy  course  of  practice.  That  right  being  primd 
fade  in  the  plaintiff,  we  ought  to  be  clearly  satisfied  that  it  has  been  taken 
away  from  him  by  some  conduct  on  his  part  in  the  court  of  Exchequer, 
before  we  yield  to  the  present  application.  Now,  I  do  not  understand 
that  court  to  have  done  any  thing  more  than  decline  to  lend  its 
•assistance  by  interfering  summarily  to  give  effect  to  the  agree-  r»gi  9 
ment  of  the  parties.  The  plaintiff  insists  that  there  was  an  agree-  '- 
ment  which  was  to  be  consummated  by  a  rule  of  court.  The  court  of  Ex- 
chequer, upon  a  full  consideration  of  all  the  facts,  came  to  the  conclusion 
that  the  order  made  by  Mr.  Baron  Aldebson  for  the  purpose  of  carrying 
fhat  agreement  into  efiect,  was  made  without  authority ;  and  therefore 
they  set  it  aside.  That,  however^  as  it  seems  to  me,  leaves  the  agreemeni 
altogether  untouched.  If  this  cause  goes  to  trial,  the  plaintiff  will,  under 
the  plea  of  non  assumpsit,  be  put  to  proof  of  an  actual  agreement  such 
as  he  has  alleged.  He  cannot  produce  Mr.  Baron  Aldebsoit's  order ;  for, 
tiiat  is  rescinded.  But,  if  he  can  prove  the  agreement  by  any  other  evi- 
dence, I  do  not  see  what  right  we  have  to  interpose.  If  this  case  had  resem- 
bled those  in  which  the  courts  have  interfered  to  stay  proceedings  taken 
in  breach  of  good  faith,  our  decision  would  have  been  the  other  way.  But 
I  think  it  is  clearly  to  be  distinguished  frotn  cases  of  that  sort.  Upon  the 
whole,  it  seems  to  me  that  we  can  do  no  other  than  discharge  the  rule. 
It  is  not,  however,  a  case  for  costs ;  and  the  defendant  should  have  a  rea- 
sonable time — ^say  fourteen  days — to  plead. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  cases  cited  by  my  bro- 
ther Kinglake  do  not,  by  any  means^  support  his  application.  In  Doe  d. 
Carthew  v.  Brenton  the  lessors  of  the  plaintiff  were  seeking  to  escape  from 
the  consequences  of  a  rule  into  which  they  had  entered  by  consent.  So, 
in  Parkin  v.  &o^  the  plaintiff  was  endeavouring  to  evade  a  consolidation 
rule.  Here,  however,  the  plaintiff  is  not  seeking  to  set  aside,  or  to  evade, 
any  agreement  into  which  he  has  entered;  but,  on  the  contrary,  his  com- 
plaint is  that  he  has  Hot  had  the  benefit  of  the  agreement.  Under  these 
eircumstances  I  do  not  see  what  rig^t  the  court  has  to  ^prevent  t^qoq 
his  enforcing  any  rights  he  may  have  acquired  under  that  agree-  '' 
ment. 

Cresswell,  J.  I  am  of  the  same  opinion«^  The  plaintiff  declares  upon 
an  agreement  whereby  the  defendant  undertook  to  pay  him  a  certain  sum 
of  money  upon  a  certain  consideration,  and  also  to  give  him  a  judge's 
order  to  enable  him  to  enforce  the  payment  of  the  money  pursuant  to  the 
agreement.  The  court  of  Exchequer  have  thought  fit  to  deprive  the 
plaintiff  of  the  benefit  of  that  judge's  order :  but  that  court  did  not,  and 
could  not,  upon  that  occasion,  decide  that  there  was  no  such  agreement  as 
is  alleged.  That  remains  to  be  seen.    If  there  was  no  agreement — if  there 
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was  no  consideration  for  the  agreement^  or  any  fraud  in  obtaining  it,  tl»e 
plaintiff  will  fail.  The  case  is  altogether  different  from  any  of  those  cited. 
In  Doe  d.  Carthew  t.  Brentoriy  the  lessors  of  the  plaintiff  were  put  to 
their  election  as  to  which  of  the  three  actions  they  would  try :  the  counsel 
endorsed  their  briefs  for  a  stay  of  proceedings  in  two  of  the  actions,  upon 
certain  terms,  and  a  rule  was  drawn  up  accordingly :  the  parties  sought  to 
evade  that  rule  by  bringing  another  action  for  the  same  property,  and 
founded  upon  the  same  title,  in  this  court.  Bosanquet,  J.,  explicitly 
states  that  to  be  the  ground  of  the  judgment ;  for,  he  says — ^<  The  object 
of  this  action  being  to  defeat  an  arrangement  which  the  lessors  of  the 
plaintiff  have  assented  to  in  another  court,  we  are  justified  in  interfering.'^ 
Of  that  there  could  be  no  doubt.  Here,  no  attempt  is  made  to  defeat  the 
arrangement  that  was  come  to  in  the  cause  in  the  Exchequer :  but  the 
plaintiff  is  seeking  to  enforce  that  arrangement  by  action,  having  failed  in 
his  attempt  to  enforce  it  by  an  application  to  the  summary  jurisdiction  of 
that  court. 

*6211  *ExLEyJ.  I  also  am  of  opinion  that  this  rule  should  be  dis- 
*'  charged  so  far  as  it  relates  to  a  stay  of  the  proceedings.  The 
action  in  the  court  of  Exchequer  was  brought  upon  the  checks :  the  present 
action,  however,  is  not  for  the  same  cause,  but  for  a  breach  of  the  agreement 
under  which  the  proceedings  in  the  former  action  were  stayed.  The  present 
action,  therefore,  is  a  much  more  advantageous  one  for  the  plaintiff  to  ^,  in* 
asmuchasthe  defencesthat  mighthavebeen  set  up  in  the  court  of  Exchequer 
could  not  be  set  up  here.  Longridgey.  DotvUh^  5  6«  &  Aid.  117^  and  other 
cases  show  that  an  agreement  to  give  up  a  doubtful  claim  is  a  good  consi* 
deration  for  a  promise  to  pay  money.  It  can  be  no  answer  for  the  defendant 
to  say  he  has  since  discovered  facts  which  would  have  made  the  case 
clear,  and  that  the  agreement  he  has  entered  into  is  an  improvident  one. 
With  respect  to  the  cases  that  have  been  cited,  Wade  r.  Smean^  13  M. 
&  W.  647,  in  the  Exchequer,  has  no  bearing  whatever  upon  this :  the 
court  there  were  merely  dealing  with  Mr.  Baron  Aldersok's  order.  The 
other  cases,  viz.,  where  the  application  is  founded  upon  the  fact  of  the 
proceeding  being  in  breach  of  faith,  or  where  another  action  is  pending 
for  the  same  cause,  are  equally  without  application  to  the  present :  for, 
here,  there  is  no  breach  of  faith  on  the  plaintiff's  part  in  suing  upon  the 
agreement ;  and  the  two  actions  are  founded  upon  essentially  different 
matters. 

Rule  discharged  without  costs,  the  defendant  having  fourteen  days  for- 
ther  time  to  plead,  (a) 

(a)  See  the  Airtlier  pfoceedings  in  this  actioi),  post,  Vol.  IL 
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It  fi  no  ground  £sr  discharging  a  rule  fi)r  jndgment  as  in  case  of  a  nonsuit,  without  a  peremp- 
tory undertaking,  that  the  plaintiff  has,  since  the  commencemept  of  the  action,  discovered 
that  the  debt  is  recoverable  In  a  court  of  requests. 

QiMerc,  whether  a  writ  of  trial  can  be  carried  down  6y  jwovtto. 

Btles,  Serjt.y  on  a  fonner  day  in  this  tenn,  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit. 

ChanneUy  Serjt.,  now  showed  cause,  upon  an  affidavit^  which  stated, 
that  the  action  was  brought  to  recover  the  sum  of  3Z.  7^.  for  goods  sold 
and  delivered ;  that,  issue  being  joined,  the  defendant  by  his  agent  con- 
sented to  an  order  for  the  trial  of  the  cause  before  the  sheriff  of  the  county 
of  Lincobi ;  that,  at  the  time  of  the  defendant's  agent  so  consenting  to 
such  order,  he  informed  the  clerk  of  the  plaintiff'^  attorney's  agent,  that 
the  defendant  resided  within  the  jurisdiction  of  and  was  liable  to  be  sum** 
moned  to  the  court  of  requests  for  the  hundred  of  EUoe  in  the  said  county 
of  Lincoln;  that  the  plaintiff's  attorney  was  not  aware  that  the  defendant 
was  liable  to  be  sued  in  the  court  of  requests  for  the  hundred  of  Elloe 
until  he  received  such  information  from  his  said  agent  after  the  defendant 
had  so  consented  to  an  order  to  try  before  the  sheriff,  when  the  plaintiff's 
attorney  caused  inquiries  to  be  made,  and  found  such  to  be  the  fact ;  that 
the  act  of  parliament  constituting  the  Court  of  requests  for  the  hundred  of 
EUoe  did  not  take  away  a  plaintiff's  right  to  sue  in  the  superior  courts  at 
Westminster  for  a  debt  recoverable  in  such  court  of  requests,  but,  in  the 
event  of  the  plaintiff's  so  suing  in  the  superior  courts,  and  obtaining  a 
verdict,  he  was  thereby  deprived  of  costs ;  and  that,  under  the  circum- 
stances, the.plaintiff  was  unwilling  to  proceed  to  trial.  The  learned  Ser- 
jeant submitted  that  the  justice  of  the  case  would  be  met  by  entering  a 
sUt  p'ocessus  ;  for,  *that  neither  party  could  obtain  costs,  the  act  r*g23 
providing  that  the  plaintiff  should  have  none  if  he  succeeded,  and 
that  the  defendant  should  have  double  costs  (a)  in  the  event  only  of  the 
judge  who  tried  the  cause  certifying,  which  the  sheriff  had  no  power  to  do. 

SykSf  Serjt.,  conirij  insisted  that  he  was  entitled  to  have  his  rule  made 
absolute,  the  fact  of  the  plaintiff  having  improvidently  sued  m  the  supe- 
rior court,  affi>rdihg  no  excuse  for  his  default  in  proceeding  to  trial. 
[E&LE,  J.  Can  you  not  carry  the  cause  down  by  proviso?]  There  is  no 
authority  for  the  introduction  of  the  proviso  clause  into  the  writ  of 
trial.(6) 

TiKDAL,  C.  J.  The  defendant  was  living  within  the  jurisdiction  of  the 
local  court  at  the  time  the  action  was  brought,  and  the  plaintiff  must  have 
known  it   ,1  think  he  must  give  a  peremptory  undertaking. 

The  rest  of  the  court  concurred.  Rule  accordingly. 

(a)  Reduced  to  single  coeU  by  6  dc  6  Vict  c.  97; 
(6)  Or  lor  issuing  a  uamd  writ  with  a  proviso  danse. 

2k2 
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DOE  dem.  WYATT  v.  BYRON  and  Others.    May  7. 

In  ejectment  upon  a  forfeitaie  for  non-payment  of  rent,  a  ftffr4etw€  is  entitled  to  a  staj  of  pro. 
oeedings  on  payment  of  the  rent  and  ootl^  onder  the  4  6.  S,  c  28,  ■■  4. 

Ejectment,  brought  to  recover  the  possession  of  fire  houses,  situate  in 
Park  Place,  Paddington,  for  non-payment  of  rent,  and  other  breaches  of 
covenant.  The  premises  in  question  were  deitiised  by  Matthew  Wyatt, 
*6241  ^^  lessor  of  the  plaintiff,  to  one  James  Steel,  by  *five  several 
leases,  dated  respectively  the  1st  of  December,  1841.  Steel  be- 
coming insolvent,  in  February,  1842,  transferred  all  his  interest  in  the 
premises,  save  and  except  the  last  tuH)  days  of  the  terms  created  by  the 
above-mentioned  leases,  to  the  defendants,  as  trustees  on  behalf  of  them- 
selves and  his  other  creditors.  None  of  the  leases  containing  a  proviso 
for  re-entry  for  breach  of  any  of  the  covenants  therein  contained,  or  for 
any  other  cause  than  non-payment  of  rent,  the  defendant's  attorney  took 
out  a  summons  to  stay  the  proceedings  upon  payment  of  the  amount  due 
for  rent  and  costs,  under  the  4  G.  2,  c.  28,  s.  4.  The  parties  at- 
tended before  Maule,  J.,  when  it  was  insisted'  on  the  part  of  the  lessor 
of  the  plaintiff,  that  the  provision  in  the  act  referred  to  applied  only  to 
tenants  or  their  assigns^  neither  of  which  characters  was  filled  by  the  de- 
fendants, inasmuch  as  Steel  had  reserved  to  himself  a  reversion  of  two 
days.  The  learned  judge  made  an  order,  limiting  it  however  to  the  (ot^ 
feiture  for  non-payment  of  rent. 

Byles^  Serjt.,  (on  a  former  day  in  this  term,' obtained  a  rule  nisi  to  re- 
scind that  order,  on  the  ground  above  referred  to. 

Talfourdy  Serjt.  with  whom  was  ^ddisoftj)  now  showed  cause.  The 
courts  were  in  the  habit  of  exercising  an  equitable  jurisdiction  to  stay  pro- 
ceedings in  ejectment,  on  payment  of  the  rent  and  costs,  before  the  pass- 
ing of  the  statute  4  0.  2,  c.  28.  Downes  v.  Tamer j{a)  Smith  v.  Parks^ 
10  Mod.  383.  And  in  Roe  d.  West  v.  Daw,  7  East,  363,  and  Doe  d. 
Harris  v.  Masters^  2  B.  &  C.  490,  4  D.  &  R.  45,  the  statute  is  treated  as 
confirmat&ry  of  a  power  already  inherent  in  the  courts,  in  cases  of  appli- 
♦62.51  ^^^^^^  made  before  trial.  •The  defendants  are  clearly  widiin 
•I    s.  2  :{b)  and  it  would  operate  a  monstrous  hardship  if  they  should 

(a)  Cited  by  Holt,  C.  J.,  2  8alk.  697. 

J 6)  Which,  after  reciting  that  «  great  inconTenienciee  do  frequently  happen  to  lesson  and 
(lords,  in  cases  of  re-entry  for  non-payment  of  rent,  by  reason  of  the  many  niceties  thai 
attend  re-entries  at  common  law ;  and  forasmuch  as  when  a  legal  re-entry  is  made,  the  landlord 
or  lessor  must  be  at  the  expense,  charge,  and  delay  of  recovering  in  ejectment,  before  he  can 
obtain  the  actual  possession  of  the  demised  premises ;  and  it  often  happens,  that,  after  sneh  a 
re-entry  made,  the  leasee  or  his  assignee,  upon  one  or  more  bills  filed  in  a  court  of  equity,  not 
only  holds  out  the  lessor  or  landlord,  by  an  injunction,  from  recovering  the  possession,  but 
likewise  pending  the  said  suit,  do  run  much  more  in  arrear,  without  giving  any  secoriiy  for  did 
rente  due  when  the  said  re-entry  was  made,  or  which  shall  or  do  afterwards  incui^'  enacts, 
« that,  in  all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  that  one  half-year'a 
rant  shall  be  in  anear,  and  the  landlord  or  lessor  to  whom  the  same  Is  doe,  hath  right,  fay  law, 
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be  beld  not  to  be  within  the  remedial  clause,  s.  4.  [Tindal,  *C.  J.  rv^og 
The  difficulty  is,  that  there  is  no  privity  of  estate  between  the  de- 
fendants and  the  landlord.]  The  defendants  stand  in  the  place  of  the 
lessee,  on  whose  behalf  the  application  is  substantially  made.  [Cress* 
WELL,  J.  It  certainly  is  not  easy  to  see  why  they  should  be  entitled  to 
relief  in  equity,  and  not  at  law.]  In  Doe  d.  Wfdifield  v.  A>6,  3  Taunt. 
402,  it  was  held  that  the  mortgagee  of  a  lease  has  the  same  title  to  relief 
against  an  ejectment  for  non-payment  of  rent,  and  upon  the  same  terms, 
as  the  lessee  against  whom  the  recovery  is  had.  Tindal,  C.  J.  That  was 
before  the  case  of  Williams  v.  Bosatiquety  1  Brod.  4  B.  238,.  3  J.  B.  Moore, 
500.  Erle,  J.  I  incline  to  think  Uiat  the  word  <<  tenant"  in  the  statute 
is  used  in  the  modem  sense< — ^the  sense  in  which  it  is  used  in  the  pro- 
ceedings in  ejectment.]  The  statute  must  have  intended  to  give  to  the 
tenant  a  remedy  commensurate  with  the  right  given  to  the  landlord. 

^ByleSy  Serjt,  in  support  of  the  rule.  The  defendants,  no  rm^^T 
doubt,  may  have  relief  in  equity,  as  they  might  have  had  if  the  '' 
case  had  occurred  before  the  statute,  the  effect  of  which  was,  not  to 
extend,  but  to  restrain  the  relief  before  given.  Sect.  3, — ^which  was 
evidently  intended  for  the  relief  of  the  landlord — enacts,  « that,  in  case 
the  said  lessee  or  lessees,  his,  her^  or  their  assignee  or  assignees,  or  other 

to  i»«iiter  for  tbe  non-payment  thereof  such  kndlord  or  levor  iIibII  and  may,  without  any 
fimnal  demand  or  re-entzy,  aerre  a  declaration  in  ejectment  for  the  recoveiy  of  the  demiaed 
pramiaea,  or,  in  eaae  the  aame  cannot  be  legally  aerred,  or  no  tenant  be  in  actaal  ponesaion  of 
the  premiaea,  then  to  affix  the  aame  upon  the  door  of  any  demiaed  meMuage ;  or,  in  case  auch 
ejectment  ehall  not  be  for  the  reooTcry  of  any  messuage,  then  upon  some  notorious  place  of  the 
boda,  tenements^  or  hereditaments,  compriaed  in  auch  declaration  in  ejectment ;  and  such  affix* 
ing  shall  be  deemed  legal  aertide  thereof;  which  aerrice  or  affixing  auch  doelaTation  in  eject* 
ment  ahall  stand  in  the  place  and  stead  of  a  demand  and  re-entry ;  and,  in  case  of  judgment 
against  the  caaual  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and  ouster,  it  shall  be  made 
appear  U>  the  court  where  the  said  auit  ta  dependng,  by  affidavit,  or  be  proved  upon  the  trial, 
in  case  the  defendant  appears,  that  half  a  year'a  rent  waa  due  before  the  aaid  declaration  waa 
aerred,  and  that  no  auffident  distress  was  to  be  found  on  the  demised  premises,  countervailing 
the  arreaia  then  doe,  and  that  the  feasor  or  lesson  in  ejectment  had  power  to  re-enter ;  then  and 
in  every  auch  caae  the  leaser  or  leasers  in  ejectment  shall  recover  judgment  and  execution,  in 
the  aame  manner  aa  if  the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry  made;  and, 
in  case  the  lessee  or  leasees,  hia,  her,  or  their  aasignee  or  assignees,  or  the  pcnon  or  per$on» 
claiming  or  dmmmg  fmdtr  tkt  taid  Uaie$t  shall  permit  and  su&r  judgment  to  be  had  anid  reco* 
Tared  on  such  ejectment,  and  execution  to  be  executed  thereon,  without  paying  the  rent  and 
azreara,  together  with  full  costs,  and  without  filing  any  bill  or  billa  for  relief  in  equity  witbin 
aiz  eafendar  montha  after  auch  execution  executed ;  then  and  in  auch  caae  the  aaid  lessee  or 
lessees,  his,  her,  or  their  assignee  or  aaagneea,  and  aU  othtr  permnui  claiming  and  deriving  under 
the  taid  leate,  ahall  be  barred  and  foredoaed  from  all  relief  or  remedy  in  law  or  equity,  other 
than  by  vrrit  of  error  for  reversal  of  auch  judgment  in  case  the  same  ahiJl  be  erroneous,  and  the 
aaid  landlord  or  feasor  ahall  fton  thenceiCbrth  hold  the  aaid  demiaed  pnnuaea  diacharged  from 
auch  feaaa ;  and  if  on  auch  ejectment  verdict  shall  pass  for  the  defendant  or  defendants,  or  the 
plaint  or  plainti£Si  ahall  be  nonauited  therein,  excqit  fo^  the  defendant  or  defendants  not  con- 
fcawig  feaaa,  entiy,  and  ouatar,  then  in  every  auch  caae  aucii  defendant  or  defendanta  ahall  hav« 
and  recover  his,  her,  and  their  full  ooata :  Provided  alwaya,  that  nothing  herein  contained  shaU 
extend  to  bar  the  right  of  any  mortgagee  or  mortgageea  of  such  lease,  or  any  part  thereof,  who 
ahall  not  be  in  poaaeasion,  ao  aa  audb  mortgagee  or  mortgageea  ahall  and  do  within  ax  eafendar 
months  after  anch  judgment  obtained  and  execntiim  executed,  pay  all  rent  in  arrear,  and  all  coata 
and  damagea  auatained  by  auch  leaMMr,  person  or  persons  entitled  to  the  remainder  or  reversion 
aa  aforeaaad,  and  perlonn  all  the  oovenanta  and  agreementa  which,  on  the  part  and  behalf  of  the 
flnt  feama  or  femeea^  axe  or  oaghl  to  be  patfimadk" 
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person  or  persons  claiming  any  rigfati  title,  or  interest,  in  law  or  equity, 
of,  in,  or  to  the  said  lease,  shall,  within  the  time  aforesaid,  file  one  or 
more  bill  or  bills  for  relief  in  any  court  of  equity,  such  person  or  persons 
shall  not  have  or  continue  any  injunction  against  the  proceedings  at  law 
on  such  ejectment,  unless  he,  she,  or  they  do  or  shall,  within  forty  days 
next  after  a  full  and  perfect  answer  shall  be  filed  by  the  lessor  or  lessors  ' 
of  the  plaintiff  in  such  ejectment,  bring  into  court,  and  lodge  with  the 
proper  officer,  such  sum  and  sums  of  money  as  the  lessor  or  lessors  of  the 
plaintiff  in  the  said  ejectment  shall,  in  his,  her,  or  their  answer,  swear  to 
be  due  and  in  arrear,  over  and  above  all  just  allowances,  and  also  the 
costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing  of  the  cause, 
or  to  be  paid  out  to  the  lessor  or  landlord  on  good  security,  subject  to 
the  decree  of  the  court ;  and,  in  case  such  bill  or  bills  shall  be  filed 
within  the  time  aforesaid,  and  after  execution  is  executed,  the  lessor  or 
lessors  of  the  plaintiff  shall  be  accountable  only  for  so  much  and  no  more 
as  he,  she,  or  they  shall  really  and  bond  fidit^  without  fraud,  deceit,  or 
wilful  neglect,  make  of  the  demised  premises  from  the  time  of  his,  her, 
or  their  entering  into  the  actual  possession  thereof;  and,  if  what  shall  be 
so  made  by  the  lessor  or  lessors  of  tiie  plaintiff  happen  to  be  less  than  the 
rent  reserved  on  the  said  lease,  then  the  said  lessee  or  lessees,  his,  her, 
or  their  assignee  or  assignees,  before  he,  she,  or  they  shall  be  restored 
*6281  ^^  ^^^'  ^^^'  ^^  ^^^  possession  or  possessions,  *shall  pay  such 
lessor  or  lessors,  or  landlord  or  landlords,  what  the  money  so  by 
them  made  fell  short  of  the  reserved  rent  for  the  time  such  lessor  or  lessors 
of  the  plaintiff,  landlord  or  landlords,  held  the  said  lands."  Then  comes 
sect.  4,  which,  for  the  relief  of  the  tenant,  provides  and  enacts  <<  that,  if 
the  tmcmi  or  tenaniSy  his,  her,  or  their  assignee  or  asstgneesy  do  or  shall,  at 
any  time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or 
landlord,  his  executors  or  administrators,  or  his,  her,  or  their  attorney  in 
that  cause,  or  pay  into  the  court  where  the  same  cause  is  depending,  all 
the  rent  and  arrears,  together  with  the  costs,  then,  and  in  such  case,  all 
further  proceedings  on  the  said  ejectment  shall  cease  and  be  discon- 
tinued ;  and,  if  such  lessee  or  lessees,  his,  her,  or  their  executors,  admi- 
nistrators, or  assigns,  shall,  upon  such  bill  filed  as  aforesaid,  be  relieved 
in  equity,  he,  she,  and  they  shall  have,  hold,  and  enjoy  the  demised  lands 
according  to  the  lease  thereof  made,  without  any  new  lease  to  be  thereof 
made  to  him,  her,  or  them."  Thess  defendants  are  not  within  the  pro- 
tection of  that  clause,  even  assuming  the  word  <<  tenant"  there  to  mean 
<<  tenant  in  possession,"  as  has  been  suggested ;  for  they  defend,  under 
the  rule,  as  landlords.  That,  however,  clearly  is  not  the  sense  in  which 
the  word  tenant  is  used  in  the  act.  [Cresswell,  J.  It  certainly  is  used 
in  that  sense  in  one  part  of  sect.  2.]  In  this  clause  it  means  no  more 
fhan  <<  lessee."  If  the  court  extend  the  remedy  to  the  sub-lessee,  they 
will  give  it  to  one  who  is  not  bound  to  perform  the  covenants  in  the  lease, 
and  to  whom,  therefore,  the  act  never  could  have  been  intended  to  apply. 
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Dawnes  t.  Tkmcr,  2  Salk.  597,  and  SmUk  r.  Parks^  10  Mod.  383,  are 
no  authorities  for  this  application.  In  the  former,  the  court  stayed  the 
proceedings,  upon  the  defendant's  accepting  a  new  lease,  *(the  rvgog 
entry  putting,  an  end  to  the  original  term,)  and  sealing  a  coun- 
terpart,  in  addition  to  bringing  the  amount  of  rent  into  court.  And  as  to 
Boe  d.  West  t.  DaviSy  7  East,  363,  and  Doe  d.  Harris  t.  Masters^  2  B.  & 
C.  490,  4  D.  &  R.  46,  it  was  enough  to  hold  in  those  cases  that  an 
application  a/?er  trial  was  too  late :  they  determined  nothing  more. 

TiNDAL,  C.  J.  We  must  not  decide  this  case  upon  the  particular  cir- 
cumstances of  difficulty  in  which  the  landlord  has  placed  himself  by  his 
omission  to  stipulate  in  the  leases  for  a  right  of  re-entry^for  other  breaches 
besides  non-payment  of  rent ;  and  our  decision  must  be  the  same  as  tf 
an  the  other  coTenants  had  been  duly  performed.  The  difficulty  in  whi-ih 
ihe  lessor  of  the  plaintiff  finds  himself,  arises  firom  his  own  neglect  in  not 
extending  the  proviso  for  re-entry  to  the  case  of  a  breach  of  any  of  the 
covenants,  or  in  not  restraining  the  lessee  from  sub-letting.  The  ques- 
tion turns  more  immediately  upon  the  fourth  section  of  the  statute.  We 
are  not,  however,  limited  to  the  consideration  of  that  clause,  but  are  at 
Wierty  to  resort  to  any  other  part  of  the  act,  in  order  to  see  whether  the 
words  <<  tenants  or  assigns"  are  to  bear  the  limited  construction  cou"* 
tended  for  on  the  part  of  the  lessor  of  the  plaintiff.  Comparing  the  terms 
of  the  fourth  section  with  those  of  the  second,  it  seems  to  me  that  the 
word  « tenant"  is  large  enough  to  embrace  an  under-lessee.  By  section 
2,  a  provision  is  made  in  favour  of  the  landlord — that,  (<  in  case  ihe  lessee 
or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  other  person  or  per^ 
sons  claming  or  deriving  tUle  under  the  said  leases^  shall  permit  and  suffer 
judgment  to  be  had  and  recovered  on  such  ejectment,  and  execution  to 
be  executed  thereon,  without  paying  the  rent  and  *arrears,'  together  rma^ 
with  full  costs,  and  without  filing  any  bill  or  bills  for  relief  in  equity 
wi&in  six  calendar  months  after  such  execution  executed,  then,  and  in 
such  case,  the  said  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees, 
and  all  other  persons  claiming  and  deriving  under  the  said  lease,  shall 
be  barred  and  foreclosed  from  all  relief  or  remedy  in  hw  or  equity,  other 
than  by  writ  of  error  for  reversal  of  such  judgment,  in  case  the  same 
shall  be  erroneous ;  and  the  said  landlord  or  lessor  shall  from  thenceforth 
hold  the  said  demised  premises  discharged  from  such  lease."  The  per- 
sons who  are  thus  debarred  of  remedy  are,  the  lessee  or  lessees,  his,  her, 
or  their  assigns,  or  sub-lessees,  or  other  persons  claiming  or  deriving 
under  the  lease.  And,  when  we  come  to  section  4 — ^which  Was  in- 
tended for  the  benefit  of  the  tenant  or  lessee— one  would  naturally  expect 
to  find  its  terms  co-extensive  with  those  of  the  previous  section,  and 
sufficient  to  embrace  all  those  whose  remedy  was  thereby  barred.  The 
words  are:  <<lf  the  tenant  or  tenants,  his,  her,  or  their  assignee  or 
assignees,  do  or  shall,  at  any  time  before  the  trial  in  such  ejectment,  pay 
or  tender  to  the  lessor  or  landlord,  his  executors  or  administrators,  or  his, 
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heri  or  tbeir  attorney  in  that  cause,  or  pay  into  the  court  where  tfalB  i 
cause  is  depending^  all  the  rent  and  arrears,  together  with  the  costs,  then^ 
and  in  such  case,  all  further  proceedings  on  the  said  ejectment  diaU  cease 
and  be  discontinued."  It  seems  to  me  that  it  would  be  singular  to  hold 
that  a  stricter  and  closer  sense  is  to  be  given  to  the  word  <<  tenant^  in 
section  4,  which  is  dealing  ¥rith  the  relief  to  be,  afibrded  to  the  lessee 
and  those  claiming  under  the  lessee,  than  in  section  2,  which  depriyes 
of  remedy  both  lessees  and  sub-lessees.  It  is  further  to  be  observed, 
that  the  fourth  section  does  not,  in  terms,  require  the  rent  to  be  paid  by 
*6311    ^^  person  firom  whom  it  *is  due;   the  requisites  of  the  act 

-'  would  be  as  well  answered  by  a  payment  by  an  intermediate 
party ya)  I  am  therefore  of  opinion  that  the  fourth  section — which  is  a 
remedial  one,  and  is  to  be  construed  accordingly-^oes  comprehend  per- 
sons circumstanced  like  these  defendants,  and  consequently  that  this  rule 
should  be  discharged. 

CoLTBCAN,  J.  This  case  has  been  mgeniously  argued  on  &e  part  of 
the  lessor  of  the  plaintiff;  but  it  appears  to  me  that  the  argument  used 
seeks  to  enforce  too  critical  a  construction  of  the  statute.  The  main 
objects  of  the  act  were,  the  more  easy  recovery  of  rents,  and  the  renewal 
of  leases — securing  to  the  landlord  the  rent  due  in  respect  of  the  land, 
without  reference  to  any  other  covenants  in  the  lease.  Our  construction 
should  be  such  as  to  forward  those  objects,  and  not  such  as  to  restrain 
the  effect  of  it  on  account  of  some  difficulty  which  it  was  not  the  inten- 
tion of  the  act  to  relieve  against.  The  argument  we  have  heard  is  founded 
mainly  on  the  omission  from  sect.  4  of  the  words  <<  or  other  person  or 
persons  claiming  or  deriving  under  the  said  leases,"  which  are  found  in 
sect.  2,  and  which,  it  is  said,  would  also  have  been  found  in  sect.  4,  if 
such  had  been  the  intention  of  the  legislature^  The  argument  would 
have  had  more  weight  if  the  expression  had  been  « lessee  or  lessees,  or 
his,  her,  or  their  assignee  or  assignees,"  as  in  the  previous  section ;  but 
the  fourth  section  changes  the  phraseology,  and  substitutes  for  lessee  or 
^901    Icss^B,  <<  tenant  or  tenants,"  which  latter  words  *admit  of  a  far 

^  more  enlarged  interpretation.  The  second  section  also  speaks  of 
a  <<  tenant  in  actual  possession  of  the  premises,"  which  is  a  much  more 
extended  description  than  <<  lessee  or  lessees."  The  construction  we  are 
now  putting  upon  the  act  gives  to  the  landlord  all  the  advantages  it  was 
intended  to  give  him,  viz.,  security  for  the  payment  of  his  rent.  For 
these  reasons,  I  think  there  is  no  ground  for  setting  aside  my  brother 
Maulg's  order. 

Ca£S8W£LL,,  J.  The  order  is  couched  in  guarded  terms,  to  relieve  the 
defendants  fixMn  the  forfeiture  by  reason  of  non-payment  of  rent :  and  it 

(a)  80^  in  a  etae  of  a  menialty,  when  the  tenant  paravaile  waa  dietreined  npon  by  the  lord 
paramount,  the  mene,  or  intennediate,  tenant  mij^t  paj  the  rent,  or  might,  if  the  lofd  leAiaed 
to  TeceiTe  the  rent,  pat  hia  own  cattle  into  the  pound  in  inbetitation  for  the  cattle  of  hie  tenant 
In  the  principal  caae,  howeteri  the  party  willing  to  pay  the  rent  ia  not  the  intermediate  teBant, 
hot  the  tnant  paravaib. 
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is  with  a  view  to  tbat  point  only  that  we  are  called  upon  to  put  a  con- 
struction upon  the  statute.  My  brother  JS^/fes  points  out  a  great  hardship 
on  the  landlord,  inasmuch  as  the  sub-lessee  is  under  no  liability  to  him. 
Our  construction,  however,  would  be  the  same,  even  if  the  lease  had 
contained  a  proviso  for  re-entry  for  a  breach  of  any  of  the  covenants ; 
for,  if  there  be  any  other  ground  of  forfeiture  than  the  non-payment  of 
rent,  the  order  does  not  interfere  with  it ;  and  if  the  lessor  is  damaged  by 
reason  of  the  insufficiency  of  the  proviso  for  re-entiy,  that  is  his  own  fault. 
We  cannot  take  into  consideration  the  nature  and  contents  of  the  under- 
lease. Now,  the  statute  contemplates  two  states  of  things.  The  second 
section  gives  certain  facilities  to  the  landlord. .  It  supposes  an  action  of 
ejectment  brought  by  him  for  the  non-payment  of  rent ;  and  enacts,  that, 
in  case  the  lessee  or  assignee,  or  other  person  claiming  or  deriving  under 
the  lease,  allows  the  action  to  go  on  to  judgment  and  execution,  without 
paying  the  rent  and  costs,  and  without  filing  any  bill  for  relief  in  equity 
within  six  months  after  such  execution  executed,  then  the  lessee  or 
assignee,  or  other  person  claiming  and  deriving  under  the  lease,  shall  be 
barred  from  all  relief  or  remedy  in  law  *or  equity.  Sect.  3  pro*  r»63Q 
Tides,  that,  in  case  the  said  « lessee  or  lessees,  his,  her,  or  their  ^ 
assignee  or  assigns,  or  other  person  or  persons  claiming  any  rights  tUky  or 
interest  in  law  or  equity y  qfj  tn,  or  to  the  said  lease^^  shall,  within  the  time 
mentioned  in  the  previous  section,  file  a  biU  in  equity  for  relief,  unless 
Jie  shall,  within  forty  days  after  the  filing  of  the  answer,  pay  the  rent  and 
costs  into  court,  he  shall  not  have  an  injunction  to  restrain  the  proceed- 
ings at  law.  That  section  applies  to  proceedings  in  equity  after  judg- 
ment. The  fourth  section  applies  to  the  case  of  a  party  coming  to  the 
court  in  which  the  action  is  brought^  for  relief  &{/bre  jud^ent.  In  the 
latter  part  of  sect.  2,  the  phrase  is  changed,  the  words  «  or  other  person 
or  persons  claiming,"  &c;,  being  omitted.  A  similar  change  of  phrase 
is  to  be  observed  in  sect.  4 ;  it  begins  with  enacting  <<  that,  if  the  tenant 
or  tenants  J  his,  her,  or  their  assignee  or  assigns,  do  or  shall  at  any  time 
before  the  trial  in  such  ejectment  pay,  or  tender,  to  the  lessor  or  land- 
lerdi  his  executors  or  administrators,  or  his,  her,  or  their  attorney  in  that 
cause,  or  pay  into  the  court  where  the  same  Cause  is  depending,  all  the 
rent  and  arrears,  together  with  the  costs,  then  and  in  such  case  all  further 
proceedings  on  Uie  said  ejectment  shall  cease  and  be  discontinued :"  and 
then  it  goes  on — <<and  if  such  lessee  or  lessees^YAsy  her,  or  their  executors, 
administrators,  or  assigns,  shall,  upon  such  bill  filed  as  aforesaid,  be 
relieved  in  equity,  he,  she,  and  they  shall  have,  hold,  and  enjoy 
the  demised  lands  according  to  the  lease  thereof  made,  without  any 
new  lease  to  be  thereof  made  to  him,  her,  or  them."  The  second  and 
third  sections  clearly  applying  to  sub-lessees,  why  should  not  the  fourth, 
also,  the  words  of  which  are  large  enough  to  embrace  them  ?  I  think, 
tbat,  in  order  to  put  a  consistent  construction  upon  the  whole  act,  we 
ust  construe  the  word  « tenant"  as  meaning  something  more  than  lessee 
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*or  assignee.  For  these  reasons,  I  think  the  order  made  by  my 
-I    brother  Maule  ought  to  stand. 

Erle,  J.  I  also  am  of  opinion  that  the  order  in  question  bu^t  to 
stand.  The  legislature  contemplated  the  reservation  of  a  right  of  re- 
entry as  a  mode  of  enforcing  the  payment  of  rent.  Therefore  it  provides, 
that,  "where  the  lessor  brings  an  action  of  ejectment  founded  upon  a  for- 
feiture for  non-payment  of  rent,  if  the  tenant  pays  the  rent  and  costs 
before  trial,  the  contract  is  to  be  considered  as  having  been  performed, 
and  the  tenancy  under  the  lease  shall  continue.  Construing  the  statute 
with  a  view  to  this  relief,  it  appears  to  me  that  our  decision  is  fully  borne 
out.  The  second  section  uses  the  expression  <<  tenant  in  possession  of 
the  premises."  Any  person  may  be  the  tenant  in  possession  in  an  eject- 
ment :  and  it  seems  to  me  that  the  word  « tenant,'^  in  sect.  4,  is  used  in 
this  modem  sense,  meaning  the  person  against  whom  the  ejectment  is 
brought* 

Regard  being  had  to  the  various  modes  of  expression  adopted  in  these 
three  sections,  I  think  it  is  quite  clear  that  the  word  <<  tenant"  in  sect  4 
is  used  in  a  much  wider  sense  than  lessee.  Rule  discharged. 


♦636]  •AYLING  v,  GOLDRING.    Jtfby  a 

The  plaintiff  in  an  acttoo  of  crim.  con.  having  heen  nonsuited  in  conaeqoenca  of  the  aocidentel 
absence  of  his  attorney,  the  court  granted  a  new  trial  on  payment  of  costs,  as  between  attoiw 
ney  and  client,  it  appearing  that  another  action  might  be  barred  by  the  statute  of  limitatioDS^ 
and  the  plaintiff  be  thereby  precluded  from  taking  ulterior  proceedings. 

This  was  an  action  for  criminal  conversation^  The  writ  was  sued  out 
on  the  16th  of  May,  1844.  Notice  of  triaj  was  given  for  the  next  Sum« 
mer  assizes  for  Sussex ;  but  the  plaintiff's  attorney,  being  unable  to  dis* 
cover  the  place  of  abode  of  certain  witnesses  whose  testimony  he  deemed 
material,  countermanded  such  notice.  He  again  gave  notice  of  trial  for 
the  last  Spring  assizes,  and  employed  another  attorney  to  set  the  cause 
down  for  trial,  he  himself  being  obliged  to  proceed  to  Chichester  and 
elsewhere  to  collect  his  witnesses.  On  reaching  Lewes  in  the  afternoon 
of  the  day  after  the  commission-day,  which  he  was  unable  to  do  sooner, 
he  found  that,  owing  to  the  cause  having  been  entered  earlier  than  he 
had  expected  it  to  be  entered,  it  had  already  been  called  on,  and  the 
plaintiff  nonsuited. 

C,  JoneSfSerjt.y  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit,  and  for  a  new  trial,  on  payment  of  costs.  The 
affidavit  upon  which  he  moved  detaUed  the  above  facts,  and  furth^ 
stated,  that,  unless  the  nonsuit  were  set  aside,  the  plaintiff  would  be  with- 
out remedy,  basmuch  as  his  cause  of  action  would  be  barred  by  the 
statute  of  limitations. 

Chawnelly  Serjt,  having  showed  cause,  and  C.  Jone$^  Serjt.,  having 
been  heard  in  support  of  the  rule. 
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TmDALy  C.  J.»  said — ^If  this  had  been  a  case  where  the  nonsuit  was  the 
result  of  negligence  on  the  part  of  the  plaintiff's  attorney,  so  that  the 
client  could  have  an  action  against  him,  and^so  recover  to  the  full  extent 
*to  which  he  was  thereby  damnified,  I  should  not  have  been  dis-  rvgog 
posed  to  interfere*  But,  in  this  form  of  action,  which  may  be  in-  *- 
tended  as  a  preliminary  step  to  ulterior  proceedings,  and  where  the 
consequences,  as  regards  the  future  comfort  and  happiness  of  the  man, 
are  so  serious,  I  do  not  think  he  ought,  under  the  circumstances,  to  be 
shut  out  firom  the  opportunity  of  trying  die  cause.  Upon  the  terms, 
therefore,  of  his  paying  the  costs  as  between  attorney  and  client^  I  think 
this  rule  should  be  made  absolute. 

The  rest  of  the  court  concurred.  Rule  absolute  accordingly. 


BROOKS  V.  ROBERTS.    May  8. 

AAer  Tegokr  appettranoe  entared  for  the  defendant,  tec.  ftat^  a  motion  to  aet  aside  the  dedaiap 
tion  and  sabaequent  prooeedinga  on  the  ground  that  the  defendant  has  not  been  aerred  with 
praceaa,  is  too  late.    The  application  should  liaTe  been,  to  aet  aaide  the  appearaoMi 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on 
the  plsdntiff  to  show  cause  why  the  declaration  and  subsequent  proceedings 
in  this  action  should  not  be  set  aside,  upon  an  affidavit  that  the  defend- 
ant had  never  been  served  with  any  process,  and  that  the  receipt  of  the 
notice  of  declaration  was  the  first  intimation  he  had  of  an  action  having 
been  commenced  against  him  at  the  suit  of  the  above-named  plaintiff. 

Channeliy  Seijt.,  now  showed  cause,  upon  affidavits  detailing  the  cir- 
cumstances under  which  the  service  of  the  vnit  of  summons  was  supposed 
to  have  been  effected,  and  stating  that  an  appearance  was  duly  entered 
for  the  defendant  according  to  the  statute  on  ^e  26th  of  April  last.  He 
submitted,  that,  there  being  a  regular  ^appearanc^  on  the  files  of  rmcvr 
the  court,  the  declaration  must  be  taken  to  have  been  well  filed, 
and  consequently  that  the  motion  was  misconceived. 

Sheey  Serjt.,  in  support  of  his  rule,  insisted  that,  inasmuch  as  an  ap- 
pearance according  to  the  statute  could  only  be  entered  upon  a  personal 
service  of  the  writ  of  summons,  and  there  had  been  no  such  service,  the 
defendant  was  entitled  to  treat  the  appearance  as  a  nullity. 

TiNPAL,  C.  J.  This  rule  must  be  discharged.  There  being  a  seem- 
ingly regular  appearance  in  the  books  of  the  court,  if  that  has  been 
entered  without  authority,  the  application  should  have  been  to  set  it  aside. 
There  is,  so  long  as  the  appearance  remains,  no  irregularity  in  the  decfa- 
ration.  In  Hesker  v.  Jarmamey  d  Tyrwh.  381,  1  C.  &  M.  408,  where  a 
writ  was  irregular,  and  the  defendant  moved  to  set  aside  the  service  for 
iiregularity,  the  court  dischaiged  the  rule ;  Batlet,  B»,  saying — « If  in 
this  case  you  had  applied  to  set  aside  the  writ  and  service,  or  writ  or 
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seirice^  the  court  mi^t  have  made  the  rule  absolute  as  to  the  one,  thou^ 
not  as  to  the  other.  In  this  case  a  true  copy  of  the  writ  hzs  been  duly 
served.  If  it  had  not  been  a  true  copy,  or  if  it  had  not  been  properly 
served,  we  should  have  set  aside  the  service  for  irregularity.  Where 
you  object  to  the  service  of  Ae  vnrit,  you  ought  to,  show  some  deficiency 
in  the  service.*^  That  case  was  decided  in  the  year  1833.  In  1835, 1 
find  another  case  of  Edwards  v.  Ikmks^  4  Dowl.  P.  C.  357,  where  pro- 
ceedings were  taken  on  a  bail-bond  before  default  in  the  original  action^ 
and  it  was  held  that  the  mode  of  taking  the  objection  was,  by  moving  to 
set  aside  the  writ  itself,  and  not  the  service  of  it ;  Lord  Abingcb  ob- 
*6381  ^^'^^^S — *^^  '^^  motion  supposes  a  defect  in  the  service^  which 
does  not  exist. ^'  So^  here,  this  motion  supposes  an  irregularity 
in  the  declaration,  for  which  there  is  no  warrant.  The  fault,  if  fault  there 
be,^is  higher  up,  viz.,  in  the  appearance.  The  motion  should  have  ad- 
dressed itself  to  that. 
The  rest  of  the  court  concurred.  Rule  discharged. 


MURRAY  t;.  SILVER.    Jlfoy  8. 

A  nile  to  dweontiniiB  cnmoC  be  taken  out  during  ft  nile^  with  t  ilsy  of  praoeefingi^ 

The  defendant  having  obtained  a  rule  nisi  for  judgment  as  in  case  of 
a  nonsuit,  which  was  drawn  up  in  the  usual  form,  with  a  stay  of  proceed- 
ings,  the  plaintifi",  pending  that  rule,  took  out  a  rule  to  discontinue  upon 
payment  of  costs. 

Dowlingy  Serjt.,  on  a  former  day,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  rule  to  discontinue  should  not  be  set 
aside,  with  costs,  on  the  ground  that  it  was  a  proceeding  in  the  cause, 
taken  whilst  the  proceedings  were  stayed  by  the  former  rule.  He  cited 
Lowe  V.  Peacock,  Barnes,  316.  Tliere,  the  defendants  obtained  a  rule 
to  show  cause  why  judgment  as  in  case  of  a  nonsuit  should  not  be  en* 
tered.  The  plaintiff  afterwards  had  a  rule  to  show  cause  why  he 
should  not  have  leave  to  discontinue,  which  was  enlarged ;  and  both 
rules  came  on  together.  The  court  held  the  application  for  leave  to 
discontinue  after  the  first  motion,  wrong,  and  made  the  rule  absolute  for 
a  nonsuit. 

*6391  *Chafmetlf  Seijt.,  now  showed  cause.  ^  Where  a  defendant 
applies  to  the  court  for  relief,  he  is  entitled,  upon  notice  to  the 
other  side,  to  a  stay  of  proceedings,  the  object  of  the  rule  being  that  he 
shaD  not  be  placed  in  peril  by  the  proceeding  of  his  opponent  in  the 
mean  time.  That  rule,  however,  can  have  no  application  to  a  case  of 
this  sort,  the  rule  to  discontinue  not  being  a  proceeding  in  the  cause, 
but  an  abandonment  of  it.  The  case  of  Lowe  v.  Peacock  can  hardly  be 
considered  an  authority. 
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Dawlwgj  Serjt.,  in  support  of  his  rule.  It  is  difficult  to  conceive  how 
a  rule  made  in  a  cause  can  be  deemed  other  &an  a  proceeding  in  the 
caiise.  As  well  might  it  be  contended  that  a  final  judgment  is  not  a 
proceeding.  [CaESswiXLy  J.  The^rule  to  discontinue  is  a  rule  absolute; 
in  Lotoe  t.  Peacock  it  appears  to  have  been^a  rule  nisi.]  The  rule  to  dis- 
continue, in  modern  practice,  is  a  side-bar  rule  obtained  without  the 
consent  of  the  court.  Although  in  form  a  rule  absolute,  it  does  not  ope^ 
rate  a  discontinuance  until  the  costs  are  taxed  and  paid.. 

TiNDAL,  C.  J.  It  is  difficult  to  say  that  taking  out  a  rule  to  discon* 
tinue,  is  not  taking  a  step  in  the  cause.  In  order  to  perfect  it,  the  plain- 
tiff must  go  on  and  procure  the  costs  to  be  taxed  ;  which  dearly  would 
be  taking  a  proceeding  in  the  cause.  And,  as  there  is  a  case  upon  &e 
subject,  the  authority  of  which  I  do  not  see  reason  enough  to  dispute,  I 
think  the  rule  must  be  made  absolute. 

The  rest  of  the  court  coneurred.  Rule  absdute. 


•GIBBS  V.  TUNALEY.    Mag  8.  [•640 

The  oomt  win  not  alloiw  additional  affidairita  to  be-filod  in  rappoit  of  a  motion  for  a  new  tilal» 

after  the  expixation  of  the  time  ibr  moving. 
In  an  action  against  a  ■or8|eon  for  negligence,  whereby  the  phuntiiT  loet  hie  leg,  a  verdict  being 

Iband  for  the  plaintiff  with  nominal  damagety  the  ooort  lefoaed  to  grant  a  new  trial,  Urn 

jndge  hanng  expreawd  himaelf  aatiirfled  with  Um  Teidict 

This  was  an  action  upon  the  case  against  a  surgeon  for  negligence. 
At  the  trial  before  Pakke,  B.y  at  the  last  assizes  at  Norwich^  it  appeared, 
that,  on  the  6th  of  August  last,  the  plaintiff,  a  boy  about  fourteen  years 
of  age,  who  was  working  on  the  Brandon  Railway,  received  a  severe  in- 
juiy  by  a  truck  going  over  his  ankle ;  that  the  foot  was  on  that  day 
bandaged  by  a  druggist  residing  at  Wymondham ;  and  that,  in  conse* 
quence  (as  was  alleged  by  the  plaintiff's  witnesses)  of  the  improper  eon« 
duct  of  the  defendant, — a  surgeon  who  was  called  in  to  attend  the 
plaintiff, — in  permitting  the  bandage  to  remain  untouched  until  Monday 
the  12th  of  August,  the  foot,  by  reason  of  the  circulation  being  impeded 
by  the.  undue  pressure^  mortified,  and  the  plaintiff  was  ultimately  obliged 
to  undergo  amputation  of  the  limb. 

The  defendant's  groom,  who  was  called  as  a  witness  on  the  part  of  the 
defendant,  swore,  amongst  other  things,  that  he  was  with  his  master  on 
Wednesday,  the  8th  of  August,  and  then  saw  him  remove  the  bandage 
fipom  the  plaintiff's  foot,  and  place  it  in  a  splint. 

The  learned  baron  told  the  jury,  that,  if  they  thought  the  defendant 
had  been  guilty  of  any  degree  of  negligence,  the  plaintiff  would  be  enti- 
tled to  nominal  damages ;  but  that,  if  they  were  of  opinion  &at  the  loss 
of  the  plamtiff's  limb  was  attributable  to  the  defendant's  carelessness  and 
want  of  skill,  then  they  ought  to  give  serious  damages. 

The  jury  returned  a  y;erdict  for  the  plaintifi^  damages  one  fSurthing. 
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*6411  *^y^f  Serjt.,  on  a  former  day  in  this,  term,  moved  for  a  new 
trial,  on  the  ground  that  the  damages  were  grossly  dispropor- 
tioned  to  the  injury  sustained  from  the  defendant's  negligence  and  unskil- 
fiilness ;  and  upon  affidayits  of  the  plaintiff  and  his  mother,  and  of  other 
persons,  (all  of  whom,  with  one  immaterial  exception,  were  called  at  the 
trial,)  impeaching  the  testimony  of  the  groom,  as  to  the  fact  of  his  having- 
been  present  with  his  master  on  Wednesday,  the  8th  of  August,  and 
having  then  seen  him  remove  the  bandage  from  the  plavitiflf's  foot,  and 
place  the  foot  in  a  splint ;  the  affidavits  of  the  plaintiff  and  his  mother 
distinctly  stating  that  the  foot  was  not  placed  in  a  splint  until  Thursday, 
the  9th,  and  the  bandages  not  removed  until  Monday,  the  12th. 

Cur.  adv.  vuiL 

On  the  fifth  day  of  the  term,  Byles  produced  additional  affidavits, 
sworn  on  the  preceding  day,  but  only  just  received  in  London.  The 
court,  however,  refused  to  allow  them  to  be  filed  ;  Ceesswell,  J.,  observ- 
ing that  the  courts  are  very  peremptory  in  rejecting  affidavits  not  deli- 
vered within  the  proper  time  for  moving. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  which  was  an  action  against  a  surgeon  for  negligence,  and 
in  which  the  plaintiff  had  a  verdict,  with  one  farthing  damages,  a  motion 
was  made  for  a  new  trial,  on  the  ground  of  the  inadequacy  of  the  damages, 
and  on  affidavits  in  contradiction  of  the  evidence  given,  on  th^  defend- 
ant's behalf,  by  his  groom. 

It  is  not  usual  with  the  courts  to  grant  a  new  trial  on  the  ground  that 
the  damages  are  smaller  than  the  court  may  think  reasonable :  Rmdatt  v. 
Haytoardy  6  New  Cases,  424,  7  Scott,  407,  2  Am.  14.  And  in  the  case 
•6421  ^^  Hayward  v.  Jfewton^  2  Stra.  940,  the  court  said  it  •was  never 
^  done.  At  any  rate,  a  new  trial  ought  not  to  be  granted  on  such 
a  ground,  unless  the  judge  who  tried  the  cause  is  dissatisfied  with  the 
smallness  of  the  damages,  which,  as  the  learned  judge  has  informed  us,  is 
not  the  case  in  the  present  instance. 

In  reference  to  the  second  ground  on  which  this  application  is  made, 
it  is  to  be  observed  th&t  the  evidence  given  by  the  witness  whose  testi- 
mony is  impeached,  cannot  be  looked  upon  as  evidence  coming  by  sur^ 
prise  upon  die  plaintiff,  seeing  that  it  was  evidence  directly  applicable  to 
the  issue  which  the  plaintiff  came  to  tiy,  and  being  such  as  he  ought  then 
to  have  been  prepared  to  rebut;(a)  We  ought,  therefore,  not  to  grant  a 
new  trial,  unless  it  is  made  out,  that,  on  a  second  trial,  the  position  of 
the  plaintiff  will  be  materially  different  from  that  he  was  in  at  the  former 
trial. 

On  examining  the  affidavits  in  support  of  the  application,  it  appears  to 

(a)  Qm*  whether  the  fiict  of  the  bandages  not  being  removed  before  Monday,  would  not  be 
the  eubject  of  eYidence  to  be  given  in  chief;  and  whether  witneawe  to  diiproye  the  ailegttd 
lemoTal  on  Wednesday,  woald  have  been  eonght  for  if  the  etatement  bad  no  foondatioa  In 
ftict;  and,  whether,  loppoang  the  mother  to  have  heard  the  groom's  endenoe,  it  is  probable 
that  die  would  teniifr  henelf  as  a  witnesi  hi  reply  t 
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us  that  the  only  affidavits  which  state  any  materia]  facts  tending  on  any 
solid  ground  to  impeach  the  testimony  of  the  defendant's  groom,  are,  the 
affidavits  of  the  plaintiff  himself,  which  cannot  be  used  on  a  second  trial, 
and  that  of  the  plaintiff's  mother,  who  was  examined  on  the  plaintiff's 
behalf  on  the  last  trial,  and  might,  on  that  occasion,  have  given  in  court  (a) 
the  evidence  which  she  now  tenders  on  affidavit. 

We  think,  therefore,  that  there  is  in  this  case  no  sufficient  ground  for 
granting  a  rule.  Rule  refused. 

(a)  Bee  note  to  prarvions  page. 


•CONWAY  and  Others  ».  NALL.    May  8.  [•643 

Qwerf ,  whether  e  general  notioe  that  a  parly  has  oommitted  an  act  of  bankruptcy,  is  a  notice 
of  ma  aot  of  bankraptey  within  the  meaning  of  the  statute  2  'A  3  Vict  c.  29. 

A  notioe  to  the  following  efiect : — "  J.  8.  has  committed  an  act  of  bankruptcy.  He  signed  a 
declaration  of  insohrency  yesterday.  J.  8.  will  be  declared  bankrupt  immediately.  I  have 
sent  toe  a  fiat^-^  not  such  a  notioe  as  will  deprive  an  ezecution-cieditor  of  the  protection 
of  the  2  &  3  Vict  c  29;  the  sixth  ssction  of  Oie  6  G.  4,  c  16,  requiring  the  declaration  of 
insolvency  to  be  filed,  and  to  be  advertised  in  the  London  Gazette,  before  it  is  a  complete 
act  of  bankruptcy. 

After  judgment  for  the  plaintifis  in  this  case,  a  feigned  issue,  in  which 
Mason  and  others,  assignees  of  Nail,  a  bankrupt,  were  to  be  plaintifis, 
and  Conway  and  others,  defendants,  was  directed  for  the  purpose  of  try- 
ing whether  or  not  the  assignees  of  Nail  were  entitled  to  the  proceeds  of 
bis  goods  sold  under  ^fi.fa. 

.  The  issue  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term  last,  when  the  following  feicts  appeared: — ^Nall^ 
who  was  a  trader  at  Chesterfield,  being  indebted  to  Conway  &  Co.,  the 
plaintifis  in  the  action,  and  defendants  in  the  issue,  in  135/.  for  goods 
sold  and  delivered,  a  judgment  was  signed  against  him  upon  a  judge's 
order,  on  the  28th  of  March,  1844L  On  the  30th  of  March,  a  writ  oifi.fa. 
was  issued  against  him,  directed  to  the  sheriff  of  the  county  of  Derby ; 
and,  on  the  3d  of  April,:  at  about  one  o^dock  in  the  qfiemoan^  the  sheriff 
seized  the  goods  upon  Nail's  premises.  They  were  afterwards  sold,  and 
the  proceeds  were  brought  into  court. 

On  the  1st  ofApnl^  a  declaration  of  insolyency  was  signed  by  Nail  at 
Chesterfield.  On  the  2d,  one  Gillett,  an  attorney,  addressed  the  follow- 
ing letter  from  Chesterfield  to  the  plaintiffs  in  London : — 

«<  Gentlemen, — To  save  you  expense,  I  think  it  right  to  inform  you. 
that  Mr.  John  Nail,  of  this  place,  grocer,  has  committed  an  act  of  bank- 


ruptcy.  He  sigi\ed  *a  declaration  of  insolvency  yesterday.(a)   My 
cUents,  Messrs.  R.  &  B.,  bankers  here,  are  the  principal  credi- 
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(a)  It  is  not  said,  «by  signing  a  declaration  of  insolvency  yesterday."  It  migiit  therefi»«» 
petiiaps,  be  contended  tbat  this  letter  contains  nothing  which  eiprtUly  cuts  down  die  notice 
that  Nell  bad  committed  an  act  of  bankruptcy,  and  it  might  be  said  tbat  such  notioe  was  rather 
eonfirmed  than  weakened  by  the  statement  that  he  wonld  be  dtdand  a  bankrupt,  and  that  a 
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torS|  and  are  in  possession  of  all  his  property  for  the  equal  benefit  of  cr^ 
ditors.  .  Nall  will  be  declared  bankrupt  immediately.  I  have  sent  for  a 
fiat.  I  am  afraid  he  is  deeply  in  debt^  and  that  the  estate  will  produce 
but  a  small  dividend.     He,  however,  states  odierwise." 

This  letter  was  received  by  the  plaintifis  in  London,  about  nine  o^clock 
in  the  mormng  of  the  M  ofJifrU.  The  declaration  of  insolvency  arrived 
in  London  by  the  same  post,  and  was  filed  at  the  office  of  the  Lord 
Chancellor's  secretary  of  bankrupts,  oi  eleven  6* dock  in  the  morning  of  the 
same  day. 

On  the  part  of  the  defendants  (in  the  issue)  it  was  objected  that  the 
letter  of  the  2d  of  April  was  not  a  sufficient  notice  of  an  act  of  bankruptcy 
within  the  statute  2  &  3  Vict.  c.  29,  s.  1.  His  lordship  directed  a  ver- 
dict to  be  entered  for  the  plaintifis,  (in  the  issue,)  reserving  the  question 
for  the  opinion  of  the  court. 

Sir  T.  Wilde  J  Serjt.,  in  Hilary  term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants  in  the  issue. 

TalfouTdj  Serjt.,  (with  whom  was  Warren,)  now  showed  cause.  The 
*6451  4^^^^^^  turns  mainly  upon  the  ^construction  of  the  statute  2  & 
^  3  Vict.  c.  29,  s.  1,  which  renders  valid  all  executions  and  attach- 
ments against  the  lands  and  tenements  or  goods  and  chattels  of  the  bank- 
rupt, bond  fide  executed  or  levied  before  the  date  and  issuing  of  the  fiat, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the  person  at  whose 
suit  such  execution  or  attachment  shall  have  issued,  had  not,  at  the  time 

"  executing  or  levying  such  execution  or  attachment,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed.  The  cases  of  Whitmore  v.  Bohin" 
swiy  8  M.  &  W.  463,  1  Dowl.  N.  S.  135,  and  Skey  v.  Carter,  11 M.  &  W. 
571,  3  Dowl.  N.  S.  831,  are  express  authorities  to  show  that  the  2  &  3 
Vict.  c.  29,  s.  1,  does  not  repeal  the  108th  section  of  the  6  O.  4,  c.  16. 
Then,  as  to  the  meaning  of  the  letter  of  the  2d  of  April.  It  is  not  a  mere 
general  notice  that  the  party  has  signed  a  declaration  of  insolvency ;  but 
it  contains  a  distinct  statement  that  he  has  committed  an  act  of  bank- 
ruptcy. In  Spratt  v.  Hobhouse,  4  Bingfa.  173, 12  J.  B.  Moore,  395,  L.  was 
possessed  of  the  lease  of  a  public-house,  which  was  deposited  with 
the  defendants  as  a  security  for  12752. 14^.  Id,  due  to  them  fi*om  L.  T., 
having  a  sum  of  650/.  in  the  hands  of  the  defendants,  agreed  with  L.  to 
purchase  his  ]ease,  &c.,  for  1690/.  3s.  lid.;  but,  he  not  having  sufficient 
to  complete  the  purchase,  the  defendants  consented  to  advance  the  sum 
required,  retaining  the  lease  as  security.  L.,  T.,  and  one  D.,  a  clerk  of 
the  defendants,  met  to  efiect  the  transfer,  when  T.  drew  a  draft  on  the 
defendants  in  &vour  of  L.  for  1690/.  3s.  lid.,  which  was  handed  over 
to  D.,  who,  on  L.'s  executing  the  transfer  to  T.,  gave  him  a  draft  on  the 
defendants  for  414/.  8s.  6(/.,  the  difierence  between  the  amount  of  their 

fiat  had  been  sent  for.  U,  however,  it  had  been  intended  by  the  legiaUtore  that  notice  that  tiie 
party  had  «  committed  an  act  of  bankruptcy*'  should  be  auflicient,  it  might  have  been  expected 
that  the  terms  used  to  express  that  intention  would  have  been  *«nolice  of  a  prior  act  of  bank* 
TUfUy,'*  not « notice  of  any  prior  act  of  bankruptqr*" 
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debt  and  that  of  the  purchase-money.  L.  had  committed  an  act  of 
^bankruptcy,  and  the  defendants  received  notice  from  a  creditor  moAa 
not  to  pay  the  draft,  as  a  docket  would  be  struck  against  kirn.  The  ^ 
drfendants  refused  to  pay  the  draft  when  presented,  but  they  afterwards 
paid  it  under  an  indemnity :  and  it  was  held,  that  the  assignees  of  L. 
might  recover  the  amount  from  the  defendants  in  an  action  for  money 
had  and  received ;  and  that  the  defendants  had  sufficient  notice  of  the 
bankruptcy  of  L.  In  Ramsey  v.  Eatarr,  10  M.  &  W.  22,  2  Dowl.  N.  S. 
219,  the  Court  of  Exchequer  intimated  an  opinion  that  a  general  notice 
to  a  creditor  that  the  debtor  has  committed  an  act  of  bankruptcy,  is  suf- 
ficient, without  stating  the  nature  of  it :  and  a  similar  inclination  of 
opinion  appears  in  Hocking  v.  Acraman^  12  M.  &  W.  170,  1  Dowl.  &  L. 
434,  though  the  court  held  that  notice  of  a  docket  having  been  struck  is 
not  «  notice  of  any  prior  act  of  bankruptcy"  within  the  meaning  of  the 
2  &  3  Vict.  c.  29.  Lord  Abingeb  there  says :  « I  do  not  go  the  length 
of  saying  that  there  must  be  notice  of  some  specific  act,  but  I  say  that 
there  must  be  a  notice  that  the  party  has  committed  an  act  of  bank- 
ruptcy." [Cresswell,  J.  Can  a  man  be  said  to  have  notice  of  on  act  of 
bankruptcy,  where  the  party  giving  the  notice  does  not  condescend  on 
any  thing  specific  ?  Tindal,  C.  J.  The  notice  does  point  to  something 
specific,  namely,  the  act  of  signing  the  declaration  of  insolvency,  which 
is  not  a  complete  act  of  bankruptcy  until  something  has  been  done  upon 
it.]  It  would  be  complete  when  filed,  which  it  was  at  eleven  o'clock  in 
the  morning  of  the  3d  of  April. 

Sir  T.  WUdSj  Serjt.,  (with  whoiii  was  Bovill^)  in  support  of  the  rule.  The 
policy  of  the  bankrupt  law  has,  for  a  series  of  years,  gradually  been  relaxed  in 
favour  of  bond  fide  dealings  by  creditors  with  the  bankrupt.  The  1  Jac.  1,  c. 
16,  8.  1 4,  provides  <<  that  no  debtor  of  the^bankrupt  be  hereby  en-  rmoA't 
dangered  for  the  payment  of  his  or  her  debt  truly  and  bond  fide  paid 
to  any  such  bankrupt  before  such  time  as  he  shall  understand  or  know  that  he 
has  become  a  bankrupt.^^  By  the  19  G.  2,  c.  32,  s.  1,  it  is  enacted,  ((that 
no  person  who  is,  or  shall  be,  really  and  bond  fide  a  creditor  of  any  bank- 
rupt for  and  in  respect  of  goods  retdly  and  bond  fide  sold  to  such  bankrupt, 
or  in  respect  of  any  bill  or  bills  of  exchange  really  and  bond  fide  drawn, 
negotiated,  or  accepted  by  such  bankrupt  in  the  usual  or  ordinary  course 
of  trade  and  dealing,  shall  be  liable  to  reftind  or  repay  to  the  assignee  or 
assignees  of  such  bankrupt's  estate,  any  money  which,  before  the  suing 
forth  of  such  commission,  was  really  and  bond  fide  due,  and  in  the  usual 
and  ordinary  course  of  trade  and  dealing  received  by  such  person  of  any 
such  bankrupt,  before  such  time  as  the  person  receiving  the  same  shail 
knoWf  understand^  or  havenoticCy  that  he  is  become  a  bankrupt^  or  that  he  is 
in  insolvent  circumstances.^^  That  clearly  means  that  tfie  notice  the 
party  is  to  have  shall  be  something  that  is  equivalent  to  knowledge.  The 
46  G.  3,  c.  135,  s.  1,  went  a  little  further ;  enacting,  <(  that,  in  all  cases 
of  commissions  of  bankrupt  hereafter  to  be  issued,  aQ  conveyances  by,  all 
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payments  by  or  to,  and  aU  contracts  and  other  dealii^  and  transactions 
by  and  with,  any  bankrupt,  hon&Jide  made  and  entered  into  more  than 
two  calendar  months  before  the  date  of  such  commission,  shall,  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be 
good  and  effectual,  to  all  intents  and  purposes  whatsoever,  in  like  manner 
as  if  no  such  prior  act  of  bankruptcy  had  been  committed,  provided  the 
person  or  persons  so  dealing  with  such  bankrupt,  had  not,  at  the  time  of 
such  conveyance,  payment,  contract,  dealing,  or  trdnsaction,-afiy  notice  ^ 
any  prior  act  qfbanlanqdcy  hy  such  bankrupt  ccmmitted^  or  that  he  UKts  uir- 
•6481    ^^'^^'  ^^  ^^  stopped  payment.'^    The  49  G.  3,  c  121,  ^s.  S, 

^  enacted,  that,  « in  all  commissions  of  bankrupt  hereafter  to  be 
issued,  all  executions  and  attachments  against  the  lands  and  tenements 
or  goods  and  chattels  of  the  bankrupt  bond  fide  executed  or  levied  more 
than  two  calendar  months  before  the  date  and  issuing  of  such  commission, 
shall  be  valid  and  efiectual,  notwithstanding  any  prior  act  of  bankruptcy 
had  been  committed;  provided  the  person  at  whose  suit  such  execution 
or. attachment  shall  have  issued,  had  not,  at  the  time  of  executing  or  levy- 
ing the  same,  any  notice  of  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed,  or  that  he  was  insolvent,  or  had  stopped  payment :  pro- 
vided always  that  the  issuing  of  a  commission  ^  bankrupt  j  although  such 
commission  shall  afterwards  be  superseded,  shall  be  deemed  such  noticsy  if 
it  should  appear  that  an  act  of  bankruptcy  had  been  actually  committed 
at  the  time  of  issuing  such  commission."  That  provision,  however,  was 
found  to  operate  too  harshly,  and  was  soon  repealed.  The  object  of  the 
legislature  has  thus  from  time  to  time  been  to  modify  the  doctrine  of  rela- 
tion ;  which  is  now  altogether  destroyed.  A  creditor  is  only  to  be  de- 
prived of  the  fruits  of  his  execution,  upon  proof  that  he  had  notice  of  a 
prior  act  of  bankruptcy  committed  by  his  debtor.  And  the  notice  must 
be  such  as  to  enable  him  to  act  immediately.  It  must  be  a  distinct  and 
definite  notice  of  a  specific  act  of  bankruptcy.  The  party  giving  it  is  not 
to  be  permitted  to  give  a  general  notice,  and  speculate  upon  being  able 
afterwards  to  prove  some  specific  act.  It  may  be  conceded  that  this  no- 
tice would  have  been  sufficient,  if  the  declaration  of  insolvency  had  been 
a  complete  act  of  bankruptcy  at  the  time  it  was  made :  but  here,  until 
something  was  done  upon  it,  it  Vas  a  mere  piece  of  waste  paper.  It 
might  have  been  revoked  before  filing.  Would  a  notice  that  a  man  was 
about  to  execute  an  assignment  of  his  effects  for  the  benefit  of  his  credit- 
*6491     ^^'  ^^  ^  ^^^^  notice  of  a  prior  act  of  bankruptcy  *by  him  commit- 

^  ted  ?  [Cresswell,  J.  Would  a  notice,  that  a  bill  about  to  be- 
come due  will  probably  be  dishonoured,  be  such  a  notice  of  dishonour 
as  to  charge  the  drawer  ?  This  notice  seems  to  amount  to  no  more  than 
that.]  Here,  it  does  not  even  appear  that  the  plaintifis  ever  had  notice  of 
the  filing  of  the  declaration  of  insolvency. 

TiKDAL,  C.  J.    The  question  in  this  case  turns  upon  the  proper  con- 
struction to  be  put  on  the  statute  2  &  3  Vict.^  c.  29,  s.  1,  which  renders 
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valid  all  executions  and  attachments  against  the  lands  and  tenements  or 
goods  and  chattels  of  the  bankrupt,  bond  Jide  executed  or  levied  before 
tiie  date  and  issuing  of  the  fiat,  notwithstanding  any  prior  act  of  bank- 
mptcy,  provided,  the  person  at  whose  suit  such  execution  or  attachment 
shall  have  issued,  had  not,  at  the  time  of  executing  or  levying  such  exe* 
cutioh  or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted. The  meaning  of  these  words  appears  to  me  to  be,  that  the  party, 
in  order  to  defeat  an  execution,  shall  have  notice  of  a  prior  act  of  bank- 
raptcy  complete  in  itself  at  the  time  the  notice -is  g^ven  to  htm.  Was  this 
letter  of  the  2d  of  April  a  notice. of  an  act  of  bankruptcy  complete  at  the 
time  ?  The  act  of  bankruptcy  relied  on  is  one  that  is  created  by  the  sixth 
section  of  the  6  6.  4,  c.  16,  which  enacts,  thl^t,  « if  such  trader  shall  jUe 
in  the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts,  a  declaration 
in  writing,  signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor, 
fliat  he  is  insolvent  or  unable  to  meet  his  engagements,  the  said  secretary 
of  banlorupts,  or  his  deputy^  shall  sign  a  memorandum  that  such  declara- 
tion had  been  filed ;  which  memorandum  shall  be  authority  for  the  printer 
<if  the  London  Gazette,  to  insert  an  advertisement  of  such  declaration 
therein :  and  every  such  declaration  shall,  o/Ier  suck  ^advertisemeni  rma^ 
inserted  as  afotetdid^  be  an  act  of  bankruptcy  committed  by  such 
trader  at  Retime  when  such  declaration  was  filed."  Two  steps,  therefore, 
are  to  be  taken  before  the  declaration  will  constitute  an  act  of  bankruptcy 
-^-4he  declaration  is  to  be  filed  with  the  secretary  of  bankrupts,  and  a  memo- 
randum is  to  be  signed  by  him  for  insertion  of  the  advertisement  in  the 
Gazette.  Here,  the  notice  simply  states  that  the  debtor  has  signed  a , 
declaration  of  insolvency,  and  that  a  fiat  has  been  sent  for.  All  was  yet 
in  fieri :  the  party  had  done  something  that  might  or  might  not  become 
an  act  of  bankruptcy.  Putting  it  at  the  highest,  it  merely  was  calculated 
to  lead  the  parties  to  whom  the  notice  was  sent,  to  infer  that  an  act  of 
bankruptcy  would  be  committed,  provided  all  proceeded  regularly.  The 
bankrupt  law  does  not  invalidate  the  execution,  because  the  creditor  has 
reason  to  fear  that  an  act  of  bankruptcy  is  about  to  be  committed ;  it  does 
so  only  where  there  is  notice  that  an  act  of  bankruptcy  actually  has  been 
committed.  It  is  very  like  the  case  put  by  my  brother  Gresswxll  during 
the  argument,  of  a  notice,  before  a  bill  becomes  due,  that  it  will  probably 
be  dishonoured;  which  no  one  would,  for  a  moment,  contend  amounted 
to  a  notice  of  dishonour,  so  as  to  charge  the  drawer  for  the  acceptor's 
default.(a)    I  think  the  rule  must  be  made  absolute. 

CoLTBiAN,  J.  It  seems  to  me  to  be  clear  that  Nail  committed  an  act  of 
bankruptcy  before  the  levy  was  made.    That,  however,  would  not  invsr 

(a)  The  drawer  of  a  bill  10  praaamed  to  have  plaoed  fbnda  in  the  handa  of  the  drawee.  He 
ia  Dot  liable  to  make  a  ucond  proviaion  for  the  payment,  nnleaa  the  holder  electa  to  leaort  to  him 
vpoo  default  on  the  part  of  the  drawee.  Such  an  electioo  before  the  faiU  waa  diahonoorad  . 
would,  of  courae,  be  nugatory.  The  object  of  the  legialatore  in  giving  efiect  to  a  notice  of  an 
act  of  bankruptcy,  appears  to  be,  to  fix  a  period  for  ^e  termination  of  a  atraggle  for  priority 
amongat  eroditon.    «  Notice,"  however,  ia  the  term  iiaed  in  both  < 
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*6511  '^^^^^  ^^  ezecatioD,  'unless  the  creditor  had  previously  received 
notice  of  it.  Here,  he  had  not  notice  that  an  act  of  bankruptcy 
had  been  committed,  but  merely  that  something  had  been  done  yAndi 
would,  in  aU  probability,  result  in  an  act  of  bankruptcy.  That  was  not 
sufficient. 

Ceesswell,  J.  With  respect  to  the  argument  urged  by  my  brodier 
Wilde — that  the  notice,  to  be  of  any  avail,  must  be  a  distinct  notice  of  a 
specific  act  of  bankruptcy — it  is  to  be  observed  that  the  notice  required  by 
the  act  is,  notice  <<  of  any  prior  act  of  bankruptcy  by  hiin  committed ;" 
which,  it  may  be  fairly  iiienred,  should  be  something  speci$c.  It  is  not 
necessary,  however,  to  decide  that  here;  for,  this  notice  does  affect  to 
point  to  something  specific ;  and  that  is,  that  something  has  been  done 
by  the  party  tending  to  an  act  of  bankruptcy.  I  do  not  think  an  exeeu« 
tion-creditor  can  be  called  upon  in  this  way  to  speculate  (a)  as  to  whether 
or  not  all  the  necessary  steps  will  be  taken  to  make  the  declaration  of 
bsolvency  an  act  of  bankruptcy.  I,  therefore,  agree  with  my  lord  and 
my  brother  Coltvan  that  this  rule  diould  be  made  absolute. 

Eble,  J.  I  also  am  of  opinion  that  this  rule  should  be  made  absolute. 
It  is  important  that  the  creditor  should  have  such  information  as  will  en- 
able him  to  determine  on  his  right  at  the  Hme.{b)  Assuming  the  contents 
of  the  letter  to  be  true,  it  does  no  more  than  intinmte  to  the  execution* 
creditors  that  it  is  highly  probable  that  the  step  Nail  has  taken  will  result 
in  bankruptcy.(a)  That  clearly  is  not  such  a  notice  as  will  deprive  them 
of  the  benefit  of  their  execution.  Rule  absolute. 

(a)  In  thifl  caie,  what  remiiuMd  to  be  done  was,  a  fonnal  official  act,  as  to  which  Uie  officer 
had  no  diecretiony  to  be  fbUowed  by  the  mechanioal  actof  the  piinter. 
(6)  See  i)M  iiriii.  £aja<<  T.  Ai&iM,  S  BCann.  di;  R.  489. 
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A.  devieed  to  B.  in  tnist,  to  permit  and  mifier  his  wife  C.  to  Tecei?e  and  take  the  rente  and 
profits  for  her  own  use  for  the  term  of  her  natural  life ;  and  after  her  decease,  in  trust  for  all 
and  every  sndi  one  or  more  of  the  child  or  childrtn  of  C.,  for  such  estate  and  interetf  as  she 
should,  by  deed  or  will,  appoint ;  and,  in  defoolt  of  appointment,  in  trast  for  all  and  OTeiy 
the  ckUd  and  children  of  C,  and,  if  more  than  one,  equally,  and  to  their  several  and  respecft* 
he  heirs ;  and  in  case  C.  iboold  die  without  leaving  iffM  a$  afirttaidf  then  to  the  heirs  of  C. 
for  ever >—ire2(/,  that,  hy  Missne,''  the  testator  must  be  taken  tohave  meant «  children,"  and, 
consequently,  that  the  limitation  over  was  not  too  remote. 

Assumpsit,  upon  a  feigned  issue  of  devisavit  vel  nan.  The  issue  was 
whether  or  not  the  plaintifi^  on  the  23d  of  April,  1844,  was  entitled,  under 
and  by  virtue  of  the  will  of  J.  S.  Walker,  her  late  husband,  to  an  estate 
in  fee  simple — subject  to  be  defeated  only  in  the  event  of  her  having  a 
legitimate  child — of  and  in  certain  premises  mentioned  in  the  declara- 
tion in  this  cause,  being  certain  real  estates  situate  in  Derbyshire,  and 
called  the  Cuckoo-Stone  Dale  estate  and  the  Short  Butts. 
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Under  an  order  of  Erskine,  J.,  the  following  case  was  stated  for  the 
opinion  of  the  court : — 

.  The  plaintiff  is  the  widow  of  the  above-mentioned  J.  S.  Walker,  who, 
before  and  at  the  time  of  his  decease,  and  also  at  the  time  of  the  making 
and  publishing  of  his  last  will  and  testament  hereinafter  mentioned,  was 
seised  in  his  demesne  as  of  fee  of  and  in,  inter  aliuy  the  premises  above 
mentioned. 

J.  S.  Walker,  being  seised  as  aforesaid,  on  the  14th  of  December,  1833, 
duly  made  and  published  his  last  will  and  testament  in  writing,  duly 
executed  and  attested  so  as  to  pass  real  estates  by  devise ;  and  thereby 
gave  and  devised  the  premises,  together  with  other  real,  and  also  per- 
sonal property,  as  follows  :-^ 

« I  give,  devise,  and  bequeath  unto  Charles  Else  and  Richard  Sill,  all 
and  every  my  messuages,  cottages,  fieurms,  &c.,  and  real  and  leasehold 
estates  whatsoever,  with  their  ^rights,  members,  and  appurte-  r«553 
nances ;  and  also  all  other  my  money  and  securities  for  money,  ^ 
and  all  other  my  persona]  estate  and  effects  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  not  hereinbefore  specifically  bequeathed 
to  my  said  wife,  to  hold  the  same  unto  and  to  the  use  of  the  said  Charles 
Else  and  Richard  Sill,  their  heirs,  executors,  administrators,  and  assigns, 
upon  the  trusts  and  for  the  ends,  intents,  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes,  and  declarations  thereinafter  ex- 
pressed concerning  the  same,  that  is  to  say,"  &c.,  &c. 

And  the  said  J.  S.  Walker,  by  his  said  will,  and  in  the  subsequent  part 
thereof,  after  creating  certain  trusts  not  material  to  the  present  question, 
declared  and  directed  as  follows,  (that  is  to  say,)  <<  And,  as  to  all  the  rest, 
residue,  and  remainder  of  my  said  real  estates,  [which  residue  included 
and  comprised  the  premises  mentioned  in  the  said  declaration  J  and  also 
as  to  my  said  leasehold  and  personal  estates,  I  direct  that  they,  my  said 
trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor,  shall  and  do  stand  possessed  thereof,  and  inte- 
rested therein  in  trust— -firom  and  immediately  after  my  dau^ter  Betsy 
Walker  shall  attain  her  said  age  of  twenty-one  years  as  aforesaid,  or,  in 
case  of  her  death  before  that  age,  then,  from  and  immediately  after  that 
event — ^to  pay  unto  or  permit  and  suflfer  my  said  wife  Sarah  Walker,  or 
her  assigns,  to  receive  and  take  the  rents,  issues,  profits,  interest,  and 
proceeds  thereof,  as  the  same  shall  from  time  to  time  become  payable, 
for  her  own  use  and  benefit,  during  her  life ;  and,  from  and  immediately 
after  her  decease,  then  that  my  said  trustees,  or  the  survivor  of  them,  or 
the  heirs,  executors,  administrators,  or  assigns  of  duch  survivor,  shall  and 
do  stand  possessed  of  the  same  real,  leasehold,  and  p'Srsonal  estates,  in 
trust  for  all  and  every  ^such  one  or  more  of  the  child  or  chUdren^  t^qka 
whether  male  or  female^  of  her  my  said  wifey  lawJvUy  begotten^  for 
such  estate  and  estates^  interest  and  interests,  and  in  such  parts,  shares, 
and  proportions,^  manner,  and  form,  and  subject  to  such  diarges  and 
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payments  to  anj  one  or  more  of  sach  child  or  children,  and  with  and 
under  sach  restrictions,  limitations,  and  powers,  with  or  without  power 
of  revocation,  as  she  my  said  wife,  whether  sole  or  covert,  and  notwith- 
standing her  coverture,  at  any  time  or  times  daring  her  life,  by  any  deed 
or  deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be  by  her 
signed  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  shall  direct,  limit,  or  appoint,  or  give,  devise,  or  be- 
queath  the  same ;  and  in  default  of  such/direction,  limitation,  or  appoint- 
ment, gift,  devise,  or  bequest,  then  in  trusi/cr  all  and  every  the  child  and 
children  ofmysaidwifej  if  more  than  one,  in  equal  shares,  as  tenants  in  com- 
mon, and  to  their  several  and  respective  heirSy  executors;  administratarSj  and 
assignSf/br  ever.  But,  in  case  my  said  wife  shall  happen  to  depart  this  life 
without  leaving  lawjvl  issue  as  aforesaid,  then  I  give,  devise,  and  bequeath, 
the  said  residue  of  my  said  real  estates,  [which  residue  included  and  com- 
prised the  premises  mentioned  in  the  said  declaration,]  and  also  my  said 
leasehold  and  personal  estates,  anto  and  to  the  use  of  the  heirs,  executors^ 
administrators,  and  assigns  of  my  said  wife,  for  ever.^' 

J.  S.  Walker,  after  making  his  said  will,  died  seised  as  aforesaid  on 
the  8th  of  November,  1833,  without  having  altered  or  revoked  his  said 
will. 

Betsy  Walker,  the  testator's  daughter,  attained  the  age  of  sixteen  years 
on  the  19th  of  February,  1844. 

*6661        *^^  plaintiff,  Sarah  Walker,  is  the  Sarah  Walker  mentioned 
^    in  the  will  as  the  wife  4>f  the  testator. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  Sarah 
Walker,  on  the  23d  of  April,  1844,  was  entitled,  under  and  by  virtue  of 
the  said  will  of  J.  S.  Walker,  to  an  estate  in  fee-simple,  subject  to  be 
defeated  only  in  the  event  of  her  having  a  legitimate  child,  of  and  in  the 
premises  mentioned  in  the  said  declaration,  and  called  respectively  the 
Cuckoo-Stone  Dale  estate  and  the  Short  Butts.  If  the  court  are  of  opinion 
in  the  affirmative,  then  the  defendant  agrees  that  a  judgment  by  confes- 
sion, of  10/.  damages,  or  otherwise,  as  the  court  may  think  fit,  shall  be 
entered  for  the  plaintiff  immediately  after  the  decision  of  the  case :  but, 
if  the  court  are  of  a  contrary  opinion,  then  the  plaintiff  agrees  that  a  judg- 
ment of  nolle  prosequi^  or  otherwise,  as  the  court  may  think  fit,  shall  be 
entered  agamst  her  immediately  after  the  decision  of  the  case :  and,  in 
eitiier  event,  judgment  is  to  be  entered  up  accordingly. 

The  case  was  argued  in  Alichaelmas  term  last. 

Kinglakej  Seijt,  (with  whom  was  FUzgeraldj)  for  the  plaintiff.  The 
general  rule,  undoubtedly,  is,  that  the  words  «  dying  without  leaving 
lawful  issue,"  unless  qualified  by  other  expressions  in  the  will,  are  to  be 
taken  to  import  an  indefinite  failure  of  issue :  Jarman  on  Wills,  pp.  418, 
etseq.;  Doe  dm.  Todd  v.  i>iief6iify,  8  M.  &  W.  614.   Here,  however,  the 
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•ariier  parti>f  die  Will,  mA  tike  uae  of  the  words  of  reference  <<  as  afpioe^ 
s&idy"  deaily  show  the  teatator's  iotentioa  io  bring  this  case  within  th^ 
«xc^tioas  to  that  rale,  the  word  <<  issue"  being  evidently  ii9ed  to  denote 
M  children."  The  leading  authonty  upon  this  subject  is  Doe  dem.  Cgn^ 
trbach  r,  Perryn,  3  T.  R.  484.  Thece,  *aB  eaifife  was  deviaed  r«ggg 
to  B.,  the  wife  of  A.,  jSor  Itfei,  it^maindjer  to  trustees  to  preserve, 
&c.,  remainder  to  the  children  of  A.  and  B«,  and  their  hekSffor  eifer^  tp 
be  divided  among  them  equally,  und,  if  but  one  child,  to  such  only  child, 
and  his  or  her  heirs,  for  ever;  and, ^or  drfauU  ofpuhisme^  remainder 
over ;  and  it  was  held  th«t  the  words  «<  for  de&ult  of  such  issucj^^  la^eant 
<<  for  defeult  of  suck  cUUrevk"  That  case  is  precisely  in  poiht ;  ii^ierl- 
ing  the  words  ^*  as  qfarestfitP^  tor  «8uch,"  they  are  undistinguishable. 
Duller,  J.,  there  says :  <<  In  the  case  of  loss  v.  L^ge^  3  T.  R.  488,  n.,  tbe 
words  after  the  first  limitation,  were  <in  de&ult,  thereof,'  which  distin- 
guish it  from  the  present,  where  the  words  are,  <  (or  de&uU  of  snuA  issuer* 
which  mean  the  same  as  <  for  idefeult  of  |ttc&  ckUdretu^  Then,  it  wi^s 
contended  that  the  word  <  such^  might  be  rejected.  Where,  indeed, 
a  word  is  absurd  and  nonsensical,  and  cannot  be  read  in  the  sense  in 
which  it  is  written,  we  ou^t  to  read  it  in  such  a  manner  as  to  mike  it 
intelligible :  but  the  court  cannot  reject  any  word  which  has  sense  in  the 
place  where  it  stands.  That  que^on  was  fully  discussed  in  Dean  d* 
Briddan  v.  Page  and  Jh^sOm^  3  T.  R.  87,  n.,  where  the  devise  v^as  to  the 
son  of  T.  Nash  for  life,  remainder  to  his  first  and  other  sons  in  tail*male, 
and,  for  default  of  such  issue,  to  the  daughters  of  T.  Nash,  (without 
words  of  limitation,)  a^d,  for  ddault  of  siHih  issue,  remainder  over :  d&eie 
it  was  contended  that  the  word  lucft  ought  to  be  rejected,  and  then  the 
daughters  would  take  an  estate-tail :  but  the  answer  given  by  the  conirt 
was,  that  they  could  not  say  that  fucA  had  no  meaning,  for,  daqg-Atav 
were  before  named,  to  vi^om  tiicft  was  referable ;  and  it  was  held  that  the 
daughters  only  took  an  estate  for  life.  So,  here,  the  words  <  wdi  issue,' 
aie  sensible  if  they  mean  cUUnen  ;  and,  therefore,  the  court  cannot  reject 
either  of  them."  *The  same  doctrine  is  laid  down  in  TAe  King  r*g57 
V.  Ths  Marquess  of  Stqford^  7  East,  621.  In  Crump  d.  WooUey  V 
V.  Jfonooody  7  Taunt.  362,  the  testator  devised  gavelkind  land  to  his 
tiitee  nephews,  sons  c^  his  brother  John,  during  their  lives,  in  common, 
«nd,  after  their  respeetive  decease,  the  part  and  share  of  him  or  them  so 
.dybg,  unto  the  heirs  lawfully  issuing  of  his  and  their  body  and  bodies 
respectively,  and,  if  but  one,  to  such  only  one,  and  to  his,  her,  or  their 
heirs ;  and,  if  any  of  his  nephews  should  die  without  such  issue,  or, 
leafing  any  each,  they  aU  should  die  without  attaining  twenty*one,  then 
(he  diare  of  him  and  them  so  dying,  unto  the  survivor  and  survivors  of  his 
said  nephews,  and  the  heirs  of  the  body  of  such  surviving  and  other  ne- 
pbeiw,  equally  in  common ;  and,  for  want  ox  in  default  of  such  issue  of  his 
JPiephews,  unto  his  own  right  heirs :  and  it  was  hdd  that  this  was  not  an 
meewtory  devise,  but  a  contingency  with  a  double  aspect.  There  is  no 
VOL.  I.  52  2  M 
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inconsutency  in  coitftniiiig  tbis  as  two  contingeiit  temaindersi  or,  as  it 
18  called,  a  contingent  remainder  with  a  double  aspect.  For  inistance, 
here,  if  the  widow  should  leave  children,  they  would  take  the  remainder 
in  fee ;  if  none,  the  tenant  for  life  would  take  the  remainder  in  fee.  In 
Feame's  Contingent  Remainders,  9th  edit.  p.  373,  the  rule  is  thus  laid 
down:  « Although  a  fee  cannot,  in  conveyances  at  common  law,  be 
mounted  on  a  fee ;  yet  two  or  more  several  contingent  fees  may  be 
limited,  merely  as  substitutes  or  alternatives  one  for  the  other,  and  not 
to  interfere,  but  so  that  one  only  take  effect,  and  every  subsequent  limi- 
tation be  a  disposition  substituted  in  the  room  of  the  former,  if  the  former 
should  fail  of  effect.  Thus,  in  Luddbigian  v.  ISme^  1  Ld.  Raym.  906, 
it  vras  held  that  the  first  remainder  was  a  contingent  remainder  in  fee  to 
the  use  of  A.,  and  the  remainder  to  B.  was  also  a  contingent  fee,  not 
*6681  ^^^^^^  ^^9  ^^  ^  ^^7  ^degree  derogatory  from  the  effect  of,  the 
^  former,  but  by  way  of  substitution  for  it.  And  this  sort  of  alter* 
native  limitation  was  termed  a  contingency  with  a  double  aspect.  For, 
•  if  A.  had  issue  male,  the  remainder  was  to  vest  in  that  issue  in  fee ;  but, 
if  A.  had  no  issue  male,  then  it  was  to  vest  in  B.  in  fee ;  and  these  were 
limitations  of  urtiich  die  one  was  not  expectant  upon,  and  to  take  effect 
after  the  other ;  but  were  contemporary,  to  commence  from  the  same 
period,  not  indeed  together,  but  the  one  to  take  effect  in  lieu  of  the 
other,  if  that  failed.  That  is  precisely  the  character  of  the  estate  here. 
In  Doe  d.  Herbert  v.  &lby,  2  B.  &  C.  926,  4  D.  &  R.  608,  the  testator 
devised  to  his  «  son  G.  for  life,  and,  frotn  and  after  his  decease,  unto  all 
«nd  every  the  child  and  children  of  G.  lawfully  to  be  begotten,  and  their 
heirs  for  ever,  to  hold  as  tenants  in  common,  and  not  as  joint-tenants ; 
but,  if  my  son  G.  should  die  without  issue,  ory  leaving  issue,  and  sudi 
child  or  children  should  die  before  attaining  the  age  of  twenty-one 
years,  or  without  lawful  issue,  then  I  give  and  devise  the  same  estates 
unto  my  son  T.,  my  daughter  A.  S.,  and  my  brothei^in-law  W.  D.,  and 
to  their  heirs  for  ever,  as  tenants  in  common,  and  not  as  joint-tenants." 
After  the  testator's  death,  G.  suffered  a  recovery,  and  died  unmarried  and 
without  issue.  It  was  held,  that,  in  that  event,  the  devise  over  must 
take  effect  as  a  contingent  remainder,  and  was  therefore  defeated  by  the 
destruction  of  the  particular  estate  by  the  recovery.  In  Doe  d.  Todd  v. 
Dueshwryj  8  M.  &  W.  614,  <<  issue"  was  construed  to  mean  issue  geM* 
ralh/^  widiout  reference  to  any  parties  previously  named  in  the  will. 
That  case,  therefore,  has  no  application  here. 

Channelly  Serjt.,  (with  whom  was  WUksy)  for  the  defendant.  The 
*6691  ^^^^  ^^^  ^  ^^  ^^^^  ^  ^^  executory  *  devise,  to  take  efiect  on 
-'  an  indefinite  failure  of  issue,  and  therefore  bad,  as  being  too  re- 
mote. This  is  not  to  be  distinguished  from  the  case  of  Doe  d.  Tbdd  v. 
Duesburyj  unless  the  words  of  reference  <<  as  aforesaid"  have  the  opera- 
tion  that  is  contended  for  on  the  part  of  the  plaintiff.  There,  the  testator 
devised  to  T.  D.  and  his  assigns  during  his  natural  life,  and,  from  and 
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after  his  decease,  unto  all.  and  every  bis  child  and  children ;  if  only  one 
child,  then  to  such  child,  his  or  her  heirs,  executors,  administrators,  or 
assigns ;  but,  if  more  such  children,  then  equally  to  be  divided  amongst 
them  share  and  share  alike,  and  to  the  heirs,  executors,  administrators, 
and  assigns  of  such  diildren  respectively,  as  tenants  in  common,  and  not 
as  joint-tenants;  but,  in  case  the  said  T.  D.  should  happen  to  die  without 
leaving  lawful  issue,  then  to  R.  T.,  E.  D.,  and  M.  D.,  and  to  their  heirs, 
executors,  administrators,  and  assigns,  as  tenants  in  common,  and  not 
as  joint-tenants,  charged  with  the  payment  of  1000/.  in  that  case  given 
and  bequeathed  to  £.  H.,  to  be  paid  to  her  at  the  end  of  twelve  months 
after  the  said  R.  T.,  R.  D.,  and  M.  D.,  their  heirs,  &c.,  should  come 
into  the  possession  of  the  same  premises.  At  the  time  of  the  testator^s 
death,  T.  D.  and  several  of  his  children  were  living:  and  it  was  held, 
that  the  limitation  over  to  R.  T.,  £.  D«,  and  M.  D.,  did  not  operate  by 
way  of  executory  devise,  or  vest  in  them  a  remainder  in  fee.  The  ela- 
borate judgment  delivered  by  Rolfe,  B.,  in  that  case,  tends  very  much 
to  narrow  the  preceding  decisions  and  loose  dicta  upon  this  subject. 
'Where  the  words  used  are  <<  such  issue,"  and  the  issue  immediately  pre- 
ceding are  evidently  intended,  it  maybe  conceded  that  the  word  <<  such'' 
has  the  effect  of  cutting  down  or  restraining  the  general  meaning  the 
expression  primA/ade  bears.  Looking,  however,  at  the  preceding  pas- 
sages of  this  will,  it  is  quite  manifest  *that  <<  issue"  was  not  r«g^ 
meant  to  be  confined  to  ckiUren  living  at  the  death.  '* 

JSmglahe^  Serjt,  was  heard  in  reply. 

Cur.  ado.  putt.- 

Tnn>AL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  before  us  in  this  case  arises  upon  the  will  of  J.  S.  Walker, 
whereby  he  devised  all  his  reat  estate  to  trustees  and  their  heirs,  to  the 
use  of  them  and  their  heirs,  upon  trust,  as  to  the  premises  mentioned  in 
the  special  case,  (after  a  particular  devise,  upon  which  no  question  arises,) 
to  permit  and  suffer  his  wife  Sarah  (the  plaintiff)  to  receive  the  rents  and 
profits  for  her  own  use,  for  the  term  of  her  natural  life ;  and,  after  her  de^ 
cease,  in  trust  for  all  and  every  or, such  one  or  more  of  her  child  or  chil- 
dren, for  such  estates  and  interests,  as  she  should  by  deed  or  will  appoint ; 
and  in  default  of  appointment,  in  trust  for  the  children  of  his  wife,  if  more 
than  one,  equally,  and  to  their  several  and  respective  heirs :  but  in  case 
his  said  wife  should  die  without  leaving  issue  as  aforesaidj  then  he  de? 
vised  his  said  real  estate  unto  and  to  the  use  of  the  heirs  of  his  said  wife 
for  ever. 

As  the  trustees  took  the  legal  estate  under  this  devise,  we  have  beei) 
placed  in  some  difficulty,  by  reason  of  the  established  rule  of  the  courts 
of  Westminster  Hall,  as  to  giving  our  opinion  on  a  question  which  relates 
to  a  purely  equitable  estate :  and  it  is  only  in  consequence  of  the  urgency 
of  the  counsel  on  both  sides,  and  their  consent  that  the  case  should  be 
considered  as  if  actually  amended  by  stating  a  devise  of  the  legal  estates 
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to  the  devisees,  6(  the  same  quantity  as  those  givesilatbefli  iir  tfie  eqdtjr^ 
that  we  proceed  to  give  our  judgment  herein. 

*66l  1  *'^^  question  stated  in  this  speeial  case  for  oar  conridecation  isi 
''  whether  Sarah  Walker  (the  plaintiff)  is  entitled  to  an  es^te  iff  fee* 
simple,  subject  to  be  defeated  only  in  the  erent  of  her  hating  a  child ;  aaifd 
(he  whole  argument  before  uahas  j^oceeded  upon  the<{iiestion  whether  tlM 
erent  upon  which  the  limitation  of  fhe  remainder  in  fee  to  Sarah  Wa&et 
depends,  is  or  is  not  too  remote ;  it  being  conceded  on  both  sides,  tfasit, 
if  tibat  limitation  depends  on  the  indefinite  falhireof  issue  in  Sarah  Walkery 
it  will  be  void,  as  being  too  remote  ;  whereas,  if  it  depends  oh  her  dyuig 
without  leaving  issue  at  the  time  of  her  death,  it  will  be  a  good  limitation. 

The  general  rule  of  construction  Of  wills,  as  established  by  a  long 
course  of  decided  cases,  is,  :that  the  words  «<  dying  without  leaving  i^ 
sue,"  unless  they  are  qualified  and  controlled  by  other  words  in  the  con-^ 
text,  must  be  taken  to  refer  to  an  indefinite  failure  of  issue,  and  that  any 
MeCutory  devise  over,  which  is  made  to  depend  on  fhe  general  failmts  of 
the  issue,  is  void,  on  the  ground  of  its  being  too  remote.  The  pomt  to 
be  considered,  dierefore,  is,  whether  the  testator  has  shown,  upon  the  &ce 
of  the  will,  an  intention  that  those  w(Nrds  i^ould  receive  a  morp  limited 
and  qualified  construction. 

The  testator  gives  by  his  will  lUi  estate  for  Kfe  to  his  widow,  with  a 
contingent  remainder  in  fee  to  her  children,  in  case  flhe  has  any ;  and  im* 
mediately  afterwards  pmceeds  to  make  the  provision  in  question,  <<  in  casd 
she  should  die  without  leaving  lawful  issue  as  aforesaid*"  We  diink 
those  words  of  reference  <<  as  aforesaid"  do  manifestly  show  the  intention 
of  the  testator  that  the  general  word  «<  issue"  should  be  construed  to  mean 
M  diildren  ;"  for,  the  words  <<  as  aforesaid"  must  necessarily  refer  to  some 
description  of  issue  which  had  been  already  mentioned  in  the  will ;  and, 
*6621  ^^  ^^  ^^^  ^mention  in  the  will  of  any  issue  of  the  wife  has  been 
the  mention  of  the  children  of  the  wife^  we  think  the  necessary 
inference  is,  that  the  testator  by  the  word  <<  issue"  meant  «<  children," 
and  that  the  limitation  over  depends  on  the  wife  dying  without  leaving 
children;  and,  consequently, there  can  be  no  objection  to  it  on  the  ground 
of  remoteness. 

It  may  not,  perhaps,  be  altogether  correct  to  state  the  question  in  the 
precise  form  in  which  it  has  been  stated  in  this  case,  namely,  whether  the 
wife  took  an  estate  in  fee-simple,  subject  to  be  defeated  wdy  in  the  event 
of  her  having  a  child ;  for,  before  the  wife  has  any  child,  the  remainder 
to  the  children,  and  the  remainder  over  to  the  wife  in  fee,  would  seem  to 
be  contingent  remainders ;  and,  consequently,  the  estate  of  the  wife  would 
not  only  be  liable  to  be  defeated  by  the  vesting  of  that  remainder,  bat 
also  by  any  act  of  the  tenant  of  the  particular  estate  which  would  defeat 
a' contingent  remainder  ;(a)  and,  after  a  child  is  born,  the  devise  over  to 

(a)  No  act  of  the  tenant  of  the  puticsltr  ealato  oovld  now  tfiad  the  oontingeDt 
See  8  A  a  Viet  c  106,  a.  S. 
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tile  wife  in  fee  would  then  be  an  executory  devise,  according  to  the  doc- 
trine laid  down  in  the  case  of  Doe  d.  Herbert  v.  &%,  2  B.  &  C.  926, 
4D.  &  R.  608)  which,  m  its  facts,  rery  much  resembles  the  present.  This 
consideration,  however,  does  not  efiect  the  determination  of  this  case. 

.Upon  the  grounds  we  have  stated^  we  give  judgment  for  the  plaintifffor 
101.,  according  to  what  we  were  ^ven  to  understand,  in  die  course  ^f 
the  argument,  was  intended  to  be  the  i^eement  between  the  parties. 

Judgment  for  the  J)laintiff.(tf) 

fa)  Th0  8  &  0  Vint  c  106,  &  6^  ptoteeto  Irgo/  ooDCingrat  lenuiidera  agsiiuit  tiw  aeto  and 
deniuts  of  preceding  taken.  EquUabU  contiBgeiit  remaiiiden  wen  mUs  befiD^aBd  oould  at 
no  time  be  defeated  by  a  party  who  took  a  prior  Ugal  freehold  estate,  or  a  prior  equitable  inte- 
nat,  oommeiwarateyiii  point  of  duration,  with  a  freeh<M  estate.  (Feame,  Cont  Rem.  8th  ed. 
asi.)  Here»(8apii,  680,)  ^the  trnateei,''  t.  f .  the  deViaeea  Else  and  Sill,  <«  took  the  legal 
eatate,"  i.  r.  the  legal /ee.  The  catate  of  Sarah  Walker  waa  therefore  mcirely  equitable,  and 
would  mot  be  liable  to  be  defeated,r-a8  aaramed  (lupri,  662)—^  by  any  act  of  the  tenant  of 
tiie  particalar  estate  whidi  would  defeat  a  contingent  remainder." 

Tlie  case  was  to  be  considered  as  amended  by  stating  a  devise  of  Ugai  estates  of  the  same 
quality  as  those  given  in  equity>  supra,  660  0  but  this  was  for  the  purpose  of  enabling  a  court 
•flaw  to  deal  with  the  question,  not  of  substituting  destructible  for  indestructible  remainders. 

With  ragaid  to  the  words  «  as  aforesaid,"  it  may  be  obsenred  that  even  if  the  expresrion  used 
had  been  <«  and  in  case  she  shall  die  without  issue,"  («  not  tuck  issue,")  the  words  «  without  issue*' 
must  have  been  construed  to  mean  «  without  any  child  or  ddklren,''  or,  in  other  words,  «  with- 
out any  object  or  objecta  of  the  preceding  limitation."  (Goodright  v.  Dunham,  1  DougL  264 ; 
Maieolm  ▼.  Tayhr,  S  Russ.  dt  Mylne,  416.)  If  the  words  «  widiout  issue*'  can  receive  no  other 
eonstruetion,  the  words  ''without  leaving  issue"  must,  a  fortiori,  be  restrictive ;  the  hitter  words 
having,  in  devises  of  realty,  been  wrastsd  from  their  natural  import,  (Dantey  ▼.  Gri0Uh$,  4  M. 
db  8.  61 ;)  although  in  bequests  of  peiBonalty,  even  when  Uanded  with  realty,  they  aie  allowed 
to  retain  that  import 

It  is  said  rsupri,  661)  to  have  been  •*  conceded  on  both  sides,  that  if  the  limitation  of  the  re- 
mainder in  lee  to  Sarah  Walker  depended  on  the  indefinite  failure  of  issue  of  Sarah  Walker,  it 
would  be  void  aM  too  remote,**  It  may  be  doubted  whether  that  objection  could  ever  apply  to  a 
limitation  by  devise  of  real  estate,  on  a  dying,  without  issue,  of  the  previous  taker  of  an  estate 
of  freehold.  If  the  fidlure  of  issue  contemplated  be  an  ind^Snite  fiulure  of  issue,  will  not  the 
previous  taker,  if  there  be  no  mesne  limitatioD,  be  tenant  m  tail  in  posaesaon,  and  if  there  be  a 
meane  limitation,  tenant  in  tail  in  remainder  ?  In  all  cases  6f  this  description  the  contest  ap- 
pears to  have  be^nr— whether  the  words  contemplating  a  fiulure  of  issue  should  create  an 
astate-tail  by  implication,  or  should  be  simpty  referred  to  the  previous  tioutations;  that  is  to  say, 
whether  the  limitation  introduced  by  these  words  was  mors  remote  or  was  less  remote-  .in  what 
manner  the  limitation  took  efiect,  not  whether  it  was  too  remote,  and  therefore  incapable  of 
takinge&ct. 

The  judgment  statea  the  question  for  consideration  to  be  « whether  Sarah  Walker  waa 
entitled  to  an  estate  in  fee-simple,  subject  to  be  defeated  only  in  the  event  of  her  leaving  a 
child,"  and  thai  <•  the  whole  argument  has  proceeded  upon  the  question  whether  the  event 
upon  which  the  limitation  of  the  remainder  in  fee  to  Samh  Walker  depends,  is  or  is  not  too 
remote  1"  But  on  looking  at  the  special  caae,  it  is  difficult  to  see  that  any  such  questi<Mi  oould 
aris^,  or  that  any  such  remainder  had  been  created. 

The  devise  was,  unto,  and  to  the  use  o(  Else  and  Sill,  their  heirs,  dec,  upon  trust  to  pay 
unto  or  permit  Sarah  Walker  to  receive  the  rents  for  life,  and,  after  her  death,  for  her  children 
as  she  should  appoint,  and  in  de&ult  of  appointment,  for  her  chiklren  in  fee :  then  follows^  in 
these  words,  the  limitation  said  to  be  a  rommuler,  «<  but  in  case  my  said  wife  shall  happen  to 
depart  this  life  without  leaving  lawful  issue  as  aforeaaid,  then  I  devise  the  residue  of  my  said 
real  estate  unta  and  to  the  use  of  the  hein  and  assigns  of  my  said  wife  for  ever."  So  that  there 
was  a  legal  executory  devise  to  the  heirs  of  the  wife,  in  defeasance  of  the  legal  fee  primarily  de- 
vised to  the  trustees ;  and  if  the  benefit  of  tliis  executory  devise  attached  in  the  wife,  it  must 
have  so  attached  under  the  rule  in  SheUe^e  case,  (as  to  which  rule  see  2  Mann.dt  RyL  490,(c) 
492(aV(e);  1  N.  db  M.  657  (g);  7  M.db  G.  041 :)  but  how  could  any  question  as  to  theap- 
plicabiuty  of  that  rule  arise,  unless  the  wife  took,  which  clearly  she  did  not,  a  prior  estate  of 
liiieehold  of  the  aame  legal  quality  as  that  of  the  estate  of  inheritance  devised  to  her  heirs;  and 
how,  firom  the  very  origin  and  naton  of  the  nde  could  it  be  applicable  to  an  executory  limita- 
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tinDtotfuMehflinl  Bat,  aviiiiiiiig  it  Co  have  been  appfieeUe^  tfacn  tfaeiriii  took,  not  e  lo- 
meinder  hi  lee,  but  an  execotcxry  fee. 

The  onlj  queetion  reellj  ariiiiig  upon  the  fimitatioiia  cwrtainfwi  m  lUs  wOl  aeemi  to  be  thai 
—whether  the  woid  «hafing^  operated  eoaa  to  lender  the  tntftnitation  mfeToorofthechildien 
liable  to  fiul  in  the  event  of  Serah  Walker'a  not  leaving  a  child  livmg  at  her  deeth,  or  whether, 
on  the  eoDtrary,  thia  word  «having^  oaght  to  be  eonel^iied  in  the  aenee  of  «  having  had,"  eo 
aa  to  give  the  duUmn  abaolntelj  veeted  mterate  m  tbeee  HmitatinwL  (See  PmL  Bit.  S7 1 ,  el 
eeq.;  Feaine,  Cont  Bool  bj  Bote,  8tfa  ed^  63 ;  Doe  inn.  JBmm  v.  fralZey,8  T.  R.  6;  Ponw. 
Smnddlj  4  Rui.  283 ;  Jarman  on  WiUb,  377.)  Bot  thia  point  doee  not  ifipear  to  have  been 
oooMdered. 

The  role  of  oonetrtietion  propoied  bj  Ae  leoent  etatote  of  wiDi  (7  W.  4^  and  I  Vict.  c.  86, 
a.  89)  diapoeei,  aa  regaida  teetamentary  diepoaitiona  nade  anoe  the  Slat  of  December,  1888, 
of  acme  of  tiie  qneationa  to  which  the  worda  "  dying  wilhoat  iane"  and  «  dying  wiAoot  leaving 
ianie^"  have,  firom  time  to  time,  given- nee,  aobatitQling  aattar  fer  otfiv  qneationa  which  may 
not  peihapa  be  feud  to  be  move  emjof  aointion. 
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UPON  WEITS  OF  ERROR  FROM  THAT  COURT 
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EXCHEQUER  CHAMBER, 

nr 
IN  THE  EIGHTH  TEAR  OF  THE  REION  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term  were^ 
TnTDAL,  C.  J.  MaulE)  J. 

CoLTBiAK,  J.  CbESSWELL^  J. 


TOMLINSON,  Clerk,  v.  Sir  F.  BOUGHEY,  Bart.,  and  Another. 

May  23. 

•  Wheie,  in  ptwywHngii before  >  tithe'CommiiMioiwr  under  tfae fofiy«fifth ■ection  of  the  6  A  7  W.4, 
c  71,  federal  imndniwi  an  eet  np  in  respect  of  distinct  &rm8,  and  the  annual  ▼alue  of  the 
payment  to  be  made  in  reapect  <^  each  fiurm  is  lev  than  90L,  hia  deddon  is  final,  notwith- 
atanding  the  whole  ia  in  tfko  hands  of  the  same  proprietor,  and  the  aggregate  yeeriy  Taloe 


The  44th  section  of  the  tithe-commutation  act,  6  &  7  W.  4,  c.  71,  en- 
acts, « that  if  any  modus  or  composition-real,  or  prescriptive  or  customary 
•  payment,  *shall  be  payable  instead  of  the  tithes  of  any  of  the  lands,  ragg^ 
.  or  produce  thereof,  in  the  parish,  the  commissioners  or  assistant 
commissioners  shall,  in  such  case,  estimate  the  amount  of  such  modus, 
composition,  or  payment,  as  the  value  of  the  titheer  payable  in  respect  of 
such  lands  or  produce  respectively^  and  shall  add  the  amount  thereof  to 
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the  value  of  the  other  tithes  of  the  parish  ascertained  as  aforesaid,  and 
shall  also  make  due  allowance  for  all  exemptions  from,  or  non-liability  to, 
tithes  of  any  lands,  or  any  part  of  the  produce  of  such  lands :  provided 
also,  that,  if  it  shall  appear  to  the  said  commissioners  or  assistant-com- 
missioner that  any  question  concerning  jany  xDodiis  or  composition-real, 
prescriptive  or  customary  payment,  or  claim  of  exemption  from  or  non- 
liability to  the  payment  of  tithes,  relating  to  the  lands  in  question,  shaQ 
have  been  decided  by  competent  authority  before  the  making  of  the 
award,  the  commissioners  or  assi^ant-commissioner  sliaU  act  op  the  prin- 
ciple established  by  such  decision,  and  shall  make  their  award  as  if  such 
decision  had  been  made  at  the  beginning  of  the  said  period  of  seven 
years." 

Section  45  enacts,  « that,  if  any  suit  shall  be  pending  touching  the 
right  to  any  tithes,  or  if  there  shall  be  any  question  as  to  the  existence 
of  any  modus  or  composition-real,  or  prescriptive  or  customary  payment, 
or  any  claim  of  exemption  from,  or  non^liability  under  any  circumstances, 
to,  the  payment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of  pro- 
duce, or  touching  the  situation  or  boundary  of  any  lands,  or  if  any  dif- 
ference shall  arise  whereby  the  making  of  any  such  award  by  the  com- 
missioners or  assistant-commissioner  shall  be  hindered,  it  shall  be  lawful 
for  the  commissioners  or  assistant-commissioner  to  appoint  a  time  and 
place  in  or  near  the  parish  for  hearing  and  determining  the  same ;  and 
the  decision  of  the  commissioners  or  assistant-commissioner  shall  be 
final  and  conclusive  on  all  persons,  subject  to  the  provisions  hereinafter 
contained," 

*6661  *And  section  46  provides,  « that  finy  person  claiming  to  be 
interested  in  any  lands,  or  in  the  tithes  diereof,  who  shall  be  dis- 
satisfied wi&  any  such  decision  of  the  commissioners  or  assistant-com- 
missioner, may,  if  the  yearly  value  of  the  paymevd  (o  be  fnade^  oir  mthholdeny 
according  to  such  decisiony  shall  e^pceed  the  sum  ^20/.,  cause  an  action  to 
be  brought  in  any  of  his  majesty's  courts  of  law  at  Westminster,  against 
the  person  in  whose  favour  such  decision  shall  have  been  m^de,  iQrithin 
three  calendar  months  next  after  such  decision  shall  have  been  notified  in 
writing,  in  such  manner  as  the  commissioners  or  assistant-commissioner 
shall  direct,  to  the  parties  interested  therein,  or  to  their  known  agents ; 
in  which  action  the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such 
disputed  right  may  be  tried,  and  shall  proceed  to  a  trial  at  kw  of  «iich 
issue  at  the  sittings  after  the  term  or  at  the  assizes  then  next  or  next  but 
one  after  such  action  shall  hav6  been  commenced,  to  be  hcrfden  for  the 
county  within  which  such  lands,  or  &e  greater  part  thereof,  are  situated ; 
with  liberty,  nevertheless,  for  the  eourt  in  which  the  same  shall  huTe 
been  commenced,  or  any  judge  of  his  majesty's  eourts  of  law  at  West- 
minster,  to  extend  the  time  for  going  to  trial  therein,  or  to  direct  &e  trial 
to  be  had  in  another  county,  if  it  shall  seem  fit  to  such  court  or  judge  80 
to  tlo ;  and  every  defendant  in  any  such  action  shall  enter  an  appearanee 
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thereto,  and  accept  such  issue ;  but  in  case  the  parties  shall  differ  as  to 
the  form  of  such  issue,  or  in  case  the  defendant  shall  fail  to  enter  such 
appearance  or  accept  such  issue,  then  the  same  shall  be  settled  under  the 
direction  of  the  court  in  which  the  action  shall  be  brought,  or  bj  any 
judge  of  his  majesty's  courts  of  law  at  Westminster,  and  the  plaintiff  may 
proceed  thereon  in  like  manner  as  if  tiie  defendant  had  appeared  and 
accepted  such  issue,"  &c. 

The  plaintiff  in  this  case  was  the  rector  of  the  parish  of  Stoke-upon- 
Trent,  in  the  county  of  Stafford.  The  *defendants  were  owners  r^ggg 
of  lands  within  the  parish.  Proceedings  being  taken  before  an 
assistant  tithe-commissioner  under  the  statute  6  &  7  W.  4,  c.  71,  and  the 
defendants  having  set  up  fourteen  several  moduses,  one,  a  parochial 
modus,  and  the  rest,  &rm  moduses,  nine  of  them  (including  the  claim 
of  a  parochial  modus)  were  determined  in  favour  of  the  Jand-owners,  and 
the  other  five  in  favour  of  the  rector.  The  yearly  value  of  the  lands  re- 
spectively covered  by  these  alleged  moduses  was  more  than  20/.,  but 
the  yearly  value  of  the  tithes  in  each  case  was  less  than  20/.,  except  in 
one  case,  where  it  was  stated  to  be  «  about  20/." 

The  rector,  being  dissatisfied  with  the  decision  of  the  commissioner, 
commenced  the  present  action,  in  order  to  try  his  right  pursuant  to  the 
provisions  of  section  46  of  the  act,  tendering  an  issue  as  to  the  existence 
of  each  modus  upon  which  the  assistant-commissioner  had  decided  against 
him.     The  defendants  having  refused  to  accept  such  issue, 

Channellj  Serjt.,  on  behalf  of  the  rector,  in  Easter  term  last,  obtained 
a  rule  calling  upon  the  defendants  to  show  cause  why  they  ehould  not 
accept  the  issue,  or  why  the  same  ishould  not  be  settled  under  the  direction 
of  the  court,  insisting  that  the  case  was  within  the  act,  if  the  aggregate 
yeaily  value  of  all  the  tithes  covered  by  the  several  moduses  exceeded  201. 

Talfcmrd  and  Shee^  Seijts.,  now  showed  cause.  By  the  46th  section  of 
the  act  the  decision  of  the  commissioners  or  assistant-commissioner  is. 
declared  to  be  final  and  conclusive  on  all  persons,  subject  to  the  provi- 
sions contained,  in  section  46.  Now,  the  46th  section  provides  <<  that 
any  person  claiming  to  be  interested  in  any  lands,  or  in  the  tithes  thereof,, 
who  shall  be  dissatisfied  with  any  such  decision  of  the  commissioner  or 
^assistant-commissioner,  may,  if  the  yearly  value  of  the  payment  vmaQj 
to  be  made  or  withholden  according  to  such  decision  shall  ex- 
ceed the  sum  of  20/.,  cause  an  action  to  be  brought  in  any  of  his  majesty's: 
courts  of  law  at  Westminster  against  the  person  in  whose  favour  such 
decision  shall  have  been  made,  within  three  calendar  months  next  after- 
such  decision  shall  have  been  notified  in  writing,  in  such  manner  as  the 
commissioners  or  assistant-commissioner  shall  direct,  to  the  parties  in- 
terested therein,  or  to  their  known  agents ;  in  which  action  the  plaintiff 
shall  deliver  a  feigned  issue,  whereby  such  disputed  rigbt  may  be  tried," 
fcc.  The  clause  then  proceeds  to  regulate  the  time  and  mode  of  trial. 
of  SQch  issue.    The  question  is,  whether,  there  being  several  distinct 
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modiues  set  up  in  respect  of  seyeral  fanns,  the  circumstance  of  the  same 
parties  being  interested  in  all,  entitles  the  rector  to  an  issue  under  this 
clause,  because  the  aggregate  yearly  yalue  of  the  several  payments  to  be 
made  or  withheld  exceeds  20/.,  each  separate  claim  to  a  modus  involving 
a  yearly  value  of  less  than  that  sum.  The  intention  of  the  legislature 
evidently  was,  to  make  the  decision  of  the  commissioner  final  in  all  cases 
save  where  the  yearly  value  of  the  payment  to  be  made  or  withholden 
according  to  such  decision  should  exceed  20/. — ^to  prevent  the  whole  value 
of  the  matter  in  dispute  being  absorbed  by  an  extensive  course  of  litigation. 
Had  the  several  farms  in  this  case  belonged  to  different  proprietors,  it  is 
quite  clear  the  rector  would  not  have  been  entitled  to  an  issue.  Nor 
can  he  be  so  entitled  by  reason  of  the  accidental  circumstance  of  the 
same  parties  being  proprietors  of  the  whole.  Besides,  assuming  that  the 
rector  had  a  rig^t  to  an  issue  by  reason  of  the  aggregate  yearly  value  of 
the  tithes  submitted  for  the  decision  of  the  commissioners  exceeding  20/., 
he  has  clearly  no  right  to  adopt  so  much  of  the  decision  as  is  in  his  own 
*6681  ^^^^^'»  ^^^  *  dispute  the  rest.  In  the  case  ot Flanders  v.  Bunburyy{a) 
which  was  one  of  a  series  of  actions  brought  by  the  owners  of 
lands  against  the  rector  and  vicar  respectively  of  Mildenhall,  in  Suffolk, 
by  way  of  appeal  against  the  award  of  an  assistant-commissioner  under 
the  act  now  in  question — the  yearly  value  of  the  tithe  in  question  in  that 
action  being  only  2/.,  but  the  aggregate  yearly  value  of  the  tithes  covered 
by  the  award,  and  the  decision  as  to  which  was  excepted  to  by  the  other 
parties,  exceedmg  20/. — the  court  of  Queen's  Bench  made  absolute  a 
rule  to  stay  the  proceedings. 

Channellf  Serjt.,  in  support  of  his  rule.  In  Mackintosh  v.  JVew  Col- 
l^ey{b)  the  court  said  that  the  object  of  the  provision  now  under  discus- 
sion was,  to  ^ve  to  parties  dissatisfied  with  the  decision  of  the  commis- 
sioner an  opportunity  to  try  their  rights  before  a  jury.  To  entitle  them 
so  to  do,  the  statute  requires  that  their  interests  shall  be  interfered  with 
to  a  given  amount.  Here,  the  rector  appears  before  the  commissioner, 
standing  upon  his  common-law  right:  his  claim  is  met  by  the  land- 
owners, who  set  up  several  moduses :  the  commissioner  thereupon  decides 
that  the  rector's  claim  is  not  well  founded  in  respect  of  certain  farms. 
^Cresswell,  J.  Do  you  contend  that  the  rector  would  be  entitled  to  an 
issue,  if  the  lands  in  respect  of  which  the  moduses  are  established  by  the 
award  were  in  the  hands  of  different  persons  ?]  It  is  necessary  to  carry 
the  argument  to  that  extent,  in  order  to  sustain  this  rule.  [Maule,  J. 
The  question  turns  upon  the  meaning  of  the  words  «  such  decision''  in 
section  46.]  The  subject-matter  of  the  decision  here,  exceeds  20/. 
[Maule,  J.  The  45th  section  empowers  the  commissioner  to  decide 
*fif)91  ^P^'^  *^^  ^^7  question  (amongst  others)  as  to  the  existence  of  any 
^  modus  or  composition-real. '^  The  decision,  therefore,  is  to  be 
upon  a  question  as  to  some  modus.    Suppose  two  several  moduses  are 

<a)  Eaiier  term,  1848,  not  veported.       (6)  In  tho  Cowl  of  QoMn'i  Bendi,  not  npoitad. 
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set  up,  does  it  make  any  difierence,  as  to  the  right  to  appeal,  whether  the 
rector  chooses  to  dispute  both,  or  only  one  ?]  The  case  might  possibly 
have  been  different,  had  the  several  lands  as  to  which  the  several  moduses 
are  set  up  belonged  to  different  owners :  there  might  then  have  been  a 
want  of  mutuality,  seeing  that  each  would  not  be  affected  in  interest  to 
the  extent  of  20/.  If  the  land-owners  might  have  made  themselves 
plaintiffs  as  to  the  four  moduses  that  were  decided  against  them,  the 
issue  may  be  modified  so  as  to  introduce  them ;  but  the  rector  was  not 
to  assume  that  they  were  dissatisfied  with  the  decision  as  to  those 
moduses. 

TiNDAL,  C.  J.  It  appears  to  me  that  this  case  falls  within  the  restric- 
tion imposed  by  the  legislature  in  the  forty-sixth  section  of  the  act  for  the 
commutation  of  tithes.  The  words  of  that  section  are:  << Provided 
always  that  any  person  claiming  to  be  interested  in  any  lands,  or  in  the 
tithes  thereof,  who  shall  be  dissatisfied  with  any  such  decision  of  the 
commissioners  or  assistant-commissioner,  may,  if  the  yearly  value  of  the 
payment  to  be  made,  or  withholden,  according  to  such  decision,  shall 
exceed  the  sum  of  20/.,  cause  an  action  to  be  brought  in  any  of  his 
majesty's  courts  of  law  at  Westminster  against  the  person  in  whose 
favour  such  decision  shall  have  been  made,  within  three  calendar  months 
next  after  such  decision  shall  have  been  notified  in  writing,  in  such' 
manner  as  the  commissioners  or  assistant*commissioner  shall  direct,  to 
the  parties  interested  therein,  or  to  their  known  agents,  in  which  action 
the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such  ^disputed  [•qjq 
rig^t  may  be  tried,"  &c.  The  party  dissatisfied  with  the  decision 
of  the  commissioner,  therefore,  is  restrained  from  appealing  against  it, 
unless  the  yearly  value  of  the  payment  in  dispute  exceed  20/.  And  the  ques- 
tion before  us  is,  whether,  where  several  farms,  each  of  which  is  covered 
by  a  separate  modus,  and  the  value  of  the  payment  to  be  made  in  respect 
of  each  of  which  is  less  than  20/.,  belong  to  the  same  owner,  the  rector  is 
at  liberty  to  combine  them  so  as  to  make  the  aggregate  amount  exceed 
the  value  required  to  entitle  him  to  an  issue.  It  seems  to  me  that  each 
modus  is  the  subject  of  a  separate  decision  by  the  commissioner,  and  of 
a^distinct  issue,  provided  it  be  of  the  requisite  value.  It  has  been  con- 
tended on  behalf  of  the  rector,  that,  even  if  the  several  farms  are  in  the 
bands  of  different  owners,  he  still  has  the  right  to  an  issue  under  the  act, 
if  the  aggregate  yearly  value  of  the  whole  exceeds  20/.  That  argument, 
however,  is  open  to  this  answer,  that  the  rector  and  the  l^nd-owner 
would  not  be  upon  an  equal  footing,  as  the  legislature  intended  they  should 
be ;  for,  each  land-owner  would  be  precluded  from  tendering  an  issue, 
by  reason  of  the  inferior  value  of  the  payment  in  dispute.  Taking  the 
forty-fourth,  forty-fifth,  and  forty-sixth  sections  together,  it  is  clear  that  a 
modus  is  put  as  a  distinct  subject-matter  of  decision  by  the  commis- 
sioner; and  that,  if  either  party  is  dissatisfied  with  his  decision,  in  one 
case  only  is  an  issue  to  go,  namely,  if  the  yeariy  value  of  the  payment  to 
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be  made  or  whhholden  according  to  such  decision  shall  exceed  the  sum  of 
5^/.  Here,  the  value  in  each  case  fell  diort  of  20/. ;  and  it  seems  to  me 
that  the  circumstance  of  the  several  farms  bebg  in  the  hands  of  the  same 
proprietors  is  a  mere  accident  which  cannot,  in  any  degree,  vary  the 
rights  of  the  rector.  I,  therefore,  think  the  rule  should  be  discharged. 
*6711  *CoLTB£AN,  J.  l%ough  put  together  by  the  commissioner,  the 
decision  as  to  each  modus  is  a  separate  decision.  The  case^ 
therefore,  is  clearly  within  the  prdiibition  of  the  act. 

Maule,  J.  The  rector  is  only  entitled  to  an  issue  where  the  yearly 
value  of  the  tithes  withholden,  or  of  the  modus,  exceeds  20/.  Unless 
that  be  the  case,  the  decision  of  the  commissioner  is  made  final  by  sect. 
45.  In  this  case  several  moduses  were  set  up  before  the  commissioner 
in  respect  of  difierent  farms,  quite  unconnected  the  one  with  the  others. 
I  think  that  constituted  a  number  of  questions  with  respect  to  those 
several  moduses.  The  commissioner  might  have  decided  one  of  the 
moduses  to  be  good,  and  all  the  rest  bad ;  and  in  each  case  his  decision 
would  have  been  a  decision  upon  a  question  as  to  the  existence  of  a 
modus.  Whether  there  are  a  number  of  decisions  or  not,  depends  upon 
whether  or  not  there  are  a  number  of  questions.  The  statute  seems  to 
me  to  be  veiy  clear  in  its  terms ;  and  the  policy  of  it  is  evident — that  the 
contending  parties  shall  not  be  permitted  to  incur  the  expense  of  an 
action  in  the  ordinary  course,  where  the  subject-matter  of  the  decision  is 
of  a  less  yearly  value  than  20/.  My  brother  CkanneU  has  contended  that 
the  rector  might  claim  an  issue  against  jeach  and  all  of  die  land-owners, 
supposing  each  farm  to  belong  to  a  difierent  proprietor,  provided  the 
aggregate  yearly  value  exceeded  20/.  If  that  were  so,  the  rector  mi^ 
put  an  individual  to  the  expense  of  trying  an  issue  touching  a  single 
field,  the  yearly  value  of  the  tithe  of  which  might  be  only  1^.  That 
dearly  cannot  be  the  true  construction  of  the  act.  For  these  reasons,  I 
am  of  opinion  that  the  present  case  is  within  the  prohibition. 
•/)721  ^Cresswell,  J.  I  am  also  of  opinion  that  there  are  as  many 
-'  disputes  and  questions  as  there  are  moduses.  The  forty-sixth 
section  applies  to  each  separate  decision  upon  each  dispute  contem- 
plated by  the  preceding  clause.  Bule  discharged,  without  costs. 


COOPER  f^.  WILLOMATT.    May  23. 

A  bailee  of  goods  for  hire^  b;  leUiag  them,  detennineB  the  bailment,  and  the  bailor  maj  main- 
tain trover  againit  the  purchaser,  though  the  purchase  tvas  bona  fide* 

A.  conveyed  goods  by  bill  of  sale  to  B.  B.  allowed  A.  to  use  the  goods  at  a  weekly  rent,  A. 
undertaking  to  deliver  them  up  on  demand.  A.  afterwards  sold  and  delivered  the  goods  to 
C,  a  bon&fidi  purchaser: — HM,  that  B.  might  maintain  trover  against  C. 

Trover,  for  household  furniture.    Pleas,  not  guiltjr,  and  not  po»* 
•essed. 
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The  cause  was  tried  before  E&le,  J.,  at  the  nttings  at  Westminster 
after  last  Hilary  term,  when  the  following  facts  appeared  in  eyidence: — 

On  the  34th  of  April,  1844,  the  goods  in  question  were  conveyed  to 
the  plaintiff  under  a  bill  of  sale  by  one  Parry  Savage,  in  consideration  of 
100/.  advanced  to  him  by  the  plaintiff:  and  on  the  same  day  the  follow* 
ing  agreement  was  entered  into  between  the  parties : — 

« Whereas  ike  said  Parry  Savage  having,  by  bill  of  sale  bearing  date 
the  24th  of  April,  1844,  bargained,  sold,  and  absolutely  assigned  unto 
the  said  Edward  CSooper  all  his  household  furniture,  goods,  chattels, 
utensils,  things,  and  effects  mentioned  and  set  out  in  an  inventory  or 
schedule  to  the  said  bill  of  sale ;  and  whereas  the  said  Edward  Cooper 
has,  by  virtue  of  the  powers  contained  in  the  said  biH  of  sale,  possessed 
himselif  of  the  said  household  furniture,  goods,  chattels,  utensils,  things, 
and  ^ects ;  and  whereas  the  said  Parry  Savage  proposed  to  the  said 
Edward  Cooper  to  rent  or  hire  of  him  ibe  said  Edward  Cooper  the  said 
household  *goods,  furniture,  chattels,  utensils,  things,  and  effects,  r«573 
and  the  said  Edward  Cooper  having  consented  and  agreed  to  let 
the  same  to  hire,  at  and  aifler  the  rent  op  sum  of  6s.  by  the  week,  to  be 
paid  to  him  the  said  Edward  Cooper  for  the  rent  or  hire  thereof:  It  is 
hereby  agreed  between  the  said  parties,  that  the  said  Parry  Savage  shall 
have  the  use  of  the  said  household  furniture,  goods,  chattels,  utensils, 
things,  and  effects,  he  the  said  Parry  Savage  paying  unto  the  said  Ed- 
ward Cooper  the  rent  or  sum  of  6s.  by  the  ^eek  for  the  rent  or  hire  of 
the  same ;  the  first  weekly  payment  to  become  due  and  be  made  by  the 
said  Parry  Savage,  on  the  27th  day  of  April  instant :  and  the  said  Parry 
Savage  hereby  agrees  to  pay  the  said  rent  or  sum  of  6s.  by  the  week, 
during  so  long  a  time  as  he  diall  be  allowed  by  the  said  Edward  Cooper 
to  have  the  use  of  the  said  household  furniture,  goods,  chattels,  utensils, 
things^  and  effects:  and  the  said  Parry  Savage  hereby  agrees  that  he  wiU 
not  alter,  or  dispose  of,  the  same,  or  any  part  thereof,  without  the  license 
or  consent  of  the  said  Edward  Cooper,  his  executors,  administrators,  or 
assigns,  for  such  purpose  had  and  obtained,  in  writing ;  and  that  he  will 
pay  for,  or  replace,  such  articles  or  things  as  may  be  brc^en  or  damaged; 
and  that  he  will  deliver  up  the  said  household  furniture,  goods,  chattels, 
utensils,  things,  and  effects,  in  as  good  state  and  condition  as  they  now 
are,  on  demand  being  made  for  the  same  by  the  said  Edward  Cooper, 
his  executors,  administrators,  or  assigns ;  and  his  or  their  agent  or  agents 
shall  be  at  liberty  at  any  time,  wiAout  first  bringmg  any  action  for  reco* 
very  of  the  said  goods  and  chattels,  to  enter  the  house  and  premises  of 
the  said  Parry  Savage,  or  such  other  place  at  which  the  said  goods  may 
be  deposited,  for  the  purpose  of  removing  the  said  housdiold  furniture, 
goods,  chattels,  utensils,  things,  and  effects,  without  being  subject  to  any 
aetion  of  trespass,  or  any  other  action." 

*0n  the  same  day,  the  plaintiff  addressed  the  following  letter  r^Qj^ 
of  authority  to  the  wife  of  Parry  Savage : — 

2N 


674  Cooper  v.  Willomatt.  T.  T.  1845.  i 

«  To  Mrs.  Betsy  Savage.  «« 2ith  Jipril^  1844. 

f<  I  hereby  request  you  to  hold  possession,  for  me  and  on  my  behalf^ 
of  all  the  household  furniture,  goods,  chattels,  utensils,  things,  and  effects 
mentioned  and  set  out  in  the  inventory  or  schedule  to  the  bill  of  sale  of 
this  date,  by  which  Parry  Savage  has  bargained,  sold,  and  assigned  to  me 
all  the  said  household  furniture,  goods,  chattels,  utensils,  things,  and 
effects  herein  mentioned,  a  copy  of  which  inventory  is  hereunto  annexed : 
and  the  said  Edward  Cooper  hereby  requires  you  not  to  allow  the  said 
Parry  Savage  to  alter  or  dispose  of  the  same,  or  any  part  thereof,  without 
my  license  and  consent  in  writing  having  been  first  obtained  for  that 
purpose." 

Mrs.  Savage  signed  a  memorandum  endorsed  upon  this  document, 
accepting  the  trust,  and  undertaking  to  perform  it. 

Savage  shortly  afterwards  removed  the  goods,  and  sold  them  to  the 
defendant,  a  furniture-broker,  who  bought  them  in  the  hondfde  belief 
that  they  were  the  property  of  Savage.  The  plaintiff  demanded  the 
goods  of  the  defendant,  and,  on  his  refiisal  to  restore  them,  the  present 
action  was  brought. 

The  learned  judge  nonsuited  the  plaintiff,  reserving  to  him  leave  to 
enter  a  verdict  for  75/.,  the  agreed  value  of  the  goods,  if  the  court  should 
be  of  opinion  that,  under  the  circumstances,  trover  was  maintainable. 

Shee.^  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  accordingly.  He 
submitted  that  the  effect  of  t^e  agreement  of  the  24th  of  April,  1844,  and 
of  the  contemporaneous  letters,  was,  not  to  create  an  actual  demise  of 
*6751    ^^  *goods  to  Savage — the  goods  being  still  in  the  possession  of 

.  the  plaintiff  through  his  agent  (a)  Mrs.  Savage,  but  to  give  Savage 
the  mere  use  of  them,  determinable  at  the  plaintiff's  pleasure — the  lowest 
interest  known  to  the  law — Christie  v.  Lewis^  2  Brod.  &  B.  410,  5  J.  B. 
Moore,  211 ;  Saville  v.  Campion,  2  B.  &  Aid.  503 ;  Tate  v.  Meek,  8  Taunt. 
280,  2  J.  B.  Moore,  278 ;  Dean  v.  Hoggj  10  Bin^.  845,  4  M.  &  Scott, 
180 :  and  that,  even  assuming  a  tenancy  to  have  been  created  by  the 
agreement,  it  was  determined  by  the  conduct  of  Savage  in  dealing  with 
the  goods  in  a  manner  that  was  inconsistent  with  its  continuance — GoT" 
don  V.  Harper  J  7  T.  R.  9,  post,  699;  Loeschman  v.  Machin,  2  Stark.  N. 
P.  C.  311 ;  Payne  v.  WhUtakerj  R.  &  M.  99 ;  Higgon  v.  Mortimer^  6  C. 
&  P.  616. 

Talfourdy  Seijt.,  (with  whom  was  Buttj)  now  showed  cause.  The 
question  is,  whether  the  relation  of  landlord  and  tenant  between  Cooper 
and  Savage  was  so  put  an  end  to  by  the  conduct  of  the  latter,  as  to 
enable  Cooper  to  maintain  trover.  The  distinction  between  that  form  of 
action,  and  case  for  an  injury  to  the  plaintiff's  reversionary  interest,  is 
pointed  out  in  Gordon  v.  Harper.  There,  it  was  held,  that,  where  goods 
(furniture)  leased  with  a  house,  have  been  wrongfully  taken  in  execution 

(a)  Qiutre,  as  to  the  effect  of  a  receipt  by  a  wife  of  goods  from  her  husband  on  behalf  of 
pthers»  and  as  to  her  capacity  to  deal  with  him  as  the  agent  of  othen. 
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by  the  sherifir,  the  landlord  cannot  maintain  trover  against  the  sheriff 
pending  the  lease ;  because,  to  maintain  such  an  action,  he  must  have, 
at  the  time,  the  right  of  possession,  as  well  as  the  right  of  property.    The 
agreement  of  the  24th  of  April  operated  as  a  demise  of  the  furniture  and 
effects  at  a  weekly  rent,  determinable  by  a  week's  notice,  or,  at  all  events, 
only  by  a  demand;  and  none  appears  to  have  been  made.     [Maule,  J. 
I  *doubt  whether  a  demand  on  the  defendant,  who  ^ims  under    r^c'ja 
Savage,  would  not  be  a  sufficient  demand  to  revest  the  goods  in 
the  plaintiff.    Tindal,  C.  J.,  referred  to  Litt.  s.  72,  where  it  is  said : 
« If  I  lend  to  one  my  sheep,  to  tathe  his  land,  or  my  oxen,  to  plough  the 
land,  and  he  killeth  my  cattle,  I  may  well  have  an  action  of  trespass 
against  him,  notwithstanding  the  lending."]    This  is  the  case  of  a  mere 
bailee.     Gregg  v.  WeUs,  10  Ad.  &  E.  90,  2  P.  &  D.  296,  is  exactly  in 
point.     There,  the  plaintiff,  who  was  the  owner  of  the  goodwill  and  fix* 
tures  of  a  public  house,  allowed  A.  B.  to  represent  himself  as  such,  to  the 
landlords,  and  the  latter  thereupon  let  the  public-house  to  A.  B.,  and  A. 
B.  sold  the  lease  and  fixtures  to  the  defendant,  who  was  informed  by  the 
landlords  that  A.  B.  was  their  tenant ;  and  it  was  held  that  the  plaintiff 
had  estopped  himself  from  recovering  the  fixtures  from  the  defendant, 
who  had  purchased  hon&fide.    So,  here,  the  plaintiff,  having,  by  his  con- 
duct, authenticated  Savage  as  the  owner  of  the  goods,  is  estopped  from 
asserting  his  title  to  them  against  a  hon&fide  purchaser.     [Maule,  J.    The 
transaction  between  Cooper  and  Savage  would  have  been  firaudulent  as 
a^nst  creditors,  under  the  13  Eliz.  c.  5,  and  also  within  the  27  Eliz. 
c.  4.    But  the  latter  act  applies  only  to  lands :  the  legislature  seems  to 
have  thought  caveat  emptor  to  be  the  rule  as  applied  to  goods.]    The  case 
of  Loeschtnan  v.  Macfdn  is  not  a  very  cogent  authority.     [Maule,  J. 
Where  a  maa  acts  ex  mandatoj  if  he  exceeds  his  authority,  he  is  a  wrong- 
doer altogether :  so,  if  he  hires  a  horse,  and  kills  or  sells  him  ;  or,  if  a 
carrier  breaks  open  a  package  that  is  intrusted  to  him.    <<  Demise"  is  an 
improper  term  as  applied  to  a  personal  chattel :  it  is  rather  a  license  to 
use  it.    The  real  question  here  is,  whether  or  not  the  plaintiff  could  have 
maintained  trover  against  Savage.]     *He  might  have  brought     r*g77 
assumpsit  on  the  agreement.    If  tenant  for  years  makes  a  feoffs 
ment,  he  forfeits  his  interest:  but,  if -he  conveys  by  lease  and  release,  it 
works  no  forfeiture,  but  operates  only  to  the  extent  of  the  estate  he  has. 
In  Comyns's  Digest,  Forfdturej  (A.  3,)  it  is  said,  that,  «  Generally,  an 
alienation  by  a  particular  tenant  is  no  forfeiture,  if  the  reversion  or 
remainder  is  not  thereby  divested :  and  therefore,  if  tenant  for  life,  or 
years,  of  an  advowson,  rent,  common,  or  other  thing  which  lies  in  grant, 
by  deed  grants  his  estate  to  another  m  fee^  it  is  no  forfeiture.    Co.  Litt. 
261  b :  1  Roll.  854,  L  9,  12.    So,  if  a  man  in  remainder  or  reversion  for 
life,  of  lands,  &c.,  grants  his  estate  by  deed  to  another  in  fee^  it  is  no 
forfeiture:   Co.  Litt.  251  b:   1  Roll.  854,  1.  11.    So,  if  cestuy  que  use 
for  life^  before  the  statute  27  H.  8,  c.  10,  had  made  a  feofilment,  it  was 
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00  forfeiture :  2  Leo.  60 :  or  makes  a  lease  and  release  to  another  in  fee: 
3  Mod.  151.  So,  if  tenant  for  life,  or  for  years,  makes  a  lease  for  1000 
years :  2  Leo.  60 :  though  he  afterwards  levies  a  fine  to  corroborate  the 
lease ;  for,  nothing  passes  but  for  his  life :  Dub.  2  Jon.  99.  .So,  if  tenant 
for  life  leases  for  years  to  A.,  who  makes  a  feoffment,  and  tenant  for  life 
releases  to  the  feoffee,  it  is  not  a  forfeiture  of  the  estate  for  life :  1  RolL 
855, 1.  5."  In  Smith  d.  Richards  v.  Clyffordy  1  T.  R.  738,  A.  was  tenant 
for  years,  remainder  to  B.  for  life,  remainder  to  the  first  and  other  sons 
of  B.  in  tail,  remainder  to  B.  b  tail :  A.  and  B.  joined  in  a  deed  to  make 
a  tenant  to  the  precipe,  and  suffered  a  recovery :  and  it  was  held  that 
the  estate-tail,  limited  to  the  sons  of  B.,  was  not  divested  by  the  reco* 
very,  nor  was  there  any  forfeiture  of  the  respective  estates  of  A.  and  B. 
AsHHURST,  J.,  there  said:  «  The  tenant  to  the  praecipe  is  made  by  lease 
and  release.  This  is  a  lawful  conveyance,  as  it  is  called,  and  passes 
^6781  *^^  ^^^  ^^^  ^  ™^^  lawfully  may.  Had  it  been  done  by  teo^* 
^  meaty  that,  perhaps,  in  respect  of  the  manner  of  doing  it,  mig^t 
have  admitted  of  some  argument :  but  here,  it  is  perfectly  legal."  So, 
here.  Savage  passed  to  the  defendant  the  interest  which  he  himself  had, 
and  no  more.  [Chesswell,  J.  Why  is' a  sale  of  the  goods  more  like  a 
lease  and  release  than  a  feoffment?  (a)]  No  title  is  displaced.(&)  [Maule,J. 
You  would  contend  that  Cooper  might  claim  from  Savage  the  6s.  per  week 
down  to  the  time  of  bringing  the  action  ?]  It  is  difficult  to  perceive  any 
answer  that  Savage  could  set  up  to  such  a  claim.  In  Bac.  Abr.  tit 
TVaver  (C),  it  is  said,  that,  <<  if  the  bailee  of  goods  give  them  to  a  stranger, 
and  deliver  them,  the  bailor  cannot  maintain  this  action ;  for,  by  the  gift 
and  delivery  of  a  person  who  has  a  special  property  in,  and  possession 
in  fact  of,  the  goods,  the  general  property  of  the  bailor  is  divested,  "(c) 
Cooper  having  so  conducted  himself  as  to  permit  Savage  to  appear  to  the 
world  as  the  true  owner  of  the  goods,  the  case  falls  within  the  principle 
of  Gregg  v.  Wellsy  10  Ad.  &  £.  90,  2  P.  &  D.  296 ;  and,  the  goods 
being  demised  to  Savage,  and  he  having  done  nothing  inconsistent  with 
the  relation  created  by  that  demise,  the  plaintiff  had  not  such  a  right  of 
immediate  possession  as  to  entitle  him  to  maintain  trover. 

Shee J  Serjty  (with  whom  was  Bomlly)  in  support  of  the  rule.  Savage's 
interest  was  of  the  lowest  possible  description.  At  the  most  it  was  that 
of  a  tenant  at  will,  whose  interest  is  thus  defined  by  Littleton :  «  Tenant 
at  will  is,  where  lands  or  tenements  are  let  by  one  man  to  another,  to 
have  and  to  hold  to  him  at  the  will  of  the  lessor,  by  force  of  which  lease 
•6791  ^^  lessee  is  *in  possession.  In  this  case  the  lessee  is  called 
tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for,  the 
lessor  may  put  him  out  at  what  time  it  pleaseth  him."(d)  Lord  Coxs 
says:  «If  tenant  at  will  granteth  over  his  estate  to  another,  and  6ie 


ia)  Whilflft  delivery  wwi  required  to  poT&ct  a  sale,  it  would  be  most  like  a  feoffinent 
ft)  The  tortioue  operation  of  a  ieoffinent  is  now  deetroyed :  see  S  &  9  Vict  c  106,  i 
(c)yidBSM.4c0.691.  .  (<0Utt.^6S. 
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grantee  entretib,  he  is  a  disseisor,  and  the  lessor  may  hare  an  action  of 
trespass  against  the  grantee;  for,  albeit  the  grant  was  Toid,  yet  it 
amounteth  to  a  determination  of  his  'will."(a)  Again,  Littleton  says: 
<(  If  a  house  be  leased  to  hold  at  will,  the  lessee  is  not  bound  to  sustain 
or  repair  the  house,  as  tenant  for  term  of  years  is  tied.  But,  if  tenant 
at  will  commits  Toluntary  waste,  as,  in  pulling  down  of  houses,  or  selling 
of  trees,  it  is  said  that  the  lessor  shall  hare  an  action  of  trespa®  for  this 
against  the  lessee.  As,  if  I  lend  my  sheep  to  tathe  his  land,  or  my  oxen 
to  plough  the  land,  and  he  killeth  my  cattle,  I  may  weU  have  an  action 
against  him,  notwithstanding  the  lending."(&)  Upon  this  Lord  Coke 
observes: (a)  « And  the  reason  is,  that,  when  the  bailee,  having  but  a 
bare  use  of  them,  taketh  upon  him  as  an  owner  to  kiU  them,  he  loseth 
the  benefit  of  the  use  of  them.  Or,  in  these  cases,  be  may  have  an  ac- 
tion of  trespass  sur  le  case  for  this  conversion,  at  his  election."  There 
can  be  no  reason  why  the  forfeiture  of  realty,  by  an  attempt  on  the  part 
of  the  lessee  to  vest  in  another  a  larger  interest  than  he  himself  has, 
should  not  equally  apply  in  the  case  of  a  quasi  demise  of  chattels.  What 
did  Savage  do  here  ?  By  the  sale  he  vested  in  Willomatt  a  larger  interest 
than  he  himself  had  in  the  goods.  [Tindal,  C.  J.  He  intended  so  to 
do.]  That  is  all  a  tenant  of  land  would  do.  Assuming  this  to  be  a  case 
of  simple  bailment,  it  is  essential  that  the  bailee  should  retain  the  pow^ 
to  restore  the  goods:  by  putting  it  out  of  his  own  power  to  perform 
the  condition  of  his  bailment,  the  ^bailee  puts  an  end  to  it.  r«6go 
[Maule,  J.  That  would  go  to  show  that  a  quasi  lessee  of  goods  ^ 
cannot  assign  his  interest.  It  may  be  so.]  In  Loeschman  v.  Machine 
2  Stark.  N.  P.  C.  311,  it  was  held,  that  the  hirer  of  a  piano,  who  sends 
it  to  an  auctioneer  to  be  sold,  is  guilty  of  a  conversion ;  and  also  the 
auctioneer,  who  refuses  to  deliver  it  up  unless  the  expense  incurred  be 
&st  paid.  That  case  was  decided  in  1818,  and  it  has  never  been  ques- 
tioned ;  on  the  contrary,  it  has  repeatedly  been  cited  without  eliciting 
any  disapprobation.  Tliat  case,  as  well  as  the  case  of  Gordon  v.  Harper^ 
was  distinguished  by  the  court  in  Ferguson  v.  Christally  6  Bing^.  305, 
S  M.  &  P.  524.  And  in  Farrant  v.  Thmps&n,  5  B.  &  Aid.  826, 2  DowL 
ft  Ryl.  1,  where  certain  mill-machinery,  together  with  a  mill,  had  been 
d^nised  for  a  term  to  a  tenant,  and  he^  without  permission  of  his  land*- 
lord,  severed  the  machinery  from  the  mill ;  and  it  was  afterwards  seized 
under  a  fi.fa.  by  the  sheriff,  and  sold  by  him — it  was  held  that  no  pro- 
perty  passed  to  the  vendee,  and  that  the  landlord  was  entitled  to  bring 
trover  for  the  machinery,  even  during  the  continuance  of  the  term. 
Abbott,  C.  J.,  there  said:  «I  thought  at  the  trial,  and  still  think,  that 
there  is  a  material  distinction  between  this  case  and  that  of  Gordon  v. 
Harper.  In  that  case,  the  goods  removed  were  personal  chattels,  and  the 
tenant  had  not^  by  any  wrongful  act,  put  an  end  to  his  qualified  posses- 
aon  of  them.    Here,  however,  they  consisted  of  machineiy  annexed  to 

(a)  Co.  Litt  67  a.  (6)  UVL  §  71. 

YOL.  I.  54  2  N  2 
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the  mill,  and  formed  part  of  the  inheritance,  and,  when  wrongfully  severed, 
became  the  property  of  the  reversioner."  In  Higgon  v.  Martimery 
Parke,  B.,  appears  to  have  ruled,  that,  if  a  tenant  of  a  farm  remove  part 
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of  the  soQ,  the  landlord  may  maintain  (a)  either  ^trespass  de  bonis 
asporiatisy  or  trover,  for  such  removal.  In  Story  on  Bailments, 
ch.  vi.  §  396,  it  is  said:  <<It  has  been  decided,  that,  where  a  thing,  as, 
for  instance,  a  horse,  is  let  to  hire  for  a  particular  object  or  journey,  and 
the  hirer  wrongfully  use  it  for  another  object  or  journey,  there  the  owner 
has  no  right  to  retake  it  by  force.(i)  But  it  seems  that  such  a  misuser 
amounts  to  a  virtual  determination  of  the  bailment,  and  destroys  the 
hirer's  special  property  therein;  and  the  owner  may  maintain  trover 
therefor,  "(c)  [Maule,  J.  That  seems  rather  inconsistent,  (d)]  The 
same  learned  author,  in  a  former  chapter,  says :(«)  «If  a  bailee  delivers 
the  goods  to  a  second  baQee,  the  first  bailee  may  demand  and  recover 
the  same  from  the  second  bailee,  because  the  latter  hath  the  possession 
of  the  former,  and  undertakes  for  the  custody.  .But  the  originid  bailor 
may  also  demand  and  recover  the  same  from  either  bailee ;  because  he 
has  the  property,  and  both  are  bound  to  answer  him."  For  this  he  cites 
Jsaack  v.  C/arA;,  2  Bi/lstr.  306,  where  Dodde&idge,  J.,  says:  «So  long 
as  the  privity  of  the  bailment  remains,  do  action  of  trespass  lieth :  and 
so  is  2  £.  4,  fol.  5  :(gr)  but,  where  the  same  is  determined  by  the  tortious 
act  of  the  defendant,  there  this  shall  make  a  conversion,  and  an  action 
upon  the  case  well  lieth:  12  E.  4,  fo.  8.(A)  If  a  man  delivers  to  another 
a  horse  to  ride  to  York,  if  he  rides  on  him  to  Carlisle,  an  action  well 
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lieth  ;(i)  the  reason  *is,  because  that  he,  by  hiis  wrongful  act, 
hath  now  destroyed  the  privity  of  the  first  bailment,  by  doing 
contrary  unto  it.  With  this  agrees  2  H.  7,  fo.  11  ;(*)  18  E.  4,  fo.  23  ;^ 
21  E.  4,  fo.  76  b  ;(m)  12  £.  4,  fo.  13  a ;  The  Lord  Versey's  case,  28  H.  8, 
Dyer,  fo.  22 ;  6  H.  7,  fo.  16  ;(n)  27  H.  8,  fo.  27  ;(o)  and  21  E.  4,  fo. 
19  a  (p)  and  80  b."(9)  The  case  is  clearly  distinguishable  from  Gr^gg 
V.  Wells.  Here  Savage  was  intrusted  vrith  the  goods  to  no  greater  extent 
than  a  bailee  is  ordinarily  intrusted. 

TiNDAL,  C.  J.  It  appears  to  me,  that,  if  the  transaction  betweeix 
Cooper  and  Savage  is  assumed  (as  peihaps  it  may  be)  to  be  a  demise  of 
the  goods  to  the  latter,  it  is  such  a  demise  as  might  at  any  time  be  put 

(a)  6  C.  &  P.  616.  T^umn,  quare,  nnleH  then  be  a  distinct  aiportotion  at  a  time  raba»- 
qaent  to  that  of  the  aet  of  seTerance  from  the  freehold. 

(6)  Citing  Lee  t.  JtkiiHaon,  YeW.  178,  1  BiownL  R.  817. 

{c)  Citing  WUkiiuoH  ▼.  King,  S  Campb.  835 ;  Loetchman  y.  Maekin,  8  Stark.  N.  P.  C.  31 1 ; 
TouU  ▼.  HarbottU,  Peake,  N.  P.  C.  49,  8  Wma.  Sannd.  47  f,  and  notee  of  Williama  and  Pat- 
teeon;  Pmde  ▼.  Sadler,  Paley  on  Agency,  by  Lloyd,  80;  8  Salk.  656. 
•     {d^  Bat  Story  add»-^<  lo  that  there  would  not  seem  to  be  any  sound  objection  to  the  owner's 
retaking  the  hone,  if  he  could,  peaceably  and  without  personal  ▼iolence." 

(e)  Ch.  II.  §  105.  (g)  P.  8  £.  4,  fo.  4, 6,  pL  9.         (h)  P.  18  E.  4,  fo.  8,  pi.  80. 

(i)  lb.  and  H.  18  E.  4,  fo.  88,  pL  6.  (k)  H.  8  H.  7,  lb.  1 1,  pi.  9. 

(0  H.  18  E.  4,  lb.  83,  pi.  5.  (m)  Bon^e  case,  H.  81  E.  4,  lb.  76. 

(fi)  M.  18  E.  4,  fo.  13,  pi.  10.  (0)  H.  5  H.  7,  lb.  10,  11,  pL  8. 

Ip)  H.  81  £.  4,  lb.  19,  pL  88.  (9)  Qiteart,  as  to  this  last  leferenoe. 
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an  end  to  at  the  will  of  the  former.  And  it  seems  to  me,  that,  if  Savage 
put  the  goods  into  the  possession  of  another,  meaning  to  give  to  that 
other  a  larger  interest  in  ^em  than  he  himself  possessed,  he  must,  at  all 
events,  be  held  to  have  parted  with  the  limited  interest  he  did  possess. 
The  demand  upon  the  defendant,  therefore,  as  much  put  an  end  to  the 
tenancy  of  Savage  as  if  the  demand  had  been  made  upon  Savage  himself. 
But,  supposing  the  tenancy  not  to  have  been  determined,  I  cannot  get 
over  the  authority  of  Loeschman  v.  MacMn.  There,  the  hirer  of  certain 
pianos  having  sent  them  to  the  defendant,  an  auctioneer,  for  sale :  in  an 
action  against  the  auctioneer,  Abbott,  J.,  ruled  that,  «if  goods  be  let 
on  hire,  although  the  person  who  hires  them  has  the  possession  of  them 
for  the  special  purpose  for  which  they  are  lent,  yet,  if  he  send  them  to 
an  auctioneer  to  be  sold,  he  is  guilty  of  a  conversion ;  and  that,  if  the 
•auctioneer  afterwards  refuse  to  deliver  them  to  the  owner,  un- 
less he  will  pay  a  sum  of  money  which  he  claims,  he  is  also 
guilty  of  a  conversion."  That  is  a  position  I  am  not  prepared  to  dispute. 
I  therefore  think  the  rule  for  entering  a  verdict  for  the  plaintiff  in  this 
case  must  be  made  absolute. 

CoLTMAN,  J.  It  seems  to  me  also  that  the  case  of  Loeschman  v.  Machin 
is  a  satisfactory  authority  for  us  to  act  upon.  Isaack  v.  Clark  is  likewise 
very  applicable  to  the  present  case. 

IVf  AULE,  J.  I  do  not  tl^ink  we  are  called  upon,  by  any  of  the  authorities 
that  have  been  cited,  to  hold  that  this  action  is  not  maintainable.  Loeschr 
man  v.  Machin  is  not,  in  my  judgment,  to  be  distinguished  from  this 
case :  and  it  has  been  approved  of  in  subsequent  cases.  If,  however, 
there  were  no  authority  to  support  our  view,  I  should  still  come  to  the 
same  decision.  It  occurred  to  me,  in  the  course  of  the  argument,  that 
Savage  might  still  be  liable  to  the  weekly  rent  of  65.,  notwithstanding  the 
recovery  of  the  value  of  the  goods  by  the  plaintiff  in  this  action.  That 
may  be  so :  but  still  I  do  not  think  it  by  any  means  shows  that  the  plain- 
tiff may  not  set  up  the  tortious  conversion.  There  seems  to  be  no  doubt 
that  the  transaction  was  an  honest  and  b(m&  fide  one  on  the  defendant's 
part ;  and  one  cannot  but  regret  that  he  should  lose  his  money.  Much 
property  of  this  kind  is,  however,  intrusted  to  persons  who  have  no  right 
to  sell  it ;  and  yet  the  trade  of  a  furniture-broker  seems  to  be  one  that 
may  be  profitably  carried  on.  The  law,  therefore,  has  not  been  found 
to  be  productive  of  any  inconvenience ;  and,  if  it  had,  that  would  make 
no  difference,  seeing  that  it  is  not  at  all  doubtful.  I  think  the  plaintiff  is 
clearly  entitled  to  enter  a  verdict  for  the  sum  agreed  on. 

*Ckesswell,  J.  Two  points  were  relied  upon  by  my  brother  t*^oa 
Talfourd,  The  first,  he  founded  upon  Gregg  v.  Wellsy  where  it  *• 
was  held  that  the  owner  of  goods  who  stands  by  and  allows  another  to  treat 
them  as  his  own,  whereby  a  third  person  is  induced  to  buy  them  honA 
fidBj  cannot  recover  them  from  the  vendee.  That  case  differs  essentially 
from  the  present ;  for,  there  the  owner  of  the  goods  was  present  when 
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the  person  to  whom  he  had  intrasted  them  affected  to  deal  with  them : 
here,  however,  the  plaintiff  did  not  hold  out  Savage  as  a  person  having 
authority  to  deal  with  the  goods.  The  authority  given  by  Cooper  to  Mrs. 
Savage  to  hold  possession  of  the  goods  on  his  behalf,  did  not  make  her 
his  agent  for  the  purpose  of  assenting  to  the  disposition  of  them  by  her 
hu8band.(a)  Then  comes  the  question  whether  a  person  intrusted  with 
goods  in  this  manner,  can,  by  selling  them,  be  guilty  of  any  thing  less 
than  a  conversion.  Upon  the  authority  of  Loeschman  v.  Mason,  as  well 
as  upon  principle,  I  think,  that,  where  a  party  acts  so  in  contravention  of 
the  authority  given  to  him,  he  can  confer  no  right  upon  another  by  his 
wrongful  act 
For  these  reasons,  I  am  of  opinion  that  this  action  is  maintainable. 

Rule  absolute.(i) 

(a)  Vide  lopri,  676  (a).  b)  Tide  Bradley  v.  CopUg,  post,  p.  686. 
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Bart.    May  30. 

A.  being  indebted  to  B.,  by  a  bill  <^  sale,  which  was  fbnnd  to  haire  been  bon&Jide  execated,  con- 
▼ejed  to  him  all  his  stodi  in  trade,  household  fiiniitare,  dec,  absolutely.  The  bill  of  sale 
(which  was  under  seal)  contained  a  covenant  by  A.  to  pay  the  debt  on  demand,  and  a  pro* 
viso  for  redemption  on  payment  of  the  debt  and  interest  on  demand,  and  a  further  proviso  thai 
the  assignor  should  continue  in  possession  until  de&ult  The  goods  having  been  subse- 
quently, and  before  any  demand  made  by  B.,  seixed  by  the  sheriff  under  bJL/o,  upon  a 
judgment  entered  up  against  A.  on  a  warrant  oi  attorney : — 

Held,  3iat  B.  had  not  such  a  right  of  immediate  possession  as  to  entitle  him  to  maintain  trover 
against  the  sherifi. 

This  was  an  action  brought  by  the  plaintifis  against  the  defendant  to 
recover  the  value  of  certain  furniture  and  effects,  goods  and  chattels^ 
seized  and  taken  in  execution  and  sold  by  the  defendant  as  sheriff  of  the 
county  of  York,  under  a  writ  of  ft.  fa.  issued  against  one  John  Boulton, 
at  the  suit  of  one  Robert  Taylor. 

The  declaration  contained  two  counts :  the  first  was  a  special  count  in 
case,  upon  which  nothing  arose  for  the  consideration  of  the  court ;  the 
second  was  a  count  in  trover,  to  which  the  defendant  pleaded  not  guilty, 
and  not  possessed ;  and,  issue  having  been  joined  thereon,  the  following 
case  was,  by  consent,  stated  for  the  opinion  of  the  court : — 

The  plaintiffs  carried  on  the  trade  of  common  brewers  in  co-partner- 
ship together  at  Sheffield,  in  the  county  of  York,  and  were,  at  the  time 
of  the  agreement  hereinafter  mentioned,  possessed,  for  the  residue  of  an 
unexpired  term,  of  a  certain  inn  or  public-house  situate  at  Rotherham,  in 
Yockshire,  called  the  College  Inn,  and  of  about  fourteen  acres  of  land,  and 
some  gardens  connected  and  held  therewith ;  and  the  plaintifis  were  also 
possessed  as  of  their  own  property  of  certain  household  furniture,  trade. 
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BMltateSy  and  effects  in  and  about  the  aaid  inn,  and  of  certain  crops  and 
tiUages  in  the  said  land. 

*In  the  beginning  of  the  month  of  August,  1842,  the  said  John  r«5gg 
Boulton,  who  had  previously  been  a  baker  at  Rotherham,  applied  ^ 
to  take  the  College  Inn  and  land  of  the  plaintifis ;  and  they  agreed 
to  let  the  same,  and  to  sell  him  the  said  fomiture,  goods,  and  things, 
at  a  certain  stipulated  price.  They  accordin^y  band  fide  sold  and  deli- 
vered  such  furniture,  goods,  and  things  to  Boulton  on  the  10th  of  Au- 
gust, 1842,  on  which  day  he  was  let  into  possession  of  the  house  and 
land. 

On  the  22d  of  August,  1842,  a  bill  of  sale,  under  seal,  was  bond  fide 
executed  by  Boulton  and  the  plaintiffi,  of  which  the  following  is  a 
copy : — 

<<  This  bdenture  made  the  22d  day  of  August,  1842,  between  John 
Boulton,  of  Rotherham,  in  the  county  of  York,  innkeeper,  of  the  one  part, 
and  William  Bradley  and  John  Newton  Mappin,  of  Sheffield,  in  the  said 
county  of  York,  common  brewers,  and  copartners  in  trade,  of  the  other 
part :  Whereas  the  said  John  Boulton  hath  become  tenant  to  the  said  W. 
Bradley  and  J.  N.  Mappin,  of  the  College  Inn,  situate  at  Rotherham 
aforesaid,  and  of  about  fourteen  acres  of  land  held  and  occupied  there- 
with, and  hath  purchased  of  them  certain  household  furniture  and  other 
effects,  constituting  part  of  the  effects  hereinafter  assigned,  and  Uie  crops 
and  tillages  growing  and  bemg  in  and  upon  the  said  land,  but  hath  not 
yet  paid  for  the  same  respectively,  and  is  now,  on  account  thereof,  justly 
and  truly  indebted  to  the  said  W.  Bradley  and  J.  N.  Mappin  in  the  sum 
of  196/.  6s.  6d. :  and  whereas  die  said  W.  Bradley  and  J.  N.  Mappin 
have  required  payment  of  or  security  for  the  said  sum,  and  the  said  J. 
Boulton,  not  being  at  present  prepared  to  pay  the  same,  hath  therefore 
consented  and  agreed  to  give  to  them  the  security  contained  in  and  by 
these  presents:  Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the- 
said  agreement,  and  in  consideration  of  the  sum  of  196/.  6s.  6d.  so  justly 
due  and  owing  from  him  the  said  *J.  Boulton  to  the  said  W.  Brad-  r«gg7 
ley  and  J.  Mappin  as  aforesaid,  he  the  said  J.  Boulton  doth  hereby 
grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  W.  Brad- 
ley and  J.  N.  Mi^pin,  their  executors,  administrators,  and  assigns,  all 
and  singular  the  household  furniture,  beds,  bedding,  plate,  linen,  china, 
stock  in  trade,  implements,  and  utensils  of  trade,  fixtures,  and  other 
goods,  chattels,  and  effects  of  him  the  said  J.  Boulton,  now  being  in,  and 
about,  upon,  or  belonging  to  the  said  inn  or  public-house  occupied  by 
him,  called  the  CoUege  Inn,  situate  at  Rotherham  aforesaid,  or  any  out- 
building or  yard,  garden,  or  place  belonging  to  the  same  (as  well  as 
those  purchased  by  him  of  the  said  yf.  Bradley  and  J.  N.  Mappin  as  afore- 
said, as  those  previously  belonging  to  or  since  acquired  by  him) ;  and  all 
the  crops  and  tiUages,  and  live  and  dead  stock  of  him  the  said  J.  Boulton 
now  growing  or  being,  or  which  may  hereafter  grow  or  be  in  or  upon  the 
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aforesaid  land ;  and  also,  so  far  as  he  lawfully  can,  all  other  goods,  chat- 
tels, cattle,  and  effects  which  he  the  said  J.  Boulton  shall  or  may  during 
the  continuance  of  these  presents  acquire  or  become  possessed  of;  and 
all  the  estate,  right,  title,  interest  and  property  of  him  the  said  J.  Boul- 
ton therein  and  thereto ;  to  have,  hold,  receive,  and  take  the  said  fiimi- 
ture,  goods,  chattels,  stocks,  crops,  tiUages,  and  all  other  the  premises 
hereby  assigned  or  otherwise  assured  unto  the  said  W.  Bradley  and 
J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  henceforth  to 
and  for  their  own  proper  use  and  benefit ;  subject,  never^eless,  to  the  pro- 
viso hereinafter  contained  for  redemption  thereof,  that  is  to  say :  Provided 
always,  and  it  is  hereby  agreed  and  declared  by  and  between  the  said 
parties  hereto,  that,  if  the  said  J.  Boulton,  his  heirs,  executors,  or  admi- 
nistrators, shall  pay  unto  the  said  W.  Bradley  and  J.  N.  Mappin^  their 
*6881    ^^^^^^^^'  administrators,  or  assigns,  the  sum  of  196/.  6s.  6d. 

•sterling,  together  with  interest  for  the  same  after  the  rate  of  5Z.  per 
cent,  per  annum,  on  demand,  without  any  deduction  whatsoever,  then  these 
presents  shall  cease  and  become  absolutely  void :  Provided  ftirther,  and 
it  is  hereby  further  declared  and  agreed  by  and  between  the  said  parties 
hereto,  that,  if  the  said  J.  Boulton,  his  heirs,  executors,  or  administrators, 
shall  not  pay  unto  the  said  W.  Bradley  and  J.  N.  Mappin,  their  execu- 
tors, administrators,  or  assigns,  the  said  principal  sum  of  196/.  6s.  5d. 
and  interest,  and  every  or  any  part  thereof  respectively,  on  demand,  it 
shall  be  lawful  for  the  said  W.  Bradley  and  J.  N.  Mappin,  and  the  sur- 
vivor of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  immediately  upon  such  default  or  non-payment,  or  at  any  time 
thereafter,  without  any  fiirther  authority  than  is  herein  contained,  abso- 
lutely to  sell  and  dispose  of  all  and  every  or  any  of  the  said  furniture, 
goods,  chattels,  stock,  crops,  tillages,  and  premises  hereby  assigned, 
either  publicly  or  privately,  and  either  together  or  in  parcels,  for  as  much 
money  as  can  be  reasonably  obtained  for  the  same ;  with  full  power  to 
buy  in  and  afterwards  to  re-sell  the  same  without  being  answerable  for 
consequential  loss;  and,  in  order  to  enable  the  said  W.  Bradley  and 
J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  more  effectu- 
ally to  seize  and  take  possession  of  all  and  singular  the  aforesaid  ftimi- 
ture,  goods,  chattels,  stock,  crops,  tillages,  and  premises,  and  to  sell  and 
dispose  of  the  same,  he  the  said  J.  Boulton  doth  hereby  give  and  grant 
unto  the  said  W.  Bradley  and  J.  N.  Mappin,  and  the  survivor  of  tibem, 
and  the  executors,  administrators,  and  assigns  of  such  survivor,  and  their 
and  his  bailifis,  servants,  and  agents,  full  and  free  liberty,  power,  and 
authority  from  time  to  time  after  default  in  payment  of  the  aforesaid 
sum  of  196/.  6s.  5(/.,  and  interest,  in  manner  aforesaid,  to  enter  into 
*6891    ^^^  ^l?on  the  aforesaid  inn  or  public-house,  land,  and  premises,  *or 

any  other  dwelling-house,  public-house,  shop,  land,  or  other  place 
or  places  hereafter  to  be  occupied  by  him  the  said  J.  Boulton,  or  by  his 
executors  or  administrators  in  that  capacity,  and,  if  necessary,  to  break 
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open'any  external  or  internal  doors,  gates,  locks,  or  other  fastenings,  and 
seize  and  take  possession  of  such  furniture,  goods,  chattels,  stock,  crops, 
tillages,  and  premises,  and  sell  and  dispose  thereof,  either  at  the  place 
where  found,  or  at  any  other  place  or  places,  without  any  hindrance,  in- 
terruption, or  denial  from  or  by  the  said  J.  Boulton,  or  any  other  persoii 
or  persons  whatsoever,  and  without  being  liable  to  any  action  of  tre^ass, 
or  other  legal  proceeding,  for  so  doing:  and  it  is  hereby  farther  declared 
and  agreed,  that  the  receipt  or  receipts  in  writing,  of  the  said  W.  Brad- 
ley and  J.  N.  Mappin,  or  the  suryivor  of  them,  or  the  executors,  admi- 
nistrators, or  assigns  of  such  survivor,  for  any  money  to  arise  from  the 
aforesaid  sale  or  sales,  or  otherwise  payable  to  them  or  him  by  virtue 
hereof,  shall  effectually  exonerate  the  person  or  persons  to  whom  the  same 
shall  be  given,  from  being  obliged  to  see  to  the  application  of  the  money 
therein  respectively  acknowledged  to  be  received,  or  to  inquire  into  the 
necessity  or  propriety  of  any  such  sale  or  sales ;  and  it  is  hereby  further 
declared  and  agreed  that  the  said  W.  Bradley  and  J.  N.  Mappin,  their 
executors,  administrators,  or  assigns,  shall  stand  and  be  possessed  of  the 
moneys  to  arise  from  the  aforesaid  sale  or  sales^  and  of  all  other  moneys, 
if  any,  which  may  come  to  their,  or  any  of  their,  hands,  by  virtue  hereof, 
upon  trust  to  pay,  retain,  and  satisfy  throughout  the  aforesaid  principal 
sum  of  196/.  6$^  bd.y  and  all  interest  for  the  same,  or  so  much  thereof  re- 
spectively as  shall  then  remain  unpaid,  and  also  the  t^osts  and  expenses 
attendbg,  or  relating  to,  the  said  sale  or  sales,  or  the  exercise  and  exe- 
cution of  the.  trusts  and  powers  herein  contained ;  and,  after  payment 
thereof,  upon  further  trust  to  pay  all  the  *surplus  moneys  (if  any)    r«g9Q 
then  remaining  undisposed  of,  unto  the  said  J.  Boulton,  his  exe- 
cutors, administrators,  or  assigns,  on  demand :  and  the  said  J.  Boulton 
doth  hereby  give  and  grant  unto  the  said  W.  Bradley  and  J.  N.  Mappin, 
their  executors,  administrators,  and  assigns,  and  each  and  every  of  them, 
and  their  and  every  of  their  bailiffs,  servants,  and  agents,  fuU  and  free 
liberty,  power,  and  authority,  from  time  to  time  'during  the  continuance 
of  these  presents,  to  enter  into  and  upon  the  aforesaid  inn  or  public-house 
and  land,  or  any  other  dwelling-house,  public-house,  shop,  land,  or  place 
hereafter  to  be  occupied  by  the  said  J.  Boulton,  or  by  his  executors  or 
administrators  in  that  capacity,  and  take  an  inventory,  valuation,  or 
account  of  the  aforesaid  furniture,  goods,  chattels,  stock,  crops,  tillages, 
and  premises :  and  the  said  J.  Boulton,  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  with  the  said  W.  Bradley  and  J.  N. 
Mappin,  their  executors,  administrators,  and  assigns,  that  he  the  said  J. 
Boulton,  his  executors,  administrators,  or  assigns,  will  pay  unto  the  said 
W.  Bradley  and  J.  N.  Mappin,  their  executors,  administrators,  or  assigns, 
on  demandy  the  ssdd  principal  sum  of  196/.  65.  bd,y  together  with  interest 
for  the  same  after  the  rate  aforesaid,  without  any  deduction  whatsoever; 
and  also  that,  if  default  be  made  in  payment  of  the  said  sum  of  196/.  6f .  bd. 
and  interest  in  manner  aforesaid,  it  i^all  be  lawful  for  the  said  W.  Bradley 
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and  J.  N.  Mappin,  their  executors,  administrators^  and  assigns,  immedi- 
ately thereupon,  or  at  any  time  thereafter,  to  seize  and  take  possession 
of  aD  and  singular  the  said  furniture,  goods,  and  chattels,  stock,  crops, 
tillages,  and  premises,  and  hold  and  enjoy  the  same  to  and  for  their  own 
absolute  use  and  benefit,  for  ever  discharged  from  the  aforesaid  proviso 
for  redemption  thereof,  and  all  equity  thereupon,  without  any  hindrance 
from  or  by  the  said  J.  Boulton,  his  executors,  administrators,  or  assigns, 
*f>Ql  1  ^'  ^^y  other  ^person  whatsoever ;  and  that  freed  and  discharged 
^  fit>m  all  former  and  other  charges,  liens,  and  encumbrance^  what- 
soever ;  and,  further,  that  he  the  said  J.  Boulton,  his  executors,  adminis- 
trators, and  assigns,  and  all  other  persons  whatsoever  claiming,  or  to 
claim,  any  estate,  charge,  or  interest,  in,  to,  or  upon  the  aforesaid  pre- 
mises, shall  and  will,  from  time  to  time,  and  at  all  times  after  default 
shall  happen  to  be  made  in  payment  of  the  said  principal  sum  of  196/.  6;.  bd. 
and  interest,  in  manner  aforesaid,  at  the  request  of  the  said  W.  Bradley 
and  J.  N.  Mappin,  their  executors,  administrators,  or  assigns,  but  at 
the  expense  of  the  said  J.  Boulton,  his  executors,  administrators,  or 
assigns,  make,  do,  and  execute  all  such  other  acts,  deeds,  assignments, 
and  assurances  for  the  better  and  more  effectually  granting  and  assigning 
the  said  furniture,  goods,  chattels,  stock,  crops,  tillages,  and  premises, 
unto  the  said  W.  Bradley  and  J.  N.  Mappin,  their  executors,  adminis- 
trators, and  assigns,  fi^ed  from  the  aforesaid  proviso  for  redemption  thereof, 
and  all  equity  thereupon,  as  by  them  the  said  W.  Bradley  and  J.  N.  Map- 
pin, their  executors,  administrators,  or  assigns,  or  their  or  any  of  their 
counsel,  shall  be  reasonably  desired,  or  advised  and  required :  Provided 
always,  and  it  is  hereby  declared  aiid  agreed,  that,  until  default  shall  be 
made  in  payment  of  the  said  principal  sum  of  196/.  6s.  5d,  and  interest, 
contrary  to  the  covenant  hereinbefore  contained  for  payment  thereof^  it 
shall  be  lawful  for  the  said  J.  Boulton,  his  executors  and  administrators, 
to  hold,  make  use  of,  possess,  and  enjoy  all  and  singular  the  said  fiirm- 
ture,  goods,  chattels,  stock,  crops,  tillages,  and  premises,  without  any 
hindrance  or  denial  from  or  by  the  said  W.  Bradley  and  J.  N.  Mappin, 
flieir  executors,  administrators,  or  assigns." 

Boulton,  before  he  entered  upon  the  above-mentioned  inn,  or  executed 
the  aforesaid  bill  of  sale,  was  indebted  to  the  said  R.  Taylor,  a  miller,  in 

*6921  ^^^'  ^'  ^^*'  ^^'  '^^^^  'supplied  to  him  in  the  way  of  his  trade,  as 
^  a  baker,  at  various  times  pfeviously  thereto  by  the  said  R.  Taylor; 
for  which,  on  the  11th  of  August,  1842,  (being  the  day  after  his  entry 
upon  and  occupation  of  the  inn,  and  the  sale  and  delivery  to  him  of  the 
said  furniture,  goods,  and  things  above-mentioned,)  he,  Boulton,  bona  fide 
gave  his  warrant  of  attorney  to  Taylor,  payable  as  follows,  viz.  6/.  and 
interest  on  the  24th  of  October  then  next  ensuing,  and  the  like  sum  of 
52.  and  interest  every  succeeding  three  calendar  months,  until  full  payment 
of  the  said  sum  of  90/.  3s.  2d. 
De£fittlt  having  been  made  in  payment  of  some  of  these  instalments, 
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judgment  was  duly  signed  on  the  said  warrant  of  attorney,  on  the  9th  of 
May,  1843,  and  a  writ  oifi.fa.  was  duly  issued  thereon  against  Boulton, 
directed  to  the  defendant,  as  the  then  sheriff  of  Yorkshire,  and  was  duly 
endorsed ;  under  which  writ,  thus  endorsed,  the  defendant,  then  being  such 
sheriff,  by  his  oflScer,  within  a  few  days  after  the  9th  of  May,  1843,  seized 
and  took  in  execution  all  the  goods  and  chattels  in  and  at  the  College  Inn, 
comprised  in  the  said  bill  of  sale  given  to  the  plaintifis  by  Boulton. 

At  the  time  of  the  said  seizure,  the  said  goods  and  chattels  were,  and 
had  continued,  in  the  possession,  and  under  the  control,  of  Boulton,  un- 
der and  subject  to  the  said  bill  of  sale,  and  the  claim  and  rights  of  the 
plaintiffs  under  or  by  virtue  thereof,  if  any ;  and  the  debt  from  Boulton 
to  the  plaintiffs,  mentioned  in  the  said  bill  of  sale,  remained  unpaid. 

The  plaintiffs,  on  hearing  of  the  execution,  on  the  16th  of  May,  1843, 
and  before  the  sale,  gave  Taylor  and  the  defendant  notice  <<  that  all  and 
every  the  goods  and  chattels  and  effects  now  being  in,  about,  or  upon  the 
dwelling-house,  land,  and  outbuildings  occupied  by  John  Boulton,  situate 
in  or  near  College  street,  in  Rotheifaam,  in  the  said  county  of  York,  be- 
long to  and  •were,  and  have  ever  since  the  16th  of  August,  r^ggo 
1842,  been,  the  property  of*  the  plaintiffs.  Notwithstanding  this  ^ 
notice,  the  goods  comprised  in  the  bill  of  sale  were  afterwards  sold  by 
auction  under  the  execution,  and  the  proceeds  thereof  were  received  by 
the  defendant.  And  the  present  action  was  commenced  against  him  to 
recover  the  value  of  the  same. 

The  question  for  the  opinion  of  the  court  (which  is  to  be  at  liberty  to 
draw  all  the  inflerences  which  a  jury  might)  is, — whether,  under  the  cir^ 
cumstances  above  detailed,  the  plaintiffs,  as  against  the  said  Robert  Tay- 
lor, were  entitled  to  the  said  goods  and  chattels  taken  in  execution  by  the 
defendant.  If  the  court  are  of  opinion  in  the  affirmative,  the  defendant 
agrees  that  a  verdict  shall  be  entered  for  the  plaintiffs  on  the  second  count 
of  the  declaration,  for  196/.  65.  5d.  But,  if  the  court  are  of  a  contrary 
opinion,  a  verdict  is  to  be  entered  on  that  count  for  the  defendant. 

Mmrdngj  Serjt,  for  the  plaintifib.  The  case  finds  that  the  bill  of  sale 
vf?c&b(m&fide  executed,  to  secure  the  payment  on  demand  of  a  debt  bonA 
fide  due  from  Boulton  to  the  plaintifis ;  and  there  is  no  suggestion  that 
the  plaintiffs  had  any  previous  notice  of  Taylor's  existence  as  a  creditor. 
The  circumstance  of  Boulton  remaining  in  possession  of  the  goods,  is  no 
objection ;  for,  such  remaining  in  possession  was  not  inconsistent  with 
tfie  deed.  In  Edwards  v.  Harbeny  2  T.  R.  687,  it  was  laid  down,  that  it 
is  a  general  rule  in  the  transfer  of  chattels,  that  the  possession  must 
accompany  arid  follow  the  deed :  therefore,  where  the  conveyance  is  abso- 
lute, the  possession  must  be  delivered  immediately ;  where  it  is  condi- 
tional, it  will  not  be  rendered' void  by  the  vendor's  continuing  in  posses- 
sion till  the  condition  be  performed.  *And  Buller,  J.,  said :  «  So  vmaaA 
long  ago  as  in  the  case  in  Bulstrode,(a)  the  court  held  that  an 

(a)  Stone  ▼.  Gruhham,  2  Balfltr.  209. 
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absolute  conveyance  or  gift  of  a  lease  for  years^  unattended  withpossessiofi, 
was  fraudolent;  but,  if  the  deed  or  conveyance  be  condiiumal,  then  the 
Tendon's  continuing  in  possession  does  not  avoid  it,  because,  by  the  terms 
of  the  conveyance,  the  vendee  is  not  to  have  the  possession  till  he  has 
performed  the  condition.  Now,  here,  the  bill  of  sale  was,  on  the  face  of 
it,  absolute,  and  to  take  place  immediately,  and  the  possession  was  not 
delivered;  and  that  case  makes  the  distinction  between  deeds,  or 
bills  of  sale,  which  are  to  take  place  immediately,  and  those  which 
are  to  take  place  at  some  future  time ;  for,  in  the  latter  case,  the 
possession  continuing  in  the  vendor  till  that  future  time,  or  till  that  con« 
dition  is  performed,  is  inconsistent  with  the  deed ;  and  such  possession 
comes  within  the  rule  as  accompantfing  and/blkwing  the  deed.  That  case 
has  been  universally  followed  by  all  the  cases  since.  MarHndaie  v.  Booths 
3  B.  &  Ad.  498,  still  further  illustrates  this  principle,  and  is  ahnost  iden- 
tical with  the  present  case.  There,  A.  being  indebted  to  B.  in  the  sum 
of  100/.  for  goods,  applied  for  a  further  supply  upon  credit,  and  for  a  loan. 
B.  refused  to  grant  either  without  security ;  and  it  was  thea  agreed  that 
A.  should  give  a  bill  of  sale  of  his  household  furniture  and  fixtures ;  and 
that  B.  should  give  him  credit  for  200/.  on  that  security.  Before  the  bill 
of  sale  was  executed,  B.,.  upon  the  fitith  of  such  agreement,  advanced  to 
A.  90/.  in  money  and  goods,  and  afterwards,  on  the  8th  of  May,  1828, 
A.  executed  a  bill  of  sale,  whereby,  in  consideration  of  the  debt  of  100/., 
he  bargained  and  sold  to  B.  all  his  (A.'s)  household  goods  and  fumiture» 
&c.,  with  proviso,  that,  if  A.  should  pay  the  100/.  by  instalments,  the 
first  of  which  was  to  be  due  on  the  7th  of  June,  the  deed  should  be 
*6951  *^^^^ '  ^^'  ^  <^f9^1t  of  payment  of  any  of  the  instalments  at  the 
^  time  appointed,  it  should  be  lawful,  although  no  advantage 
should  have  been  taken  of  any  previous  default,  for  B.  to  enter  upon  the 
premises,  and  take  possession,  and  sell  off  the  goods.  There  was  a  ftir- 
iher  proviso,  that,  until  such  delault,  it  should  be  lawful  for  A.  to  keep 
possession  of  them.  In  1823,  A.  had  given  a  warrant  d*  attorney  to  C.  & 
D.  as  security  &ff  a  debt  of  1100/.,  and  they,  in  November,  1828,  en- 
tered up  judgment,  4ind  sued  out  ajf./a.,  under  which  the  sheriff  seized 
the  goods ;  and  it  was  held,  in  trespass  brought  by  B.  against  the  sheriff, 
that,  under  these  circnmstances,  fte  bill  of  sale  was  not  fraudulent  by  rea- 
son of  A.'s  having  continaed  in  possession.  That  case  was  followed  by 
Seed  V.  WUmoij  7  Bingfa.  677,  6  M.  &  P.  553^  where  it  was  held  that  a 
mortage  irf  chattels,  without  delivery  of  possession  to  the  mortgagee,  is 
valid,  if  the  mortgagor's  continuing  in  possession  be  consistent  with  the 
terms  of  the  deed.  Minshall  v.  LUn/dy  2  M.  &  W.  460,  is  to  the  same 
effect. 

Charmell,  Serjt.,  (with  whom  was  Overend^)  fi>r  the  defendant.  Gene- 
rally speaking,  the  circumstance  of  the  goods  remaining  in  the  possession 
of  die  assignor,  is  a  badge  of  fraud.  [Cresswell,  J.  How  db  you  deal 
wi&  the  statement  in  the  case,  that  the  bill  of  sale  was  bondjide  executed  ?] 
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No  doubt,  that  presents  a  difficulty.  [Cresswell,  J.  If  the  deed  was 
band  fide  executed,  Boulton  sold  his  goods,  and  transferred  the  property 
in  them,  to  the  plaintifl^.]  Still,  the  plaintifls  are  not  in  a  situation  to 
maintain  trover ;  as  they  were  not  entitled  to  the  possession  of  the  goods : 
Gordon  v.  Harper^  7  T.  R.  9.  Boulton  was  to  remain  in  possession 
until  default  in  payment  of  196/.  6$.  bd\  on  demand:  and  the  case  does 
not  state  that  there  has  been  a  demand.  In  Mariisidale  *v.  Boolhj  rmaq^ 
Reed  ▼.  WUmoi,  and  Ji/Rnshall  y.  Lloyd^  there  was  a  day  named.  *- 
Here,  the  plaintifis  could  have  had  no  action  against  Boulton  until  after 
demands  The  piaintiffii  must  rely  on  the  conversion  by  the  sale  of  die 
goods  under  Taylor's  judgment,  as  dispensing  with  the  necessity  of  a 
formal  demand. 

Manmngj  Serjt.^  in  reply.  The  goods  were  absolutely  conveyed  to 
the  plaintiff  by  the  bill  of  sale,  subject  only  to  Boulton's  enjoyment  of 
the  use  of  them  until  default.  [Maule,  J.  The  proviso  is  for  payment 
of  the  money  at  a  day  not  yet  arrived.  Suppose  Boulton  tenders  to  Tay- 
lor the  amount  of  his  debt,  will  he  not  be  entitled  to  the  goods  ?]  Not 
after  they  have  been  taken  in  execution.  In  efiect,  the  seizure  under 
Taylor's  judgment  operated  as  a  default  on  the  part  of  Boulton,  upon 
wbich  the  right  of  possession  in  the  plaintifis  impliedly  arose.  Suppose 
the  agreement  had  been  that  Boulton  should  continue  in  possession  until 
the  1st  of  January,  1850 ;  if  Boulton  had  in  the  mean  time  done  any 
thing  to  destroy  the  goods,  he  would  haye  been  guilty  of  a  conversion. 
In  Litt.  §  71,  it  is  said,  « If  I  lend  to  one  my  sheep  to  tathe  hiis  land,  or 
my  oxen  to  plough  the  land,  and  he  killeth  my  oattle,  I  may  well  have 
an  action  of  trespass  against  him,  notwithstanding  the  lendii^."  Lord 
CoKS,  commenting  upon  this^  says :  (a)  <<  And  the  reason  is,  Uiat,  when 
the  bailee,  having  but  a  bare  use  of  them,  taketh  upon  him  as  an  owner 
to  loll  them,  .he  loseth  the  benefit  of  the  use  of  them.  Or,  in  these  cases, 
he  may  have  an  action  of  trespass  sur  le  case  for  this  conversion,  at  his 
election."  [Maule,  J.  Tou  would  ask  us  to  infer  that  Boulton  exe- 
cuted the  warraiit  of  attorney  for  the  purpose  of  getting  the  goods  seized. 
In  Gordon  v.  Harper^  7  T.  R.  9,  it  was  held,  that,  where  goods  leased 
(as,  fiimiture)  with  *a  house  have  been  wrongfully  taken  in  exe»  r«597 
Ctttion,  die  landlord  cannot  mamtain  trover  against  the  sheriff*  "- 
pending  the  lease,  because,  to  maintain  such  an  action,  he  must  have 
the  right  of  possession,  as  well  as  the  right  of  property,  at  the  time.] 
There,  the  landlord  was  considered. as  having  only  a  reversionary  inte* 
rest.  [Chessweix,  J.  The  plaintifis  might  never  be  entitled  to  the 
possession  of  the  goods.]  They  would  be  entitled  on  failure  of  Boulton 
to  pay  the  money  on  demand ;  and,  he  being  prevented  by  the  sale  from 
complying  with  his  undertaking,  the  demand  was  di^nsed  with,  accord- 
ing to  Sir  JbUhony  Main's  case,  5  Co.  Rep.  20  b,  where  it  is  laid  down, 
that,  if  a  man  seised  in  fee  covenants  to  enfeoff*  J.  S*  t^nm  requesij  and 

(a)  Co.  litt.  &7  a. 
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afterwards  makes  a  feoffinent  in  fee  to  another,  J.  S.  ahall  have  an  action 
of  covenant,  wUhaui  request.  Suffering  goods  to  be  taken  in  execution 
under  a  voluntarjr  judgment  is  equivalent  to  a  conveyance. 

TiKDAL,  C.  J.  Ever  since  the  case  of  Gordon  v.  Harper ^  7  T.  R.  9, 
I  take  the  rule  to  have  been,  that,  to  entitle  a  party  to  maintain  trover, 
he  must  have  the  right  of  possession,  as  virell  as  the  property,  in  the  goods 
sought  to  be  recovered.  That  case  has  been  followed  by  many ;  and  I 
am  unable  to  distinguish  it  from  the  present  case,  except  in  diis,  that 
there,  the  right  of  the  landlord  to  the  possession  of  the  goods  was  post- 
poned for  a  certain  and  definite  time,  whereas  here,  the  goods  were  to 
revert  to  the  plaintiffs  at  an  uncertain  time,  viz.,  on  default  of  Boulton  in 
payment  of  the  debt  on  demand.  When  the  conversion  complained  of 
took  place,  the  plaintiffs  were  not  in  a  situation  to  require  possession  of 
the  goods.  I  therefore  think  the  case  is  governed  by  Gordon  v^  Harper^ 
and  that  the  plaintifis  are  not  entitled  to  maintain  trover. 
*6981  *CoLTBiAN,  J.  The  case  of  Cooper  v.  WMomaUj  ante,  p.  672, 
decided  a  few  days  ago,  arose  under  circumstances  somewhat 
analogous  to  those  of  this  case.  There,  the  goods  had  been  demised  by 
the  plaintiff  to  one  Savage  at  a  weekly  rent,  and  Savage  was  to  hold  them 
until  demand  made.  Savage,  however,  took  upon  himself  to  sell  the 
goods  to  a  third  party ;  and  we  held,  that,  although  no  demand  had  been 
made  upon  Savage,  yet,  as  he  had  by  his  own  wrongful  act  disabled 
himself  from  restoring  the  goods,  the  plaintiff  might  maintain  trover  for 
them  against  the  vendee.  We  so  held  expressly  on  the  ground  that  the 
bailment  had  been  determined  by  the  voluntary  act  of  the  bailee  himself. 
We  thought  the  case  then  before  us  distinguishable  from  that  of  Gordon 
V.  Harper f  on  the  ground  that  the  act  which  constituted  the  conversion, 
was  the  act,  not  of  the  sheriff,  but  of  the  party  himself.  The  present 
case,  however,  is  much  stronger  in  favour  of  the  defendant  than  was 
Gordon  v.  Harper :  there,  a  simple  demand  only  was  necessary ;  here, 
on  a  demand  being  made,  the  debtor  had  the  option  of  paying.  For 
these  reasons,  I  think  our  judgment  must  be  for  the  defendant,  on  the 
count  in  trover.  » 

Maule,  J.  This  is  an  action  of  trover,  in  which  the  defendant  has 
pleaded  not  guilty,  and  a  denial  of  the  plaintiffs'  possession.  The  ques- 
tion for  the  opinion  of  the  court  is,  whether  the  plaintiffs  wei^  lawfully 
possessed  of  the  goods.  That,  I  apprehend,  means,  so  entitled  to  the 
immediate  possession  as  to  enable  them  to  maintain  this  form  of  action. 
I  think  they  were  not  so  entitled.  It  seems  to  have  been  intended,  on 
the  part  of  the  defendant,  to  be  contended  that  the  deed  under  which  the 
plaintifis  claimed,  was  void.  All  question,  however,  as  to  the  validity 
*6991  ^^  ^^  ^^'  ^^  ^^^^  ^^  excluded  by  the  ^statement  in  the  case,  that 
^    it  was  **bondJide  executed  by  Boulton  and  the  plaintiffs." 

The  other  point  raised  is,  I  think,  conclusive  against  the  plaintiffi' 
right  to  recover.     The  case  is  not  to  be  distinguished  fix>m  Gordon 
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T.  Harper,  which  has  often  been  cited,   and  has  nerer  been  disap- 
proved of.(a) 

Cbessw£ll,  J.  I  am  entirely  of  the.  same  opinion.  Upon  the  plea  of 
not  possessed,  the  plaintifis  must  succeed  on  the  first  point,  the  case 
expressly  finding  that  the  bill  of  sale  was  bonA  fide  executed.  But 
construing  the  deed  according  to  its  terms,  it  clearly  did  not  give  the 
plaintifis  a  present  ri^t  of  possession ;  nor  did  the  sale  by  the  sherifi". 
Before  the  plaintifis  could  be  entitled  to  possession  of  ^e  goods,  it 
was  necessary  that  there  should  have  been  a  demand  of  the  money,  and 
a  failure,  on  the  part  of  Boulton,  to  comply  with  that  demand.  Neither 
of  these  things  has  happened ;  and  therefore  the  plaintifis  had  not  such  a 
present  right  of  possession  as  would  entitle  them  to  maintam  trover. 

Judgment  for  the  defendant. 

(a)  Lord  Kenyon  then  says :  «<  The  trae  qaestioii  is,  whelihar,  when  a  penon  has  Uaud 
p)od»  in  a  hooae  to  another  for  a  certain  time,  whereby  he'  parte  with  the  right  of  poeBession 
daring  the  term  to  the  tenant,  and  has  only  a  reversionary  interest,  he  can,  notwithstanding, 
reooTer  the  value  of  the  whole  property,  pending  the  existence  of  .the  term,  in  an  action  of 
trover.  The  very  statement  of  the  proposition  afi&rds  an  answer  to  it"  But,  hi  the  statemmt 
correct!  If  goods  are  incapable  of  being  UoMtd,  (vide  ante,  676,}  the  legal  character  of  the 
transaction  in  Gordon  v.  Harper  would  appear  to  be,  a  Ucente  to  use  the  goods  in  a  certain  way 
during  th^  term  granted  in  Ihe  hous^ ;  and  a  question  might  arise,  whether  the  license,  though 
given  for  a  definite  period,  was  not  determinable  by  the  wrongful  act  of  the  licensee. 
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A  joint-stock  company,  of  which  the  plaintiff  and  defendant  were  both  directors,  occupied  a 
house  belonging  to  the  plaintifC  A  draft  agreement,  prepared  by  the  plaintiff's  attorney, 
was  submitted  to  the  solicitors  of  ihe  company,  and  by  them  approved  and  letumed ;  and, 
at  a  subsequent  meeting  of  the  directors,  a  resolution  was  made  empowering  the  soticiton 
to  sign  the  agreement  on  behalf  of  the  company.  The  agreement,  however,  was  never  exe- 
cuted. In  debt  for  use  and  occupation,  th»  plaintiff  offered  the  dmft  in  evidence,  not  as  an 
agreement  binding  per  se,  (it  being  neither  dated,  stamped,  nor  signed,)  but  for  the  purpose 
of  showing  that  die  occupation  of  the  premises  was  to  be  by  the  other  directors,  exelutioe  of 
tUmtel/:-^  m, 

SMd,  that  the  draft  was  inadmissible,  for  want  of  a  stamp,  inasmuch  as  ft  could  only  be  relied 
on  as  proof  of  the  spedal  agreement,  the  plaintiff's  position  precluding  him  from  maintaining 
an  action  against  a  co-director  upon  an  in^lUd  contract 

s 

Debt,  for  use  and^  occupation.    Plea,  never  indebted. 

By  bis  particulars  of  demand  the  plaintiff  claimed  210^  for  «oiie  year's 
rent,  from  the  25th  of  December,  1842,  to  the  2&th  of  December,  1843, 
of  house  and  premises  No.  2,  Adelaide  Place,  in  the  city  of  London, 
occupied  by  the  Oriental,  Colonial,  and  General  Life-Assurance  Company, 
of  which  company  the  defendant  was  director,"  apd  15/.  for  charges  of 
valuation  of  fixtures  agreed  to  be  taken  by  the  company. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sittings  in  London 
in  Easter  term  last.  The  facts  were  as  follow : — ^In  November,  1842, 
certain  persons  associated  themselves  together  for  the  purpose  of  esta- 
blishing a  company  to  be  called  The  Oriental,  Colonial,  and  General  Life- 

2o2 
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Assurance  Company.  The  defendant  was  named  one  of  the  direetors, 
and,  as  such,  attended  several  meetings.  The  plaintiff  also  was,  bj  a 
resolution  of  the  20th  of  December,  appointed  a  directoi'  of  the  proposed 
company.  There  was  no  evidence,  however,  of  his  having  assumed  to 
act  as  a  director  before  the  12th  of  January,  1843. 

At  a  meeting  held  on  the  29th  of  December,  1842,  the  defendant  being 
*7011  ^°^  ^^  ^^  directors  then  present,  it  *was  resolved  « that  the 
premises  No.  2,  Adelaide  Place,  city,  be  provisionally  rented  for 
one  year  from  the  1st  of  January,  1843,  with  power  of  having  a  lease  for 
twenty-one,  years,  at  the  expiration  of  that  term,  at  a  rent  of  210/.  per 
annumj  to  contain  the  usual  covenants  and  conditions."  A  correspond- 
ence took  place  between  the  solicitors  for  the  con[ipany  and  the  plaintilf's 
solicitor,  which  resulted  in  an  agreement  being  drawn  up  by  the  latter, 
and  submitted  to  the  former  for  approval  and  signature.  . 

At  a  meetbg  held  on  the  6th  of  January,  1843,  at  which  also  the 
defendant  was  present,  it  was  resolved,  «that  the  sub-committee  be 
authorized  to  take  steps  for  the  immediate  occupation  of  the  house  taken 
for  the  company ;"  and  « that  the  solicitors  be  authorized  to  sign  the 
agreement  with  Mr.  Chadwick,  on  behalf  of  the  directors." 

On  the  part  of  the  defendant  it  was  objected,  that  these  resolutioBS 
were  inadmissible  to  prove  an  agreement,  for  want  of  a  stamp ;  and  the 
case  of  Lucas  v.  Beach,  1  Mann.  &  6r.  417,  1  Scott,  N.  R.  350,  was  cited. 
To  this  it  was  answered,  that,  inasmuch  as  the  resolutions  were  not 
offered  as  evidence  of  any  agreement,  no  stamp  was  necessary ;  and 
Vaughian  v.  Brim,  1  Mann.  &  Gr.  359,.  1  Scott,  N.  R.  258,  was  relied 
on.     The  objection  was  overruled. 

In  order  to  shov^  a  distinct  contract  between  the  plaintiff  and  the 
directors  personally,  Mr.  Sturmy,  the  plaintiff's  attorney,  was  called. 
He  stated  that  he  forwarded  a  draft-agreement  to  Mr.  Wathen,  one  of  the 
company's  solicitors,  on  the  5th  of  Januaiy,  1843,  and  that  Wather 
brought  it  back  to  him  on  the  same  day,  with  certain  alterations,  to  whict 
he  (Sturmy)  did  not  object 

The  agreement  commenced  as  follows : — 
•7021  <*  Memorandum  of  agreement  made  this day  of  •Jan- 
uary, 1843,  betwe^i  William  Chadwick,  of,  &c.,  for  himself,  his 
executors  and  administrators,  of  the  one  part,  and  J.  B.  Wathen  and  £. 
Strick,  solicitors  and  agents  of  and  for. and  on  behalf  of  the  directors  of 
the  Oriental,  Colonial,  and  General  Life-Assurance  Company,  (save  and 
except  the  said  William  Chadwick,)  of  the  other  part."  The  agreement 
witnessed  ^  that  the  said  William  Chadwick  doth  hc;reby  agree  to  let 
unto  the  said  directors  and  other  the  directors  for  the  time  being,  (except 
the  said  William  Chadwick,)  and  the  said  J.  B.  Wathen  and  £.  Strick, 
as  such  solicitors  for  and  on  behalf  of  the  said  directors,  (except  as  afore- 
said,) do  hereby  agree  to  take  and  rent  of  the  said  William  Chadwick, 
aU  that  messuage  or  tenement,  situate  and  being  in  Adelaide  Place,  Lon- 
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don  Bridge,  in  the  city  of  London,  and  known  as  No.  2,  there,"  &c.  &c. 
The  agreement  then  went  on  to  provide  for  payment  of  the  rent  quar- 
terly, for  the  purchase  by  the  company  of  the  fixtures,  for  a  future  lease, 
and  other  matters.  There  was  no  evidence  of  actual  occupation  by  the 
company  beyond  one  quarter  of  a  year. 

On  the  part  of  the  defendant,  it  was  objected  that  this  draft  agreement 
^which  had  no  signature)  was  inadmissible,  for  want  of  an  agreement 
stamp. 

The  learned  jndge  being  of  opinion  that  this  objection  was  well 
founded,  nonsuited  the  plaintiff,  reserving  to  him  leave  to  move  to  enter 
a  verdict  for  62/.  10s.,  if  the  court  should  be  of  opinion  that  the  draft 
was  admissible,  notwithstanding  the  want  of  a  stamp,  to  prove  the  terms 
upon  which  the  premises  had  been  occupied. 

Shee^  Serjt.,  in  Easter  term,  accordingly  obtained  a  rule  nisi.  He 
referred  to  Cully  v.  Smithy  2  M.  &  Rob.  96 ;  Bamsbottam  v.  Tunbridg^^ 
2  M.  &  Sel.  434 ;  JRamsboOom  v.  Moriley,  2  M.  &  Sel.  445  ;  Wheldon  v. 
•Matthews,  2  Chitt.  R.  399 ;  Parker  v.  Dubois,  1  M.  &  W.  30 ;  .^^q^ 
Doe  dem.  Lamboum  v.  PedgripA,  4  C.  &  P.  312;  The  King  v.  *• 
The  Inhabitants  of  St.  Martin,  Leicester,  2  Ad.  &  E.  210 ;  Vaughton  v. 
Brine,  1  Mann.  &  Gr.  359,  1  Scott,  N,  R.  268 ;  Hawkins  v.  Warre,  3  B.  & 
C.  690,  5  D.  & R.  512 ;  2LndDrmt  v.  Broum,  3  B.  & C.  666,  5 IX  &  R.  582. 

Byles,  Seijt.,  (with  whom  was  Wordsiporth,)  now  showed  cause.  As- 
suming the  date  of  the  agreement  to  be  the  6th  of  January,  that  being  the 
day  on  which  the  draft  was  returned  approved  on  the  part  of  the  company, 
the  plaintiff  is  not  in  a  condition  to  maintain  an  action  on  any  agreement  to 
be  implied  from  the  occupation  of  the  premises  in  question  by  the  company, 
seeing  that  he  was  himself  a  director,  and  consequently  a  joint  occupier 
with  the  defendant  and  the  other  directors.  The  plaintiff  must,  therefore^ 
rely  upon  the  unsigned  agreement  in  writing  prpduced  by  Mr.  Sturmy,  as 
containing  the  terms  on  which  the  company  contracted  with  him ;  and,  if 
80,  it  clearly  required  a  stamp.  The  stat.  55  G.  3,  c.  184,  Sched.  Part  1, 
tit.  .^greementj  imposes  a  stamp  upon  any  «  agreement,  or  any  minute  or 
memorandum  of  an  agreement,  made  in  England,  finder  hand  only,  or, 
made  in  Scotland,  without  any  clause  of  registration,  (and  not  otherwise 
charged  in  this  schedule,  nor  expressly  exempted  from  all  stamp-duty,) 
where  the  matter  thereof  shall  be  of  the  value  of  20/.  or  upwards,  whether 
the  same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument"  la  Drant  v.  Broum,  3  B.  &  C.  665, 
5  D.  &  R.  582,  which  is  the  only  case  of  those  cited  that  at  all  approaches 
this,  the  document  was  a  mere  proposal.  A.  entered  into  a  written  agree- 
n>ent  with  B.  for  the  hire  of  a  piece  of  land  for  the  puxpose  of  making 
bricks.  C.  afterwards  made  an  *offer  in  writing  to  let  another  r*>jQA 
piece  of  land  to  A.,  upon  the  terms  contained  in  the  agreement  be-  '' 
tween  him  (A.)  and  B.,  and,  at  a  subsequent  time,  A.  verbally  accepted 
this  offer.    In  an  action  by  C.  for  a  breach  of  some  of  the  terms  of  this 
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contract,  it  i¥as  held  that  the  written  offer  made  by  C.  was  admissible  in 
evidence  without  being  stamped.  [Ckesswell,  J.  The  distinction  between 
the  two  cases  is  this :  in  Drant  y.  Brovm^  the  paper  ofiered  in  evidence  was 
a  mere  proposal:  liere,  it  is  the  remit  of  the  negotiation.  Abbott,  C.  J., 
there  says :  « I  quite  agree  to  the  proposition  of  law  laid  down  for  the  de- 
fendant, that  if  a  bargain  made  by  parol  is  afterwards  reduced  into  writing, 
that  is  the  perfection  of  the  agreement  t  but  here  the  order  was  reversed ;  a 
written  proposal  was  made  at  the  first  meeting,  but  then  it  was  uncertain 
whether  there  would  or  would  not  be  a  contract.  The  fact  as  to  the  agree- 
ment between  Leggott  and  Grant  was  first  to  be  ascertained.  Then  an 
agreement  was  made,  by  parol,  that  Leggott  should  have  the  land  on  cer- 
tain terms.  The  writing  signed  by  the  pi^ntiff  was  a  mere  proposal,  and 
was  never  signed  by  Leggott.  The  plaintiff,  therefore,  had  legally  made 
out  his  case  before  that  paper  was  produced,  and,  when  produced,  it  did  not 
show  that  there  was  any  written  contract."  What  evidence  is  there  here 
that  the  proposal  was  assented  to,  but  this  paper  ?  Maule,  J.  It  becomes 
a  mere  question  whether  the  absence  of  signature  lets  in  the  unstamped 
agreement.]  The  words  «  under  hand  only"  in  the  stamp  act,  do  not  im- 
port that  actual  signature  is  necessary,  but  are  used  merely  to  denote  an 
agreement  not  sealed,  in  contradistinction  firom  a  deed.  If  this  were  not  so, 
the  act  might  always  be  evaded.  And  there  is  nothing  in  the  dictum  of 
Patteson,  J.,  in  The  King  v.  The  InhabUarUs  of  St.  Martin^  Leicester ^ 

*7051  ^  ^^'  ^  ^*  ^^^'  ^^^  ^^  ^  militates  against  *thia  construction. 
^  [Cresswell,  J.  Williams  v.  Stoughtoriy  2  Stark.  N.  P.  C.  292, 
is  a  strong  authority  to  show  that  a  stamp  is  necessaiy,  notwithstanding  the 
document  bears  no  signature,  provided  it  be  the  evidence  of  the  agreement  ? 
Shee^  Serjt.,  (with  whom  was  Hoggins y)  in  support  of  the  rule.  At  the 
assumed  date  of  this  agreement,  the  plaintiff  was  not  a  director.  [Cres&- 
v^ELL,  J.  The  agreement  shows  that  he  was.  Maule,  J.  The  only  point 
is,  as  to  the  necessity  of  a  stamp.]  It  is  submitted  that  no  stamp  was 
necessary.  The  paper  produced  was  neither  an  agreement  nor  a  minute  or 
memorandum  of  an  agreement.  There  was  no  point  of  time  at  which  any 
thing  had  been  definitely  arranged.  Until  the  document  was  finally  settled 
as  the  terms  of  the  letting,  and  signed  by  the  respective  parties,  neither 
would  be  bound  by  it.  All  was  stiU  in  Jieri,  The  paper  might  clearly  be 
looked  at  for  the  purpose  of  showing  who  were  the  contracting  parties. 
[Maule,  J.  This  agreement  seeks  to  alter  the  natural  position  of  the  parties. 
That  intention  not  having  been  completely  carried  into  effect,  the  juiy 
would  infer  that  it  had  been  abandoned.  The  plaintifTs  case  must  fail 
without  an  express  agreement ;  for,  the  law  will  not  imply  an  agreement  for 
the  occupation  of  premises  on  behalf  of  a  firm,  made  by  one  of  the  part- 
ners with  the  rest  of  the  firm.  And  you  cannot  have  the  benefit  of  the 
special  agreement,  without  evidence  of  it.  Sturmy  could  have  proved,  and 
did  prove,  who  were  the  contracting  parties.  The  paper  was  offered  at  the 
trial,  not  for  that  purpose  merely,  but  to  show  the  terms  of  the  taking.] 
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This  is  not  an  agreement  that  could  be  enforced,  eren  in  equity,  vitfaoat 
proof  of  mutual  assent  to  its  terms :  upon  the  face  of  it,  it  is  a  mere  pro- 
posal. [CoLTMAN,  J.  The  terms  were  ^assented  to.  The  docu-  f-^QQ 
ment  was  complete,  except  in  respect  of  signature  and  date;  and  *' 
the  latter  is  not  material,]  The  case  very  closely  resembles  that  of  Doe  d. 
Lambaum  t.  Pe%n/>A,  4  C.  &  P.  312:  there,  a  draft-agreement  had,  on 
the  back  of  it,  the  following  memorandum — <<  We  approve  of  this  draft;'' 
and  this  was  signed  by  the  parties;  and  it  was  held  that  no  stamp  was  re- 
quisite«  [Cresswell,  J.  Lord  Teivtebden  is  there  reported  to  have  said 
that  the  words  do  not  import  an  agreement.  Suppose,  instead  of  «  We 
approTe  of  this  draft,"  the  words  had  been  «  We  agree  on  the  terms  herein," 

-would  not  that  have  been  an  agreement?  As  ^reported,  the  decision  is  a 
very  strong  one.]  .Lord  Tenterden  evidently  intended  it  to  be  so.  la 
Tke  King  v.  7%«  LfAahiiants  of  St.  Martin^  LeiceBter^  Patteson,  J.,  dis- 
tinctly says:  <<  The  statute  imposes  a  stamp  upon  agreements  under  hand 
only,  meaning  such  as  have  per  se  the  Unding  ^ed  of  an  agreement.^^  In 
Rmnsbottom  v.  Tkxnbridgey  2  M.  &  SeL  434,  a  written  paper,  ddivered  by 
the  auctioneer  to  the  bidder,  to  whom  lands  were  let  by  auction,  containing 
the  description  of  the  lands,  the  term  for  which  diey  were  let  to  the  bidder, 
and  the  rent  payable,  hut. not  signed  by  the  auctioneer  or  any  of  the  parties j 
was  held  not  to  be  such  a  minute  of  the  agreement  as  was  required  to  be 

'Stamped,  pursaant  to  the  statute  48  0.  3,  c.  149,  nor  such  a  writing  as 
would  exclude  parol  evidence.  Bamsbottom  v.  Mortky^  2  M.  &  Sel.  446, 
is  the  converse  of  that  case.  Tha«,  a  written  paper  i^rnec^  hy  tke  auctioneer y 
and  delivered  to  the  bidder,  to  whom  lands  were  let  by  auction,  containing 
the  description  of  the  lands,  the  term  for  which  they  sire  let  to  die  bidder, 

'  and  the  rent  payable,  was  held  to  require  a  stamp,  pursuant  to  the  same 


statute.     Drani  v.  Brown,  3  B.  &  C.  665,  5  D.  &  R.  582,  though 
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^difiering  in  its  facts,  is  not  distingubfaable  in  principle  from  the 
present  case.  Holroyd,  J.,  there  said :  «  A  stamp  is  not  necessary  to  every 
writing  ^ven  in  eviden<;e  to  support  an  agreement,  but  only  to  agreements 
themselves,  or  minutes  or  memorandums  of  agreement.  This  was  a  mere 
proposal :  if  it  had  been  accepted  by  writing,  that  must  have  been  stamped, 
bnt,  bemg  accepted  by  parol,  die' agreement  was,  in  law,  a  parol  agreement." 
The  cases  of  Ramsbottofn  v.  Tknftru^,  and  Ramshotiom  v.  Mortley  are 
'^ted  with  approbation,  by  Lord  Tentebden,  in  Hawkins  v.  Warre,  3  B. 
&  C.  69a,  6  D.  &  R.  512.  In  that  case  the  defendant's  steward  proved 
that  a  liease  had  been  executed  by  the  defendant,  but  not  by  the  plaintiff, 
the  terms  of  which  had  been  reduced  into  writing  by  the  assent  of  both 
parties ;  and  he  stated  that  to  be  the  final  agreement  between  them.  The 
plaintiff,  in  order  to  negative  this  statement,  tendered  in  evidence  another 
unstamped  paper  in  the  handwriting  of  the  defendant's  steward,  the  effect 
of  which  was,  to  show  that, it  was  subsequently  proposed  by  him  that  the 
plaintiff  was  to  hold  at  a  rent  different  from  that  mentioned  in  the  lease ;  and 
it  was  held,  that,  as  t/ds  paper  woe.  not  signed  by  the  parties,  it  did  not 
VOL.1.  66 
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tmouot  to  an  agreement  or  minute  of  an  agreement,  bat  to  a  proposal  ody, 
and  therefore  that  it  did  not  require  a  stamp,  and  was  properly  received  in 
evidence.  With  respect  to  WUKams  ▼.  SUoughhn^  2  Stark.  N.  P.  C.  292, 
it  may  be  observed  that  Pabke,  B.,  on  a  recent  occasion  declined  to  be 
bound  by  that  case. 

CojLTMAN^  J.(a)  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
One  argument  that  has  been  urged  on  the  part  of  die  plaintiff,  is,  that  no 
document  can  require  a  stamp  unless  it  be  signed,  the  words  of  the  stamp 
*7081  *^^^  imposing  a  duty  upon  any  <f  agreement,  or  any  minute  ^r  me- 
,  morandum  of  an  agreement,  made  in  England,  tmcfer  hand  only.*^ 
It  appears  to  me,  however,  that  that  is  not  the  meaning  of  the  statute,  but 
that  the  legislature,  in  using  that  ^Epression,  merely  intended  to  denote 
instrumeQts  under  hand  ddy, — that  is,  not  under  swly^r^in  opposition  to 
instruments  under  seal,  l^e  words  that  follow^  <<  or  made  in  Scotland, 
without  any  clanse  of  reg^ration,"  show  this  to  be  the  true  construction—- 
an  instrument  with  a  clause  of  registration,  in  that  countiy,  haying  the  same 
Ibrce  as  an  instrument  under  seal  with  us.  It  is  a  more  solenm  ^  mode  of 
contracting.  It  has  been  further  insisted  that  the  document  m  question  is 
to  be  looked  at  as  a  mere  proposal,  and  not  as  an  agreement  or  minute  or 
memorandum  of  an  agreement,  and  therefore  requires  no  staaq[>.  It  appears 
to  me,  however,  that  thia  really  was  the  agr^ejDient  between  the  parties.  It 
purports,  on  the  face  of  it,  to  be  an  agreement  for  the  taking  of  the  house 
for  the  use  and  occupation  of  which  the  action  is  brought.  It  is  drawn  up 
formally  by  the  landlord's  attorney,  and  by  him  s^t  for  appro^  to  the 
solicitors  of  the  company,  submitted  to  a  board  of  directors,  and  returned 
with  alterations,  which  are  assented  to  on  the  part  of  the  landlord.  We  also 
liiid  the  directors  passing  resolutions  to  take  the  premises,  and  to  autfaoriae 
their  soMcitois  to  sign  the  agreement  on  their  behalf*  All  this  shows  that 
both  parties  were  treating  the  instrument  in  question^  not  as  a  mere  pro- 
posal, but  ap  an  agreement  It  therefore  foils  within  the  jdescription  of 
documents  in  d^  statute  that  require  a  stamp  to  give  them  fovce  and  validity, 
and  to  render  tben^  admissible  as  evidence  of  a  contract 

Cncsswfiix,  J,  I  also  am  of  opinion  that  this  rule  Aould  be  discharged. 
The  action  b  brought  in  respect  of  the  use  and  occupation  of  a  house,  oc- 
*7091  ^^P^^^  ^y  ^  ^defendant  and  otiieis,  including  the  plaintiff,  as 
members  and  directors  of  a  joint-stock  company.  From  the  use 
and  oceupation  of  premises,  the  law  implies  a  contract  to  pay  rent  The 
eirotimstauce  of  the  plaintiff  being  a  joint-occupier  together  with  the  defend- 
ant fOid  the  ether  parties,  introduces  the  difficulty  that  arose  in  Ibhna  v. 
eSggins^l  B.  &  C.  74,  2  Dowl.  &  R.  196,  and  that  class  of  cases.  In 
Older  to  remove  that  difficulty,  it  became  necessary  to  show  an  express  oon- 
Iract ;  and  for^that  purpose  the  draft  agreement  was  produced.  And  upon 
its  bemg  objected  on  the  part  of  the  defendant  that  the  document  is  inad- 
missible without  a  stamp,  the  plaintiff's  counsel  insists  (bat  it  is  not  an 
(a)  Tindal,  C.  J.,  y»m  tng«g«d  on  dM  oown  jeweb  cms. 
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agreement,  but  a  proposal  onlj.  If  this  were  so,  there  would  be  no  lixpress 
contract  at  all;  and,  consequently,  the  plaintiff  would  be  remitted  to  the 
dilemma  he  was  in  before  the  instrument  was  produced.  It  is  then  said 
that  the  |daintiff  may  prove. a  previous  complete  parol  contract:  but  that  is 
inconsistent  with  the  other  part  of  the  argument  It  is  quite  clear  that  this 
was  the  complete  contract,  or  it  was  nothing  at  all  to  the  purpose.  It  is 
further  contended  that  no  stamp  is  necessary,  because  the  document  is  not 
signed  by  the  parties.  I  fuUy  agree  with  my  brother  Coltman,  that,  if  the 
instrament  imbodies  the  terms  of  die  contract,  and  is  tfie  agreement  by 
which  the  parties  are  to  be  bound,  a  stamp  is  requisite,  aldkough  there 
be  no  signature  attached.  Here,  there  is  nothing  but  the  draft-agree- 
ment in  questicsn  to  show  the  terms  upon  which  the  directors  contracted. 
The  resolutions  could  refer  to  nothing  else.  I  think  the  nonsuit  was  quite 
light. 

Maitle,  J.  I  stiU  continue  to  thmk  that  the  document  in  question  was 
iniidmissible,  for  want  of  a  stamp.  It  appeared  that  the  plaintiff  himself 
was  one  of  the  ^persons  who  would  be  liable  under  an  impHed  con*  r*7i  a 
tract  for  the  use  and  occupation  of  the  premises  for  which  be  soXight  *- 
tosaharge  the  defendant.  That  is  an  answer  to  the  action,  unless  the  diffi- 
culty is  obviated  by  legal  proof  of  an  express  contract.  Throughout  the 
whole  case  there  was  no  evidence  of  any  agreement  such  as  the  plaintiff 
telied  on,  other  than  this  written  document.  The  draft  was  introduced  by 
die  evidence  of  Sturmy,  who  said  that  he  forwarded  a  draft  agreement  to 
Wathen,  one  of  the  company's  solicitors,  on  the  6th  of  January,  1843,  and 
that  Wathen  brought  it  back  to  him  on  the  same  day,  with  certain  altera- 
tions, to  which  he  (Sturmy)  did  not  object.  The  draft  was  then  offered  in 
evidence,  and  objected  to,  not  being  stamped.  On  the  part  of  the  plaintiff^ 
it  is  insisted  the  statute  imposes  a  duty  upon  agreements  <<  under  hand 
only,"  which  is  supposed  to  mean  <<  signed  by  the  parties."  Where,  how- 
ever, the  terms  of  an  agreement  are  reduced  into  writing,  in  the  shape  of  a 
proposal  on  one  side,  assented  to  on  the  other,  that  is  a  binding  contract. 
The  statute  of  frauds  shows  that  signature  is  not  essential  to  constitute  an 
agreement :  it  assumes  that  there  may  be  binding  agreements  without  mgna- 
ture.  This  paper  was  offered  as  a  binding  agreement  between  the  parties. 
The  law  not  requiring  the  authentication  of  an  agreement  in  writing,  except 
in  cases  falling  within  the  statute  of  frauds,  the  question  is,  whether  the 
words  <<  under  hand  only,"  in  the  stamp  act,  require  the  agreement  to  be 
signed,  to  render  it  liable  to  stamp-duty.  Looking  at  Aose  words,  coupled 
with  those  that  follow,  as  to  agreements  made  in  Scotland  without  any 
clause  of  registration,  and  seeing  that  agreements  might  be  made  that  would 
be  perfectly  valid,  and  effectual  without  any  stamp,  if  in  all  cases  agreements 
not  signed  were  held  not  to  be  within  the  statute ;  it  seems  to  me  to  follow 
that  the  true  construction  of  the  stamp-act  is  that  which  *has  al-  r^-ti  i 
ways  been  put  upon  it,  viz.,  that,  if  the  document  contain  the  terms ' 
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of  the  agreenient  between  the  parties,  a  stamp  is  requisite.  For  these 
reasons,  I  am  of  opinion  that  the  document  produced  iii  this  case  ought  to 
have  been  stamped,  and  that  the  nonsuit  was  right 

Rule  discharged. 


DOE  dem.  REYNOLDS  v.  ROE.    May  24. 

Whereanbtequaat  tcknowkd^meni  bj  the  altomey  of  Um  tenant,  U  nHed  on  to  aU  an  iaaof^ 
ficient  lemce  of  the  declaration  and  notice  in  ejectment,  the  affidavit  must  diitinctly  ihow 
that  the  party  is  the  tenant's  attorney  in  the  n»tter. 

Byles,  Sexjt^i  moved  for  judgment  against  the  casual  ejector,  upon  an  affi- 
davit of  service  of  the  declaration  ^nd  notice  on  a  servant  of  the  tenant  \q)on 
the  premises,  and  alleging  an  acknowledgment,  by  the  tenant's  attorney,  of 
their  having  come  to  his  hands  before  the  term.  .  He  referred  to  Temy  d. 
MiUs  V.  CiMsy  1  Scott,  52,  where  a  similar  affidavit  was  held  sufficient ; 
and  also  to  Archbold's  Practice,  7th  edit.  p.  739.  [Maule,  J.  How  does 
it  appear  that  the  party  who  makes  the  acknowledgment  is  .the  attorney  of 
the  tenant?]  The  affidavit  states  that  the  action  was  brought  torecQiier 
possession  of  premises  mortgaged  by  Woodward,  the  tenant  in  possession, 
in  1837,  to  secure  the  payment  of  3200/.  on  certain  days ;  that  2000/.  and 
interest  were  due,  and  that,  Woodward  having  made  defiiult,  this  action 
was  Jbrou^t  to  recover  the  possession,  and  also  an  action  of  covenant 
against  Woodward  to  recover  the  mortgage-debt ;  that,  in  the  latter  action, 
a  distringas  had  been  obtained,  and  an  appearance  thereupon  entered  for 
Woodward,  by  Tucker  and  Stevenson,  his  attorneys ;  that  the  declaration 
and  notice  m  ejectment  were  served  upon  a  shopman  ofWoodward  upon 
*7121  ^^  premises ;  and  that  the  plaintiff's  *att()(pey  had  since  mich  ser^ 
vice  seen  Tudcer,  who  came  to  him  with  a  view,  as  he  stated,  of 
settling  both  actions,  and  that,  on  that  occasion,  certain  terms  were  proposed, 
but  the  negotiation  ultimately  proved  unsuccessful. 

CoLTMAN,  J.    The  authorities  cited  seem  to  be  in  point ;  and  the  affidavit 
sufficiently  shows  that  Tucker  was  Woodward's  attorney. 

Rule  granted.(a) 
(a)  Vide  Am  dtm.  Cfibbard  v.  Roe,  3  Mann.  A,  Gr,  S7»  8  Scott,  N.  R.  868.' 


ATKINSON  V.  FOSTER.    May  24. 

In  an  aotion  against  one  of  two  pait-ownera  npon  a  ebaiteiwpailgr  made  by  him  alone :— BUA 
that  another  partKnrner,  who  was  no  pAity  to  the  action,  and  did  not  anthoriae  the  defence^ 
was  a  competent  witness  ibr  the  defendant 

AssDMFsrr,  on  a  charter-party,  to  which  the  plaintifi*  and  defendant  only 
were  parties.  At  the  trial  before  Wightuan,  J.,  at  the  last  assizes  at  Li- 
Terpool,  the  captam  who  was  called  as  a  witness  on  the  part  of  the  defend- 
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ant,  stated,  on  the  voir  dbrtf  that  be  was  a  part-owner  of  the  ship  with  the 
defendant.  It  was  thereupon  objected,  for  the  plaintiiT,  that  he  was  not  a 
competent  witness,  inasmuch  as  he  bad  a  direct  interest  in  the  evenl  of  the 
suit,  being  substantially  a  co-defendant.  Upon  his  stating,  however,  that 
he  did  not  defend  the  action,  or  authorize  the  defence,  the  learned  judge 
thought  "him  a  competent  witness  under  Lord  Denman's  act,  6  &  7  Vict, 
e;  85,  and  according^  permitted  him  to  be  examined. 

The  jury  returned  a  verdict  for  the  defendant. 

BykSf  Serjt.,  tn  Easter  term,  obtained  a  rule  nisi  fi>r  a  new  trial,  On  the 
ground  that  the  captam^s  evidence  had  been  improperly  received. 

^Channellj  Serjt.^  (with  whom  was  Hugh  IStf,)  now  showed  r^^to 
cause.  ^*  One  part-owner,  although  he  be  the  husband,  cannot,  as 
such,  pledge  the  others  to  the  expenses  of  a  lawsuit :"  Abbott  on  Shipping, 
7th  edit.^  p.  107.  (a)  What  possible  objection,  then,  could  there  be  to  the 
competency  of  the  witness  in  this  case  ?  Putting  it  at  the  highest,  part^wn- 
ers  of  a  ship  are  but  joint-contractors  with  the  others ;  and  m  that  view  the 
captab  was  a  competent  witness  under  the  3  &  4  W.  4,  c.  42,  s.  26 ;  (&) ,  Rus- 
sell  V.  Blake^  2  Mann.  &  Gr.  374,  2  Scott,  N.  R.  574;  Poole  y.  Palmer^ 
9  M.  &  W.  71.  If  there  be  any  doubt  as  to  his  admissibility  under  that  sta- 
tute, he  is  clearly  made  competent  by  the  eni^cting  part  of  the  6  &  7  Viet., 
c.  85,,(c)  and  is  not  within  the  exceptive  proviso. 


\  Citing  CawpUa  ▼.  Suin,  6  Dow.  185. 

j  Which,  « in  order  to  render  the  rejection  olTwitneMefl,  on  the  ground  of  interest,  f om  fie- 
^aent/'  enact^  «that  if  any  witn^e  Bhall  be  objected  to  as  incompetent,  otl  the  ground  that  the 
▼eidict  or  judgment  in  the  action  on  which  it  shall  bo  proposed  to  examine  him  woald  be  ad« 
missible  in  evidence  for  or  against  him,  such  witness  shaU  nevertheless  be  examined,  but,  in 
that  case,  a  verdict  or  judgment  in  that  action  in  &vour  of  the  party  in  who^e  behalf  he  shall 
have  been  examined,  shall  not  be  admissible  in  evidence  for  him,  or  any  one  claiming  under 
him ;  nor  shall  a  vordict  or  judgment  against  the  party  on  whose  behalf  he  shall  have  been  ex- 
amined, be  admissible  in  evidence  against  him,  or  any  one  claiming  under  him." 

(€)  The  first  section  of  which  recites,  that  *«  the  inquiry  after  truth  in  courts  of  justice  is  often 
ohrtruded  by  incapacities  created  by  the  present  law,  and  it  is  desirable,  that  full  information  as 
to  the  foots  in  issue,*  both  in  criminal  and  civil  cases,  should  be  laid  before  the  persons  who  are 
appointed  to  decide  upon  them,  and  thM  such  persons  should  exercise  their  judgment  on  the 
credit  of  the  witnesses  adduced,  and  on  the  truth  of  their  testimony  ;*'  and  enacts  **  that  no  per* 
son  ofisied  as  a  witness  shall  hereafter  be  excluded,  by  reason  of  incapacity  from  crime  or  in- 
terest, from  giving'  evidei^,  either  in  person  or  by  deposition,  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  en  any  inquiry  arising 
in  any  suit,  action,  or  prooeecfing,  civil  or  criminal,  in  any  court,  or  before  any  judge,  jury,  she- 
rifl^lfciimer,  magistmt«,  officer  or  person  having,  by  law,  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence ;  but  that  every  person  so  offered  may  and  shall  be  admit- 
ted to  give  evidence  on  oath,  or  solemn  affirmation,  in  those  cases  wherein  affirmation  is  by  law 
receivable,  notwithstanding  that  such  person  may  or  shall  have  an  interest  ib  the  matter  in 
question,  or  hi  the  evebt  of  the  trial  of  any  issue,  matter,  question,  or  inquiry,  or  of  the  suit,  ac- 
tion, or  proceeding  in  which  he  is  ofiered  as  a  witness,  axid  notwithstanding  that  such  person 
offered  as  a  witness  may  have  been  previously  convicted  of  any  crime  or  oflence :  Provided  that 
4liis  act  shall  not  render  competent  any  party  to  any  suit,  action,  or  proceeding  individually 
named  in  the  record,  or  any  lessor  of  the  plaintiff  or  tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any  defendant  in  replevin  may 
make  cognisance,  or  any  person  in  whose  immediate  and  individual  behalf  any  action  may  tw 
brought  or  defended,  either  wholly  or  in  part,  or  the  husband  or  wife  of  such  persons  respect- 
ively :  provided  also,  that  this  act  shall  not  repeal  any  provision  in  the  7  W.  4  and  1  Vict  c. 
M:  Provided,  that,  in  courts  of  equity,  any  defendant  to  any  cause  pending  in  any  such  court, 
may  be  examined  as  switness  on  the  beiialf  of  the  phdntiff  or  of  aiqr  codefondant  ia  any  maSk 
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^jtAi  *Bylei^Seqt^in  supportof  the  rule.  The  witness  was  clearly  b- 
competent  at  common  law.  [Mattle,  J.  I  do  not  thuik  ttat  is  quite 
so  clear.  The  defendant  alone  lets  the  ship  to  die  plaintiff:  the  contract  ik 
b^ween  those  two  only.]  The  case  is  distinguishable  from  Aat  of  co-con- 
tractors. Under  a  writ  of^.  fa, ,  the  dieriff  would  seize  the  entire  diip,  tfaou^ 
he  could  only  sell  the  defendant's  interest  [Mattle,  J.  Do  you  contend  that 
tenants  in  common  of  chattels  cannot  be  witnesses  for  each  other?]  No : 
but  it  is  submitted  that  these  parties  are  partners.  [Maule,  J.  They  are 
tenants  in  common  of  the  diip,  and,  it  may  be,  partners  for  the  particular 
voyage.]  RusseU  y.  Blake  and  Pock  v.  Palmer  are  altogeAer  inapplicable, 
Tl^y  were  cases  of  co-contractors'.  Between  part-owners  the  accounts  can 
*7151  ^^^^  ^  tskea  in  equity.  [Maule,  J.  The  3  &  4  W.  4,  *c.  42, 
8.  26,  is  not  restrabed  to  courts  of  law.  Gresswell,  J.  "What 
is  the  particular  interest  the  witness  in  this  case  is  supposed  to  have  ?] 
The  joint  fond  would  be  affected  by  a  verdict  against  the  defendant,  and 
that,  directly,  and  not,  as  in  the  case  of  joint^contractors,  through  the  inter- 
vention of  an  action  at  law.  [Cresswell,  J,  How  could  the  witness  be 
charged  without  showing  the  judjgment  ?] 

Bylesj  Seijt.,  Aen  admitted  &at  he  could  not  successfully  contend  that  the 
competency  of  the  witness  was  not  re^ored  by  &e  3  &  4  W.  4,  c.  42,  s.  26. 

Rule  dischatgecil. 

CBOMy  saving  joit  exoeptions;  and  that  aqy  inteiest  which  tach  defendafit,  so  to  be  ezanuned, 
may  have  in  the  matterli  or  any  of  the  matters  in  question  in  the  cause,  shall  not  he  deemed  a 
just  exception  to  the  testimony  of  such  defendant,  but  shall  only  be  considered  as  afiecting,  or 
lendi&s  to  afieet  the  credit  of  such  defendant  as  a  .witness. 


MASTERS  w.  FARMS.  May  26. 

In  case  upon  the  8  W.  db  M.,  c.  5,  s.  4,  for  double  value,  for  distraining,  no  lent  being  diM» 
the  jury  ought  to  be  directed  if  tiiey  find  for  the  plalntifl^  to  give  damages  to  dooUe  tlM 
amount  of  the  vakie  of  the  goods. 

Heldf  that  a  motion  to  increase  the  damagea  found  by  the  jwy  upon  a  trial  in  the-vacatioot 
made  after  the  first  four  days  of  the  texm,  is  too  late. 

This  was  an  action  on  the  case  upon  the  statute  2  W.  &  M.,  sess.  1,  c.  6, 
s.  4,  for  distraining  the  plaintiflfs  goods,  no  rent  being  due.  The  declara- 
tion also  contained  a  count  in  trover. 

Plea,  not  guilty  «  by  statute." 

At  die  trial,  before  Maule,  J.,  at  the  second  sittbg  at  Westminster,  in 
Easter  term,  (the  24th  of  April,)  it  appeared  that  the  goods  seized  were  sold 
for  1/.  145.  There  was  conflicting  evidence  as  to  whether  or  not  any  rent 
was  due ;  and  the  case  went  to  the  jury,  who  returned  a  verdict  for  the 
plabtifT,  damages  Is. 

Talfaurdj  Serjt.,  now  (on  the  fifth  day  of  term)  moved  to  increase  the 
damages  to  3/.  &.,  being  doable  the  value  of  the  goods  distrained,  th<$ 
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act  (a)  giving  the  ^plaintiff  specifically  that  amount.    [BIaule,  J.     rviyig 
The  juiy  certainly  ought  to  have  been  directed,  if  they  found  for    ^ 
the  plaintiff,  to  ^give  damages  to  the  amount  of  double  the  value  of  the 
goods.    I  do  not  recoUect  having  so  directed  them;  nor  do  I  remember 
that  I  was  asked  to  do  soi] 

TwDAL,  C.  J.  The  mistake  should  haye  been  set  right  at  the  time.  At 
an  events^  ihe  appUcatio^  to  the  court  should  have  been  made  within  four 
da^  of  the  return  of  the  juryrprocess. 

Maule,  J.    The  complaint  in  substance  is,  that  the  jury  have  ^ven  an 
insufficient  amount  of  damages.    I  thought  at  the  tiine,  and  still  think, 
that  the  verdict  should  have  been  for  the  defendant.    The  application  is 
clearly  too  late. 
,  The  rest  of  the  court  concurred.  Rule  refused. 

(a)  Whkh  prorides,  **ibAt,  in  case  anj  distrws  and  aak  shall  be  made  hy  virtue  or  eoloitr  «f 
thia  preaent  act  for  rent  pretended  to  be  arrear  and  doe,  where,  in  troUi,  no  rent  ia  arrear  or 
due  to  the  pemn  qr  persons  distraimng,  or  to  him  or  them  in  whose  name  or  names,  or  right, 
■nch  distress  shall  be  taken  as  aforesaid,  that  then  the  owner  of  such  goods  or  chatteb  dis- 
tnioed  and  sold  as  aforesaid,  his  executors  or  administratorB,  shall  and  maj,  by  action  of  tres- 
paaa,  or  upon  the  case,*  to  be  brought  against  the  person  or  persons  so  distrainmg,  any  «r 
either  of  them,  his  or  their  executors  or  administrators,  recover  double  of  the  value  of  the 
goods  or  ehattds  so  distrained  and  sold,  together  with  foU  costs  of  suit." 


•  And  sea  11  G.  2,  c.  IB,  s.  19 ;  WimUebomnuy.3ffirg9ih  H  £ast,a9Ci,  401 ;  amUh  v.  Good- 
tsym  %  Nev.  dt  AL  114,  6  Nev.  dt  M.  616,  n. 


♦DOE  dem.  WILLIAMS  and  PROTHEiaOE  W.EVANS.  May 26.  [•Tl? 

A  sale  by  an  admimttratar  of ^a  «  pretenced  jight  or  tiUe**  to  premises  of  a  tf rm  in  which  Uie 
intestate  died  possessed,  but  of  which  the  administrator  never/had  possession,  is  within  the 
prohibition  of  the  statute  88  0.  8,  c  S. 

A.,  poeaesecd  of  a  term,  died  in  1828.  B^  who  had  durii^p  A.!s  life  resided  on  part  of  the 
preipjses,  at  A.'s  death  claimed. and  took  possession  of  the  whole,  and  retained  it  till  he  died 
in  1829,  having  by  iiis  will  devised  the  premises  to  C,  who  remained  in  undisturbed  pos- 
«eaHOD  until  1841,  wlwn.A.'s  next  of  kin  took  out  letters  of  administnition,  end  sold  his 
li^t  or  tide  in  the  premises  to  D^>^£Ud,  that  the  conveyance  was  void,  as  well  at  common 
law  as  by  the  Stat.  82  H.  8,  c  9. 

Tms  was  an  action  of  ejectment  brpught  to  retcover  the  possession  of 
ceitain  premises  rituate  in  the  county  of  Glamorgan. 

At  the  trial  before  Cresswell,  J.,  at  the  last  asnzes  at  Swansea,  the  ma- 
terial facts  that  were  given  in  evidence  were  as  follows : — 

One  Evan  Richarda,  being  possessed  for  a  long,  term,  under  a  lease  bear- 
ing date  in  1801^,  of  certain  premises,  assigned  all  his  mterest  therein  to  one 
Wyndbam  Lewis,  from  whom  he,  in  ISOT,  took  an  under-lease  of  part  of 
"Aem,  for  a  term  not  yet  expired.  Evan  Richards  had  a  broAer  Jenkin, 
who  resided  on  a  portion  of  the  premises,  whether  as  tenant  or  otherwise, 
there  was  no  evidence  to  show.  Evan  Richards  died  m  1828*  Jenldn 
Richards  remained  in  possession,  claiming  to  be  entitled  to  all  the  premises 
held  by  Evan  under  the  lease  of  1807,  until  1829,  when  be  died,  having 
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previously  devised  the  pretfiises  in  qtiestion  to  the  present  defendant  After 
the  death  of  Jenkin  Richards^  the  defendant  Continued  in  undistuibed  pos- 
session till  1841,  when  the  lessors  of  the  plaintiff,  after  making  ineffectual 
attempts  to  turn  him  out,  discoTered  the  next  of  Ida  of  Evan,  (Thomas 
Richards,}  and  induced  hhn  to  take  out  letters  of  .administration  to  the 
effects  of  Evan,  and  to  assign  his  supposed  interest  in  the  premises,  to'Pro- 
theroe,  (one  of  the  lessors  of  the  plaintiff^)  for  10/.  There  was  no  evidence 
that  Thomas  Richards,  the  administrator,  ever  was  in  possession  of^  or  made 
any  claim  to,  the  premises. 

•7181  ^^  ^^  ^^  ^^  defendant,  it  was  objected  that  the  convey- 

ance by  Thomas  Richards  to  Protheroe  v^as  void,  as  being  con- 
trary to  the  statute  32  H.  8,  c.  9. 

A  verdict  was  taken  for  the  lessors  of  the  plaintifl^  subject  to  leave  re* 
served  to  the  defendant  to  move  to  enter  a. verdict  for  him,  if  the  court 
should  be  of  opinion  that  the  objection  veas  well  founded. 

Sir  T.Wildej  Serjt.,  in  Easter  term,  accordingly  obtained  a  rule  nid. 

Charmellj  Serjt,  (with  whom  was  E.  V.  WWiamSj)  now  showed  cause. 
This  is  not  the  case  of  one  who  is  in  by  disseisin  of  the  rightful  Owner,  but 
it  is  to  be  looked  at  as  the-  case  of  a  permissive  occupation  by  Jenkin 
Richards  in  his  brother's  lifetime,  continued  sbce  his  death  for  a  period 
short  of  twenty  years,  without  any  acknowledgment  of  title  in  his  adminis- 
trator. The  case  is,  therefore,  not  within  the  statute  32  Hen.  8,  c.  9.  Hie 
Sd  section  (a)  prohibits  in  general  terms  the  buying  of  pretenced  titles ;  and 
*7191  ^^  '  which  comes  by  way  of  *proviso,  enacts  «  Aat  it  shsfll  be 
•  ^  lawful  to  any  person  or  persons  being  in  lawful  possession  by  takbg 
of  the  yearly  farm  rents  or  profits  of  or  for  any  manors,  lands,  tenements, 
or  hereditaments,  to  buy,  obtain,  get,  or  have,  by  any  reasonable  ways  or 
means,  the  pretended  right  or  title  of  any  other  person  or  persons  hereafter 
to  be  made  to,  of,  or  in  such  manors,  lands,  tenements,  or  hereditaments, 
whereof  he  or  they  shall  so  be  in  lawful  possession ;  any  thing  in  this  act  con- 
tained to  the  contrary  notvrithstanding."  Here,  the  possession  of  the  devisee 
of  Jenkin  Richards  was  the  possession  of  Etan's  administrator.  The  sta- 
tute underwent  some  discussion  in  Doe  d.  Oliver  y.  Powell^  3  N.  &  M.  616, 
though  the  decision  turned  upon  another  point.  [MauLe,  J.  That  was  the 
case  of  a  conveyance  by  the  assignees  of  a  bankrupt.    It  may  wdl  be  that 

(a)  Which  enacti,  «Ui«t  no  pereon  or  penoM,  of  what  estate,  degree,  or  condition  eoerer 
he  or  they  be,  shall  from  henceforth  bargain,  buy,  or  eell,  or  by  any  ways  Or  means  obtain,  get, 
or  have  any  pretenced  rights  or  tiUes,  or  take,  promise,  graitt,  or  covenant  to  faftTB  any  rl|^t  or 
title  ol  any  penon  or  persons  in  or  to  any  manors,  lands,  tenements,  or  heredttaments,  (except 
such  person  or  persons  which  shall  so  bargain,  sell,  give,  grant,  covenant,  or  promise  Uie  same, 
their  ancestors  or  fhey  fay  whom  he  or  they  claim  the  same,  have  been  in  possession  of  ttie 
eame,  or  of  the  reversioo  or  remainder  thereof,  or  taken  the  rents  or^  profits  thereof,  by  tte 
■pace  of  one  whofe  year  next  before  the  said  bargain,  covenant,  gruit,  or  promise  made,^  upon  paia 
that  he  that  shall  make  any  such  bargain,  sale,  promise,  covenant,  or  grant,  to  [fie]  forfeit  the 
whole  value  of  the  lands,  tenements,  or  hereditamenti^so  bargained,  sold,  promised,  covenanted, 
or  granted  contrary  to  the  form  of  Uiis  act;  and  the  buyer  and  taker  thereof,  knowing  the 
same,  to  forfeit  also  the  value  of  the  said  lands,  tenements,  or  hereditaments  so  by  him  brought 
or  taken  as  is  above  said. 
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an  asagnee  stands  in  a  difierent  position  from  an  ordinaiy  individual.  Be- 
sides, the  mischief  of  the  statute  could  hardly  apply  to  the  case  of  a  sale 
of  a  large  eMate,  the  vendor  being  at  the  time  out  of  possession  of  a  small 
part  only.  The  case  we  are  now  discussing  is  t&e  case  of  a  specific  pi^- 
chase  of  the  veiy  title,  which  seems  to  me  to  fall  directly  withm  the  act.] 
It  is  observed  in  the  course  of  the  argument  in  that  case,  that,  at  the  time 
the  act  passed,  ehoses  in  acHon  were  not  asagnable — a  rule  which  for  the 
general  convenience  of  mankind  has  since  been  considerably  relaxed.  So, 
a  right  of  entry  is  not  assignable :  (a)  (xoodrighi  d.  Fowler  v.  Forrester y 
.  1  Taunt.  578 ;.  CuUey  v.  Doe  d.  Taylerson,  11  Ad.  &  E.  1008.  It  clearly  is 
not  embracery  within  the  meaning  of  the  act,  where  the  party  does  not 
intend  to  sell  a  suU:  WUliams  v.  Protheroe,  5  Bin^.  309,  2  M.  &  P.  779. 
The  statute  does  not  in  terms  avoid  the  conveyance ;  it  merely  imposes  a 
penalty.  The  cases  wherein  it  has  been  held  that  one  who  is  a  party  to  a 
^contract  £br  the  sate  of  goods,  or  for  the  doing  of  an  act,  contrary  r«720 
to  the  provisions  of  a  statute,  cannot  enforce  it  in  a  court  of  law, 
have  no  application  here«  Lord  Coke,  commenting  on  sec,  701,  of  Little- 
ton, says,  (p.  369  a) :  ^^  Since  Littleton  wrote,  there  is  a  notable  statute  made 
in  suppression  of  the  causes  of  unlawful  maintenance  (which  is  the  most 
dangerous  enemy  that  justice  hath) ;  the  effect  of  which  statute  is,  first, 
that  no  person  shaQ  bargain,  buy,  or  sell,  or  obtain  any  pretenced  rights  or 
titles ;  secondly^  or  take,  promise,  grant,  or  covenant  to  have  any  right  or 
title  of  any  person  in  or  to  any  lands,  tenements,  or  hereditaments,  but,  if 
(unless)  such  person  which  shall  so  bargain,  &c.,  their  ancestors  or  they  by 
whom  he  or  they  claim  the  same,  have  been  in  possession  of  the  same,  or 
of  the  reversion  or  remainder  thereof,  or  taken  the  rents  or  profits  thereof  by 
the  space  of  one  whole  year,  &c.,  upon  pain  to  forfeit  the  whole  value  of 
the  lands,  &c.,  and  the  buyer  or  taker,  &c.,  knowing  the  same,  to  forfeit 
also  the  value ;  thirdly,  provided  that  it  shall  be  lawful  for  any  person,  being 
in  lawful  possession,  by  taking  of  the  yearly  farm  rents  or  profits,  to  obtain 
and  get  the  pretenced  right  or  title,  &c.,  of  any  lands  whereof  he  or  they 
shall  be  in  lawful  possession.  For  the  better  understanding  of  which  sta* 
tute,  you  must  observe,  that  title  or  right  may  be  pretended  two  manner  of 
ways :  first,  when  it  is  merely  in  pretence  or  supposition,  and  nothing  in 
verity :  secondly,  when  it  is  a  good  right  or  title  in  verity,  and  made  pre- 
tenced by  the  act  of  the  party :  jand  both  those  are  within  the  said  statute : 
for  example,  if  A.  be  lawful  owner  of  land,  and  is  in  possessdon,  B.,  that 
hath  no  right  at  all^  but  only  in  pretence."  [Tindal,  C.  J.,  referred  to 
Ihdenoood  v.  Lord  Courtoumj  2  Sch.  &  Lefr.  65,  where  Lord  Redesdals 
said :  <<A  person  out  of  possession  cannot  in  *law  cofwey  any  tiling  r*<v2i 
to  a  stranger;  he  can  give  only  a  release  to  one  in  possession; 
and  the  law  has  wisely  provided  this,  in  order  to  quiet  possessions."]  la 
that  case  the  fiacts  are  extremely  complicated :  acts  had  been  done  which 
clearly  amounted  to  a  disseisin.     [Maule,  J.    The  principal  mischief  coa« 

(a)  Rigfatfl  of  eiiti3^  ue  now  mide  tliflnftble  by  deed,  by  8  dc  9  Viet  e.  106,  ■.  6.  ^i 
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templated  by  the  act  is,  the  maintenance  of  an  action  by  the  purchaser  upon 
the  pretenced  tide.  How  is  that  mischief  to  be  obviated,  except  by  maldng 
the  conveyance  void  ?]  The  mischief  cannot  arise  in  the  case  of  a  convey- 
ance by  an  executor  or  aiT  administrator.  It  may  be  that  no  administration  is 
taken  out  for  more  than  a  year  after  the  deadi.  [Tdoial,  C.  J.  In  the  case  of 
a  tenancy,  the  mere  discontinuance  of  rent  for  a  year  would  not  alter  the  dia- 
racter  of  the  holding ;  for  the  relation  of  landlord  and  tenant  would  still  exist.] 
ByleSy  Seijt.,  (with  whom  was  Sir  7.  WUde,  Seijt,)  in  support  of  the 
rule.  Since  the  7  W.  4  &  1  Vict.  c.  26,  s.  3,  and  the  7  &  8  Vict.  c.  76, 
s.  5,  the  rights  of  entiy  may  be  devised,  and-  contingent  rights  conveyed. 
The  evidence  given  on  the  part  of  the  lessors  of  the  plaintiff  did  not  diow 
that  Jenkin  Ridiards,  in  any  sense,  claimed  under  £van :  on  the  contrary, 
it  showed  a  claim  by  Jenkin  altogether  inconsistent  with  the  relation  of 
landlord  and  tenant  between  himself  and  Evan.  The  first  question  here  is, 
whether,  at  common  law,  independently  of  the  statute  32  H.  8,  c.  9,  one 
who  is  out  of  possession  could  assign  a  right  of  this  sort.  Since  the  statute 
3  &  4  W.  4,  c.  27,  ss.  2, 15, 34,  this  is,  as  against  an  administrator,  clearly 
an  adverse  possessicm.  There  are  not  wanting  authorities  to  show  that  the 
statute  32  H.  8,  c.  9,  is,  in  this  respect,  declaratory  only  of  the  common 
law.  Thus,  in  Partridge  v.  Strar^j  Plowden,  88,  Moumtague,  C.  J., 
*7221  *^y^ '  "  Before  I  enter  into  the  consideration  of  the  statute,  I 
will  lay  down  what  is  a  pretenced  right  or  title.  And  it  seems  to 
me  that  a  pretenced  right  or  title  is<but  in  one  case,  and  that  is,  where  one 
is  m  possession  of  lands  or  tenements,  and  another,  that  is  out  of  posses* 
sion,  claims  them,  or  sues  for  them ;  that  is  a  pretenced.  right  or  title.  For, 
if  one  has  a  right  or  title  to  land,  and  afterwards  he  comes,  to  the  possession 
of  the  same  land,  his  right  or  title  is  extinct  or  suspended  in  the  land ;  fiv, 
during  the  time  that  he  has  the  land,  it  is  not  in  esse;  ergo^  during  that 
time,  it  caunot  be  termed  a  right  or  title.  And  that  such  is  a  pretenced 
right  or  title,  is  proved  by  the  statute  itself;  which  has  a  proviso  in  it,  that 
U  shall  be  lawjid  for  any  ons,  being  in  lawful  possesdony  to  buy  or  obtain 
the  pretenced  right  or  tUk  of  any  person  or  persons,  to  such  UmdSy  fyc.  So 
that,  when  the  statute  saith  he  in  the  possession  may  buy  the  pretenced  right 
iff  any  others  it  declares  my  definition  to  be  true.  Further,  I  take  the 
statute,  that,  if  he  who  is  out  of  possession  bargains  or  sells,  or  makes  any 
covenant  or  promise  to  part  with,  the  land  after  he  shall  have  obtained  the 
possession  of  it,  this  shall  be  within  the  danger  of  the  statute,  whether  he 
who  so  bargains,  sells,  or  promises,  have  a  good  and  true  right  or  tide  or 
not :  and,  in  this  pomt,  the  statute  has  not  altered  the  law;  for,  the  comp 
mon  law,  before  this  statute,  was,  that  he  who  was  out  of  possession  might 
not  bargain,  grant,  or  let  his  ri^t  or  tide,  and,  if  he  had  done  it,  it  should 
have  been  void*  Then,  this  statute  was  made  in  affirmance  of  tiie  common 
kw,  and  not  in  alteration  of  it ;  and  all  that  the  statute  has  done  is,  it  has 
added  a  greater  penalty  to  that  which  was  ccmtrary  to  the  common  law  be- 
fore^  Viz.^  that  a  man  shall  forfeit  the  value  of  the  thing  bargained  or  pro- 
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mised,  &c. ;  and  to  avoid  such  bargains  or  promises,  where  a  man  is  out 


of  possession,  is  the  only  *point  which  the  statute  here  remedies." 


[•723 


Littleton  says  (s.  347) :  <<  No  entry  nor  re-entry  (which  is  all 
one)  may  be  reserved  or  given  to  any  person,  but  only  to  the  feofibr,  or  to 
the  donor,  or  to  the  lessor,  or  to  their  heirs ;  and  such  re-entry  cannot  be 
given  to  any  other  person."  Upon  this  .section,  Lord  Coke  observes :  (a) 
«Here,  LrrrLETON  reciteth  one  of  the  mazimiS  of  the  common  law;  and 
the  reason  hereof  is,  for  avoiding  of  maintenance,  suppression  of  right,  and 
stirring  up  of  suits ;  and  therefore  nothing  in  action,  entry,  or  re-entry  can 
be  granted  over;  for,  so,  under- colour  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trodden  down,  and  the  weak 
oppressed,  whkk  the  common  law  forbiddetkj — as^  mm  to  grant  before  they 
be  in  possession.^^  So,  in  Sheppard's  Touchstone,  (page  240,)  it  is  laid 
down,  that  « things  in  action,  and  things  of  that  nature,  as,  causes  of  suit, 
rights  and  titles  of  entry,  are  not  grantable  over  to  strangers  but  in  special 
cases.  And  therefore,  if  a  man  have  disseised  me  of  my  land,  or  taken 
away  my  goods,  I  may  not  grant  over  this  land  or  these  goods  until  I  have 
seism  of  them  again.  Neither  can  I  grant  the  suit,  which  the  law  doth  give 
to  me  for  my  relief  m  these  cases,  to  another  man."  If,  therefore,  the  right 
of  entiy  in  the  present  case  be  one  for  which  an  action  of  gecUone  firma^ 
or  a  writ  of  quare  ejedt  ir^ra  termimumj  would  have  lain,  it  needs  not  the 
aid  of  the  statute  32  H.  8,  c.  9,  to  render  the  conveyance  void.  The 
statute,  however,  does,  in  terms,  declare  the  conveyance  to  be  void. 

TiNDAL,  C.  J.  This  appears  to  me  to  be  a  transaction  which  it  was  the 
very  object  of  the  statute  to  prevent.  It  is  a  case  in  which  one  man  being 
in  quiet  possession  of  an  estate,  another  man  buys  a  supposed  title,  and 
brings  an  ^action  upon  it.  It  appears  from  the  evidence,  that  Evan  f^2A 
Richards,  the  original  termor,  died  in  the  year  1828.  His  brother 
Jenkin  Richards, — being  in  possession  of  part  of  the  premises  before  the 
death  of  Evan, — when  that  event  happened  took  possession  of  the  other 
part,  and  continued  so  in  possession  until  his  death  in  1829.  By  his  will 
be  bequeathed  such  right  as  he  then  had  to  the  present  defendant,  who, 
from  thence  down  to  the  year  1841,  remained  in  possession  without  dispute. 
In  1841,  Thomas  Richards  took  out  administration  to  the  effects  of  his 
brother  Evan,  who  sold  such  right  to  the  premises  as  he  thereby  acquired, 
for  10/.  It  has  been  contended  that  the  effect  of  the  statute  is,  not  to  make 
this  a  void  conveyance,  but  only  to  deter  parties,  by  means  of  a  penalty, 
from  entering  into  such  transactions.  If  that  had  been  the  only  effect  of 
the  statute,  there  would  undoubtedly  be  nothing  to  interfere  with  the  plain- 
tiff's right  to  recover  in  this  action.  It  seems  to  me,  hpwever,  on  the  au- 
thorities, that  the  act  has  a  much  wider -extent.  The  course  of  the  common 
law  was  well  known  at  the  time,  and  the  statute  was  not  intended  to  alter 
it,  but  merely  to  superadd  a  penalty.  The  authority  cited  from  Plowden 
seems  quite  decbive.    He  says,  p.  88 :  <<  I  take  the  statute,  that,  if  he  who 

(a)  Ca.Lltt.su  a 
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is  out  of  possession  baigaitis  or  sells  or  makes  any  covenant  or  promise  to 
part  with  the  land  after  he  shall  have  obtained  the  possession  of  it,  this 
shall  be  within  the  danger  of  the  statute,  whether  he  who  so  bargains,  sells, 
or  promises  have  a  good  and  true  right  or  title  or  not :  and  in  this  point  the 
statute  has  not  altered  the  law ;  for,  the  common  law,  before  this  statute, 
was,  that  he  who  was  out  of  possession  might  not  bargun,  grant,  or  lei  his 
right  or  title,  and,  if  he  had  done  it,  it  should  have  been  void.  Then,  this 
^251  ^^^^^  ^^  made  in  aflirmance  of  the  common  law,  *and  not  in 
^  alteration  of  it ;  and  all  that  the  statute  has  done,  is,  it  has  added 
a  greater  penalty  to  that  which  was  contrary  to  the  common  law  before, 
viz.,  that  a  man  shall  forfeit  the  valne  of  the  thing  bargained  or  promised, 
&«.,  and  to  avoid  such  bargains  or  promises,  where  a  man  is  out  of  pos- 
session, i^  the  only  point  which  the  statute  here  remedies."  Nothing  can 
be  more  distinct  than  this :  and  the  passages  cited  from  Co.  Litt  and  Shep* 
pard's  Touchstone  are  to  the  same  effect  It  seems  to  me,  by  analogy  to 
all  the  cases  which  prohibits  parties  from  maintaimng  acSons'ii)  respect  of 
contracts  that  are  entered  into  in  vidation  of  the  provisions  of  acts  of  par^ 
liament,  that  here,  the  lessee*  of  the  plaintiff  is  precluded  from  coming  into 
court  to  assert  the  validity  of  a  conveyance  which  the  statute  has  expressly 
prohibited.  I  therefore  think  the  rule  for  entering  a  verdict  for  the  defend- 
ant  should  be  made  absolute. 

CoLTMAN,  J.  It  seems  to  me  also  that  the  effect  of  the  statute  32  H.  8, 
c.  9,  is,  to  make  the  conveyance  in  question  void.  The  argument  of  my 
brother  Channell  hardly  arises  on  the  facts.  If  Jenldn  Richards  had  been- 
tenant  to  Evan,  possibly  the  tenancy  would  be  considered  as  still  subsisting. 
The  only  evidence,  however,  is,  that  Jenldn  was  living  with  his  brother 
Evan  upon  some  part  of  the  premises:  there  was  no  proof  of  any  tenancy. 
And,  when  Jenkin  afterwards  devised  the  property,  and  the  devisee  entered, 
there  was  nothing  to  connect  him,  in  privity  of  tide,  with  Evan.  He  is  to 
be  looked  upon  as  a  mere  stranger.  If  that  be  so,  the  case  fiJis  precisely 
within  the  provbions  of  the  statute.  With  respect  to 'the  argument — that 
an  admbistrator  who  sells  a  right  that  comes  to  him  in  his  representative 
character,  is  not  within  the  statute — ^no  case  has  been  cited  in  support  of 
it ;  and  it  seems  to  me  to  be  equally  destitute  of  foundation  in  reason. 
*7261  *Maule,  J.  I  also  am  of  opinion  that  this  case  is  exactly  within 
the  mischief  which  the  legislature,  m  the  time  of  Henry  8,  thought 
one  that  ought  to  be  provided  against.  That  mischief  was,  that  individiuds 
possessed  of  rights,  real  or  pretended,  transferred  them  to  persons  more 
able,  or  more  disposed,  than  themselves,  to  litigate  them.  This  was  con- 
sidered to  be  a  great  evil ;  and,  in  order  to  remedy  it,  the  statute  declares 
that  »  no  person  shall  bargain,  buy,  or  sell,  or  by  any  ways  or  means  obtain, 
get,  or  have  any  pretenoed  rights  or  titles,  or  take,  promise,  grants  or  cove- 
nant to  have  any  right  or  title  of  any  person  or  persons  in  or  to  any  manors, 
lands,  tenements,  or  hereditaments,  (except  such  person  or  persons  vduch 
shall  so  bargain,  sell,  give,  grant,  covenant,  or  promise  the  same,,  their 
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ancestors,  or  they  by  whom  he  or  they  claim  the  same,  have  been  in  pos- 
session of  the  same,  or  of  the  reversion  or  remainder  tiiereof,  or  taken  the 
rents  or  profits  thereof,  by  the  space  of  one  whole  year  next  before  the  said 
bargain,  covenant,  grant,  or  promise  made,)  upon  pain  that  he  that  shall 
make  any  such  bargain,  sale,  promise,  covenant,  or  grant,  to  forfeit  the 
whole  value  of  the  lands,  tenements,  or  hereditaments  so  bargained,  sold, 
promised,  covenanted,  or  granted,  contraiy  to  the  form  of  this  act ;  and  the 
buyer  and  taker  thereof,  knowing  the  same,  to  forfeit  also  the  value  of  the 
said  lands,  tenements,  or  hereditaments  so  by  him  bought  or  taken  as  is 
above  said."  It  has  been  said  that  the  statute  does  not  apply  to  a  case  of 
this  kind,  the  subject-matter  of  sale  here  being  a  present  right  of  pos- 
session ;  and  that  the  statute  does  not,  in  terms,  avoid  the  conveyance. 
But  I  think  the  statute  must  be  so  construed  as  to  prevent  the  mbchief  at 
which  it  was  aimed;  and  that,  as  Mr.  Protheroe  bought  a  right  to  turn  the 
defendant  out  of  possession,  and  has  sought,  by  an  action  of  ejectment,  to 
turn  him  out,  the  case  is  clearly  within  the  purview  of  the  act.  It  is  unne- 
cessary to  ^determine  whether  the  statute,  or  the  common  law,  r*Y27 
makes  transactions  such  as  these  void,  under  all  possible  combina- 
tions of.  circumstances.  There  can  be  no  doubt  that  conveyances  of  titles 
are  made  void  to  the  extent  that  is  necessary  to  prevent  the  mischief  which 
the  act  intended  to  remedy.  The  title  m  this  case  was  purchased  for  10/. 
Unless,  therefore,  the  conveyance  was  avoided,  the  purchaser  would  only 
lose  the  sum  he  paid,  and  tile  seller  would  forfeit  the  value  of  the  whole 
estate — a  very  unlikely  construction.  It  seems  to  me,  therefore,  that  there 
is  good  reason  for  holding  the  case  to  be  within  the  terms  of  the  statute, 
and  that  the  statute  (and  the  common  law  also)  does  avoid  the  conveyance. 
The  supposed  analogy  between  an  assignee  and  an  admmistrator,  appears 
to  me  to  fail.(a)  The  administrator  is  not,  as  it  seems  to  me,  to  be  in  a 
better  situation  than  any  other  person ;  but  rather  worse ;  for,  the  very  act 
of  taking  out  letters  of  administration  may  be,  as  in  this  case  it  was,  part 
of  the  illegal  transaction. 

Cresswell,  J.  I  also  think  the  rule  to  enter  a  verdict  for  the  defendant 
in  this  case,  must  be  made  absolute.  It  is  clear  that  Mr.  Protheroe  has  no 
title,  unless  he  can  rely  on  the  assignment  from  Thomas  Richards  to  him- 
self; and  it  is  equally  clear  that  that  was  a  purchase  of  a  pretenced  title,  as 
explained  by  Plowden.  It  is  impossible  to  refer  the  possession  of  Jenkin 
to  the  title  of  Thomas  Richards.  Jenkin  claimed  to  deal  with  the  property 
as  his  own ;  and  the  defendant  entered,  claiming  under  the  devise  to  him 
by  Jenkin.  It  seems  to  me,  therefore,  that  the  case  falls  within  the  first 
description  *in  the  act,  and  not  within  any  part  of  the  exception.  r«7oQ 
The  assignment  by  Thomas  Jenkin  passed  nothing,  therefore,  to 
Protheroe,  and,  consequently,  he  has  made  out  no  title  in  his  lessee  to  main- 
tain this  action.  Rule  absolute. 

(a)  An  executor  or  adminiBtrator  is  not  neoeamrily  in  the  petition  of  an  awignee  in  respect 
of  any  aarplos  beyond  the  assets  required  to  pay  the  debts. 
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BROOME  t?.  GOSDEN.    May  26. 

A  declaration  for  a  libel  itated  that  on  a  eertain  night,  a  gentleman  was  hoauaed  and  robbed  in 
.  a  public-bouse  kept  by  the  plaintiff— innuem/o,  « that  a  person  had  been  feloniouslj  drugged 
and  robbed  in  the  said  public-house  of  the  plaintifi^  and  thereby  intendnig  to  caUSe  It  to  be 
believed  that  the  said  paUio-hoaw  of  the  plaintiff  was  the  resort  o[,  and  frequented  by  feloiis, 
thieves,  and  depraved  and  bad  characters."  The  jury  having  returned  a  verdict  for  the  de> 
fendant,  notwithstanding  that  witnesses  called  for  the  plaintiff  stated  that  they  had  ceased  to 
frequent  the  plaintiff's  house  in  consequence  of  the  publieatioa,  and  that  they  understood 
the  libel  as  an  imputation  upon  the  plaintiff  and  upon  the  tifaaxacter  and  conduct  of  his  house 
-*tho  court  refused  to  grant  a  rule  for  a  new  tnaL 

Case,  for  a  libel.  The  declaration  stated  that  the  pluntiff,  before  and  at 
the  time  of  the  committiDg  of  the  grievanoes  by  the  defendant  as  thereinafter 
mentioned,  and  ttom  thence  continually,  had  been,  and  sdll  was,  a  licensed 
victualler  and  publican,  and  had  alwajrs  used,  exercised,  and.  carried  on, 
and  still  did  use,  exercise,  and  carry  on  his  said  trade  and  business  in  and 
upon  a  certam  house  and  premises  called  the  Rising  Sun,  situate  and  being 
in  Air  Street,  Piccadilly,  in  the  county  of  Middlesex,  with  int^rity,  honesty, 
and  propriety  of  conduct,  nor  were  the  said  house  and  premises  called  the 
Rising  Sun,  before  and  at  the  time  of  Hie  grievance  by  the  defendant  as 
thereinafter  mentioned,  and  during  the  occupancy  thereof  and  carrying  on 
therein  by  the  plaintiff  of  his  said  trade  or  business  as  aforesaid,  the  resort 
of,  or  used  or  frequented  by  felons  or  thieves  or  depraved  or  bad  cha^ 
racters:  that,  before,  &c.,  the  word  <<hocussed"  was  and  is  commonly  and 
*7291  ^*^^S^''^y  *used  for  the  purpose  of  expressbig  and  meaning,  and  the 
said  last-mentioned  word  was  used  by  the  defendant  as  thereinafter 
mentioned,  and  was  by  divers  persons,  to  wit,  all  the  persons  to  whom  the 
libel  thereinafter  mentioned  was  published,  understood  as  expressing  and 
meaning,  the  improper  and  felonious  mixture^  of  drugs  or  odier  articles  or 
ingredients  calculated  to  produce  stupefaction  and  senselessness,  with  spirits, 
beer,  or  other  usual  drinks,  in  order  that  those  partaking  of  such  drinks  may 
thereby  be  speedily  rendered,  insensible  and  thrown  into  a  state  of  stupor, 
and,  while  in  that  state,  feloniously  robbed  and  plundered ;  and  the  defend- 
aht,  contriving  and  wickedly  and  maliciously  intending  to  injure  the  plain** 
tiff,  and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  did  not 
conduct  and  cany  on  his  said  trade  or  business  of  a  licensed  victualler  and 
publican  at  the  said  house  and  premises  called  the  Rising  Sun  as  aforesaid, 
with  integrity,  honesty,  and  propriety  of  conduct,  and  also  to  cause  it  to  be 
suspected  and  believed  that  the  said  house  and  premises  were,  during  the 
said  occupancy  thereof  by  the  plaintiff  as  aforesaid,  the  resort  of,  and  fre- 
quented by  felons,  thieves,  and  depraved  and  bad  characters,  and  to  vex, 
&c.,  and  wholly  to  ruin  the  plaintiff  in  his  said  trade  and  business,  thereto- 
fore, to  wit,  on,  &c.,  did  falsely,  wickedly,  and  maliciously  publish,  and 
cause  and  procure  to  be  published,  in  a  certain  newspaper  called  The  Era, 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  plaintiff  in  his 
said  trade  and  business  of  a  licensed  victualler  and  publican  as  aforesaid,  a 
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certain  false,  scandalous,  and  defamatory  libel,  containing  (among  other 
things)  the  false,  scandalous,  defamatory,  and  libellous  matter  following, 
of  and  concerning  the  plaintiflf,  and  of  and  concerning  the  plaintiff  in  his 
said  trade  and  business  of  a  licensed  victualler  and  publican  as  aforesaid, 
that  is  to  say,  &c.  The  libel,  which  was  set  *out  with  innuendoes,  {-••^qq 
consisted  of  a  description  of  a  journey  to  an  intended  prize-fight,  in  *- 
reference  to  which  the  plamtiff  was  alleged  to  have  acted  improperly ;  and 
it  contained  this  passage — <^  His  (thereby  meaning  the  plaintiff's)  disgrace- 
ful afiair  with  Greorge  Morley,  and  several  other  shameful  ones,  are  not  to 
be  forgotten," — and  concluded  with  the  following  remarks  relative  to  the 
plaintiff's  public-house : — "  Where',  by  the  by,  that  same  night,  a  gentle- 
man  was  hocussed  and  robbed  of  4(M.,  (then  using  the  said  word  or  ^ex- 
pression <  hocussed'  in  the  sense  hereinbefore  mentioned,  meaning  thereby 
that  a  person  had  been  feloniously  drugged  and  robbed  in  the  said  public- 
house  of  the  plaintiff,  and  thereby  intending  to  cause  it  to  be  beheved  that 
the  said  public-house  of  the  plaintiff  was  the  resort  of  and  frequented  by 
felons,  thieves,  and  depraved  and  bad  characters :)"  by  means  of  the  eom- 
mitting  of  which  grievances  the  plaintiff  had  been  and  was  greatly  injured 
in  his  said  trade  and  business,  and  by  means  of  the  premises  one  E.  F.^  one 
I.  K.,  and  divers  other  persons,  who  had,  before  the  committing  of  the  said 
grievances  by  the  defendant,  been  used  and  accustomed  to  deal  with,  and 
be  customers  of  the  plaintiff  in  bis  said  trade  and  business,  and  in  the  way 
of  his  said  trade  and  business  to  resort  to  and  use  and  frequent  and  become 
guests  of  the  plaintiff  in  the  said  house  and  premises  of  the  plaintiff  in  and 
upon  which  the  said  trade  and  business  was  so  exercised  and  carried  on  as 
aforesaid,  for  profit  and  reward  to  the  plaintiff  in  that  behalf,  had,  since  the 
committing  of  the  said  grievances,  hitherto  respectively  refused  so  to  do,  and 
had  thence  continually  discontinued  dealing  with  th^  plaintiff  in  his  said 
trade  and  business,  and  further  resorting  to,  using,  or  frequenting,  or  be- 
coming guests  of  the  plaintiff  in  the  said  house  and  premises ;  and  thereby 
the  plaintiff  had  lost  and  been  deprived  of  divers  gains  and  profits  which 
would  •otherwise  have  accrued  to  him  in  his  said  trade  or  business,  rf-yot 
and  was  and  is  otherwise  greatly  injured. 

The  defendant,  except  as  to  the  following  part  of  the  supposed  libel^ 
«<  His  disgraceful  affidr  wit)i  George  Morley,  and  several  other  shameful 
ones,  are  not  to  be  forgotten" — ^pleaded  not  guilty;  whereupon  issue  was 
joined. 

At  the  trial  before  Erle,  J.,  at  the  sittings  at  Westminster  after  the  last 
term,  several  witnesses  called  on  the  part  of  the  plaintiff  stated,  that,  in  con- 
sequence of  the  publication  of  the  libel,  they  had  discontinued  to  frequent 
the  plaintiff's  house,  not  thinking  it  a  safe  place  to  go  to ;  and  that  they 
understood  the  libel  as  an  imputation  upon  the  plaintifi^  and  upon  the  cha- 
racter and  conduct  of  his  house. 

The  jury  having  found  the  issue  for  the  defendant,  and  assessed  the 
damages  upon  the  part  of  the  declaration  that  was  confessed,  at  one  shilling. 
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Sheey  Serjt.y  on  the  part  of  the  plaintiff,  now  moved  for  a  new  trial,  on 
the  ground  that  the  conclusion  to  which  the  jury  came  was  not  warranted 
by  the  evidence. 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  we  can  see 
that  the  jury  have  done  manifestly  wrong  in  not  finding  the  alleged  libel  to 
bear  the  meaning  that  the  plaintiff  has  thought  fit  to  put  upon  it  by  the  innu- 
endo. That  part  which  is  relied  on,  states  that  on  a  certmn  night  a  gentle- 
man was  hocussed  and  robbed  of  40/.  in  the  plaintiff's  house ;  and  the 
innuendo  is — «then  using  the  said  word  or  expression.  <  hocussed*  in  the 
sense  hereinbefore  mentioned,  meaning  thereby  that  a  person  had  been 
feloniously  drugged  and  robbed  in  the  said  public-house  of  the  plaintiff,  and 
thereby  intending  to  cause  it  to  be  believed  that  the  said^  public-house  of 
*732l  ^^  plaintiff  was  the  resort  of,  and  firequented  *by,  febns,  thieves, 
^  and  depraved  and  bad  characters."  That  innuendo  takes  a  much 
wider  range  and  extent  than  the  words  of  the  libel  fairly  warrant,  turning 
that  which  may  have  been  an  accidental  occuirence,  into  habitual  miscon- 
duct and  negligence  on  the  part  of  the  keeper  of  the  house.  I  see  no  suf- 
ficient reason  for  finding  &ult  with  the  conclusion  to  which  the  jury  have 
come. 

GoLTMAN,  J.,  concurred. 

Maule,  J.  The  libel  does  not  necessarily  impute  misconduct  to  the 
plaintiff;  and  the  jury  were  not  bound  to  adopt  the  opinions  of  the  wit- 
nesscis. 

Cresswell,  J.  The  jury  thought,  and  they  were  justified  in  thinking, 
that  the  words  of  the  libel  did  not  fairly  bear  the  meaning  imputed  to  them 
by  the  innuendo.  Rule  refused,  (a) 

(a)  The  proper  office  of  an  innueiido  (which  srait  not,  however,  intrediioe  new  matter, 
Wins.  Saund.  243)  would  nem  to  he,  to  fix  the  meening  of  an  amhignom  expraerion,  or  to 
mark  that  an  exprenion  u  naed  m  a  difeent  aenae  from  ^at  which  it  woaM  prim&  faeU  im- 
port Whether  the  exprearion  haa  heen  ao  uaed  oil  the  parttcnlar  oecaaton,  ia  a  qaeation  of  ftct 
for  the  jary.  In  this  caae,  the  innuendo  (if  it  may  he  ao  called)  oonatita  of  two  branchea;  the 
firat  of  which  ia  introdnoed  for  the  parpoae  of  explaining  the  meaning  of  an  Engliah  woid  oaed 
in  that  which  appean  to  be  ita  only  aenae,  and  of  the  import  of  whidi,  therefore^  the  eourt  ia 
hoand  to  take  notice.  The  plaintiff  might,  it  ia  coooeiTed,  have  called  upon  the  learned  judge 
to  iay  whether  the  term  uaed  waa  capable  of  mora  than  one  oonatruction,  and,  if  it  waa  not,  to 
tell  the  jury,  oi  a  maiUr  of  law^  that  the  charge  that  a  party  had  been  ''hoeuaied''  in  the 
plaintiff's  house,  waa,  or  that  it  waa  not,  libelloua. 

The  second  branch  of  the  explanatory  dauae  or  innuendo  meraly  atataa  the  obftd  with  which 
the  alleged  libelloua  oxprearioQ  waa  need.  . 


i^l 
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•HARLOW  !;•  READ.    May  26.  [*733 

By  a  judge's  order,  e  came  was  referred  to  A.,  B.,  and  0^  the  award  to  be  made  hy  them  or 
any  two  of  them,  and  it  waa  proTided  that  the  aiiatratorB,  or  any  two  of  them,  ihonld,  as  to 
certain  work,  adopt  the  opixuon  or  deciaion  of  C,  and,  as  to  certain  other  work,  the  oplmon 
or  dedrion  of  A.  and  B.,  or,  in  case  A.  and  B.  ahould  difier  in  opinion,  then  that  the  arU- 
tratora,  or  such  two  of  them,  aa  ahoold  make  an  award,  flhould  adopt  the  opinion  or  deciaion, 
aa  to  Btich  lait-mentioned  work,  of  an  umpire  to  he  nominated  by  A.  and  B.  before  proceed- 
tng  with  the  refennce.  A.  and  B.  appointed  an  umpire,  and  afterwards  made  an  award,  in 
which  they  recited  that  they  had  heard  and  duly  considered  the  allegattona  and  cTidence 
of  the  partiea,  and  had  eonddered  tht  decition  of  the  taid  uff^i.  There  had,  in  fact,  been 
no  differanoe  of  opinion  on  the  part  of  A.  and  B.,  and  no  opinion  or  decision  had  been  ie« 
squired  of,  or  given  by,  the  umpire : — 

Edd,  that  the  introduction  of  theee  worda  did  notvitiato  the  award. 

Bt  a  judge's  order,  bearing  date  the  Slst  of  December,  1844,  all  matters 
in  difierence  between  the  parties  in  this  cause  were  referred  to  the  award, 
certificate,  order,  final  end,  and  determination  of  Henry  Gibb  and  Robert 
Crickmer,  engineers,  and  John^  Kelsey,  builder,  so  as  Uiey,  the  said  arbi- 
trators, or  any  two  of  them,  should  make  and  publish  their  award  or  cer- 
tificate in  writing  of  and  concerning  the  matters  referred,  ready  to  be  de- 
livered to  the  parties  in  difierence,  or  such  of  them  as  should  require  the 
same,  on  or  before  the  8th  of  February  then  next  ensuing,  or  such  further 
time  as  the  said  arbitrators,  or  any  two  of  them,  should,  by  endorsement  on 
the  order,  appoint:  and  it  was,  amongst  other  things,  further  ordered  <<  that 
the  said  arbitrators,  or  any  of  them,  should,  as  to  the  carpenters',  builders', 
and  joiners'  work,  adopt  the  opinion  or  decision  of  Kelsey,  and,  as  to  the 
machinery  and  other  work,  the  opinion  or  decision  of  Gibb  and  Crickmer, 
or,  in  case  Gibb  and  Crickmer  should  differ  in  opinion,  then  that  the  said 
arbitrators,  or  such  two  of  them  as  should  make  an  award  or  certificate, 
should  adopt  the  opinion  or  decision,  as  to  such  other  work  and  machinexy, 
of  an  umpire  to  be  nominated  by  Gibb  and  Crickmer,  before  proceeding 
with  the  said  reference,  by  *a  memorandum  in  writing  to  be  endorsed 
on  the  order,  and  should  make  their  award  or  certificate  accordingly. 

The  arbitrators  Gibb  and  Crickmer,  by  their  award,  dated  the  25th  of 
March,  1845,  after  reciting  that  the  time  for  making  ttie,  award  had  been 
duly  enlarged,  and  that  they  had,  before  proceeding  with  the  said  reference, 
by  an  endorsement  on  the  order,  in  writing,  under  then:  hands,  nominated 
and  appointed  Joseph  Ames,  engmeer,  to  be  an  umpire  between  the  said 
Gibb  and  Crickmer, — ^to  decide  as  to  the  work  and  madiinery  except  the 
carpenters',  builders',  and  joiners'  work,  referred  for  their  opmion  or  de- 
cision by  the  said  order, — ^in  case  they  the  ^d  Gibb  and  Crickmer  shoi^Id 
difier  in  their  opinion  thereon,  proceeded  thus : — <<  Now,  we,  the  said  Heniy 
Gibb,  Robert  Crickmer,  and  John  Kelsey,  having  taken  upon  ourselves  the 
burden  of  the  said  arbitration,  and  having  heard,  and  duly  considered,  all 
the  allegations  and  evidence  of  the  said  respective  parties  of  and  concerning 
the  matters  in  difference  so  referred  as  aforesaid,  and  considered  the  decision 
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of  (he  8<dd  umpirsy  do  make  and  publish  this  our  award  in  writmg  of  and 
concerning  the  said  matters  m  difierence  so  referred,  and  do  hereby  award, 
order,  determine,  and  direct,"  &c.  &c. 

Talfourdy  Serjt.,  on  the  behalf  of  the  plaintifl;  in  Easter  term  last,  ob- 
tained a  rule  nisi  to  set  aside  the  award,  on  the  grounds — first,  that  the 
arbitrators  had  exceeded  their  authority,  in  taking  into  their  consideration 
matters  not  referred  to  them;  secondly,  that  they  professed  to  have  decided 
certain  of  the  matters  upon  the  opinion  of  one  whom  they  had,  in  fact, 
never  consulted.  The  affidavit  as  to  the  latter  point — that  of  the  plaintiff- 
stated,  that,  after  the  malpng  of  the  award,  be  saw  Ames,  the  umpire,  and 
inquired  of  him  whether  he  had  examined  an  engine  and  machbery  belong- 
*7351  '^^  ^^  ^^  deponent,  as  an  umpire  in  an  arbitration  between  ^tbe 
^  deponent  and  Read,  and  whether  he  had  given,  ^y  opinion  or  de- 
cision as  to  the  charges  thereon  or  price  thereof;  and  that  Ames  then  ia* 
formed  the  deponent  that  he  had  not  been  consulted  or  q)oken  to  by  any 
person,  and  that  he  had  not  in  any  way  interfered  m  the  matter  of  the  said 
award. 

Glover^  Serjt.,  now  showed  cause,  upon  affidavits  which  negatived  the 
allegations  in  the  affidavks  filed  in  support  of  the  rule,  as  to  the  supposed 
excess  of  jurisdiction.  Hie  first  ground  of  objection  is  removed  by  the 
affidavits  made  in  answer  to  the  rule. .  As  to  the  second  ground — the  pro- 
vince of  the  umpire  does  not  commence  until  the  arbitrators  have  differed, 
which  does  not  appear  to  have  been  the  case  here.  [Maule,  J.  The 
arbitrators  erroneously  state  in  their  award  diat  they  have  considered  the 
decision  of  the  umpire,  when  in  pomt  of  fact  they  do  not  appear  to  have 
differed,  or  to  have  consulted  the  umpire  at  all.  If  they  had  consulted 
Ames,  they  would  have  done  something  unnecessary.] 

Talfourdy  Seijt,  in  support  of  his  rule.  No  answer  is  given  to  the  se- 
cond objection.  The  award  is.  clearly  bad,  inasmuch  as.  the  arbitrators 
have  chosen  improperiy  to  found  it  upon  the  supposed  opinion  and  decision 
of  Ames,  the  umpire ;  whom,  it  appears,  they  have  never  consulted,  and 
who  has  expressed  no  opinion  on  the  subject-matter.of  the  reference. 

TiNDAL,  C.  J.  The  first  matter  of  objection  having  been  removed  by  the 
affidavits  sworn  in  uiswer  to  the  rule,  the  only  ground  upon  which  it  is 
now  contended  that  this  award  ought  to  be  set  aside  is,  that  the  arbitrators, 
by  whom  it  is  made,  fidsely  allege  therein  that  they  have  taken  the  advice 
««^2g1  of  the  umpire ;  whereas,  m  truth,  they  have  never  consulted  him  at 
^ill:  And,  undoubtedly,  if  the  award  had  so  stated,  it  would 
have  been  bad.  But  the  award  does  not  so  state :  it  merely  states  that  the 
arbitrators,  haying  heard  and  duly  oonadered  all  the  allegations  and  evi- 
dence of  die  reactive  parties  of  and  concerning  the  matters  in  difference 
referred,  and  conridered  the  decision  of  the  un^e^  do  award  so  and  so. 
There  having  been  no  difierence  of  opinion  on  the  part  of  the  arbitrators, 
there  was  no  necessity  for  consulting  the  umpire,  and  no  necessity  for,  or 
right  bi  him  to  come  to  any  decision.    I  therefore  thbk  we  are  ju^ed  in 
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treating  the  introduction  of  those  words  as  a  mere  mistake,  which  does  not 
vitiate  the  award* 

The  rest  of  the  court  concurred.       Rule  discharged,  without  co8ts.(a) 

(a)  And  aee  Hoe^i  cam,  5  Co.  Rep.  89,  thiid  reiolntion;  Jnm.  1  Bulstr.  184;  Souhby  v. 
JSodgton,  3  Bqit.  1474,  I  W.  Bla.  463 ;  Rex  ▼.  Jo$eph  Maiden,  4  Burr.  2136,  2136;  Hall  ▼. 
Lawrence,  4  T.  R.  589 ;  Beek  t.  Sargent,  4  Taunt  232 ;  Sprigens  ▼.  Naeh,  6  M.  &  8.  193 ; 
ToUU  ▼.  Saunderi,  9  Price,  612 ;  Bates  ▼.  Cooke,  9  B.  &  C.  407;  Tunno,  In  re,  6  B.  &  Ad.  488, 
494,  2  Nev.'A  Mann.  838 ;  Potter  ▼.  Nfwman,  Tyrwb.  ^l  Or.  99»  2  C,  Ml  dt.  R.  742,  4  DowL 
P.  C.  604;  Parbery  ▼.  Neumham,  7  M.  dc  W.  378;  Salkeld  and  Another,  In  re,  12  Ad.  dt 
E.  767,  4  Perr.  dc  Dav.  732. 


•WILKES  V.  HOPKINS,  NICHOLS,  and  FRANCIS  BISHOP.    [^37 

May  27. 

In  an  action  on  a  bill  of  exchange  alleged  to  have  been  accepted  by  the  defendants  under  the 
•tyle  and  firm  of  A.  dt  Co.,  an  order  waa  made  by  consent,  to  admit  the  handwriting  of  the 
acceptance. 

The  notice  to  admit  was  aa  followa : — «  Bill  of  exchange  for  12  U.  10*.  drawn  by  the  plaintiff 
upon  and  directed  to  the  defendants  as  A.  dc  Co^  and  accepted  by  B.  for  the  defendants  as 
A.dc  Co.,  payable,  dec:  and  endorsed,  dec'* — Held,  that  this  admission  precluded  the  defend- 
ants from  denying  the  authority  of  B.  to  bind  the  firm  of  A.  dt  Co.  by  such  acceptance,  and 
was  not  a  mere  admission  that  he  signed  an  acceptance  ptirporting  to  bind  that  firm. 

Assumpsit.  The  first  coant  of  the  declaration  was  a  special  coant  for 
not  indemnifying  the  plaintiff  in  respect  of  a  bill  of  exchange  for  121/.  10;., 
drawn  by  him  for  the  accommodation  of  the  defendants,  and  directed  to 
them  as  <<  The  Newbridge  Coal  Company."  The  second  count  charged 
the  defendants  as  the  acceptors  of  a  bill  (being,  in  fact,  the  same)  for  121/. 
105.,  drawn  by  the  plaintiff  and  directed  to  the  defendants  by  the  style  and 
firm  of  <<  The  Newlnridge  Coal  Company."  The  third  charged  them  as  the 
drawers  of  a  bill  for  62/.  13^.,  directed  to  and  accepted  by  one  Francis 
Bishop.    There  was  also  a  count  for  money  lent. 

The  defendants  Hopkins  and  Nichols,  amongst  other  pleas,  traversed  the 
acceptance  and  the  drawing  of  the  bills  in  the  declaration  mentioned,  and 
pleaded  non  assumpsit  to  the  count  for  money  lent.  Francis  Bishop  suffered 
judgment  by  default,  and  died  before  the  trial. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  summer  assizes  at 
Gloucester.  It  appeared  that  the  defendants,  Hopkins,  Nichols,  and  Fran- 
cis Bishop,  were  joindy  interested  with  William  Bishop,  Henry  Bishop, 
Oliver  James,  Thomas  IPowell,  and  Thomas  Atkinson,  in  a  colliery  in  the 
Forest  of  Dean,  the  business  of  which  was  managed  by  William  and  Heniy 
Bishop,  by  and  under  the  name  of  «  The  Newbridge  Coal  Company."  In 
order  to  sustain  the  counts  upon  the  bills,  the  ^plaintiff  put  in  the  ra^voo 
bills,  and  then  offered  in  evidence  a  summons  and  order  (made  by 
consent)  to  admit  the  drawing  and  acceptance,  under  the  20th  rule  of  Hilary 
term,  4  W.  4. 

In  the  notice  the  two  bills  were  thus  described : — 

<<  1.  Bill  of  exchange  drawn  for  the  sum  of  121/.  lOs.^  by  ttie  plaintiff) 


7S8  Wilkes  v.  Hopkins.  T.  T.  1845. 

upon  and  directed  to  [the  above-named  defendants  as]  The  Newbridge 
Coal  Company,  Forest  of  Dean,  Gloucestershire,  and  accepted  by  one 
Henry  Bishop,  for  [the  defendants  as]  The  Newbridge  Coal  Company, 
payable  at  Messrs.  Jones,  Lloyd,  &  Co.'s,  bankers,  London,  payable  two 
months  after  date,  and  endorsed  by  plaintiff  and  William  Russell  Skey  for 
Gloucestershire  Banking  Company.    Date,  20  June,  1835. 

<<  2.  Bill  of  exchange  for  62^.  13$.,  drawn  by  one  William  Bishop  for 
[the  defenduits  as]  The  Newbridge  Coal  Company,  upon,  and  accepted 
by,  the  defendant  Francis  Bishop,  and  directed  to  him  as  a  corn-merchant, 
Gloucester,  payable  at  Spooner,  Attwood,  &X]lo.'s,  bankers,  London,  two 
months  after  date,  and  endorsed  by  the  said  William  Bishop  for  [the  defend- 
ants as]  The  Newbridge  Coal  Company;  also  by  one  Heniy  Bi^op  and  the 
plaintiff.    Date,  12  August,  1835." 

On  the  part  of  the  defendants  Hopkins  and  Nichols,  it  was  objected,  that 
'one  of  several  partners  in  a  mining  concern  has  no  implied  authority, 
by  law,  to  accept  or  draw  bills  on  behalf  of  the  concern,  and  that  there  was 
no  evidence  that  Henry  Bishop  or  William  Bishop  had  any  express  autho- 
rity so  to  bind  their  co-owners. 

For  the  plamtiff,  it  was  insisted  that  the  defendants  were  precluded,  by 
the  form  of  the  admission  above  set  out,  from  denying  the  authority. 

His  lordship  was  of  this  opinion ;  and,  under  his  direction,  the  juiy  re- 
turned a  verdict  for  the  plaintiff,  damages  272/. 

*7391  *-^^9  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  an  improper  effect  had  been  given  to 
the  defendants'  admissions;  and  also  upon  an  affidavit  of  the  defendants' 
attorney,  who  swore  that  the  action  was  defended  oh  the  sole  ground  of 
there  being  no  authority,  express  or  implied,  in  Henry  Bishop  or  William 
Bishop,  to  draw,  accept,  or  ehdorse  any  bills  of  exchange  so  as  to  bind  the 
defendants  as  joint  owners  in  the  colliery ;  that,  until  after  the  trial  com- 
menced, he  was  quite  unaware,  that,  by  the  admissions  he  had  entered  into, 
he  had  at  all  prejudiced  such  defence ;  that  the  admissions  so  made  by  hini 
in  reference  to  the  bills  in  the  first,  second,  and  third  counts  mentioned, 
were  so  made  by  him  upon  the  sole  belief  that  by  making  such  admissions 
he  was  admitting  only  the  handwriting  of  the  several  parties  whose  hand- 
writing appeared  on  the  said  bills,  but  no  further  or  otherwise,  and  not  in- 
tending to  recognise  or  admit  the  authority  of  the  drawer,  acceptor,  or 
endorser  of  either  of  the  said  bills  to  bind  the  defendants ;  that,  on  the  con- 
trary, the  sok  ground  of  defence  intended  to  be  set  up  by  the  defendant 
Hopkins  to  the  claim  of  the  plaintiff,  went  to  deny,  and  did  deny,  any 
authority,  express  or  implied,  by  or  on  the  part  of  the  defendant  Hopkins  to 
the  drawer,  acceptor,  and  endorser  of  such  bills,  to  draw,  accept,  or  endorse 
the  same,  or  either  of  them,  in  the  name  of  The  Newbridge  Coal  Company, 
or  in  the  name  of  the  defendants  as  forming  part  of  such  company. 

Talfourd  and  ChanneUj  Serjts.,  (with  whom  were  Godson  and  W,  J.  ^kx- 
andefy)  in  Easter  term,  diowed  cause.    As  a  general  principle,  it  may  be 


1  Manning,  Granger,  &  Scott.  739 

conceded  that  one  partner  in  a  mining  company  cannot  bind  the  others, 
without  express  authority,  by  the  acceptance  or  ^endorsement  of     rt74Q 
bills:  Dickenson  v.  Valpyy  5  Mann.  &  R.  126,  10  B.  &  C.  128;     '' 
Bramah  r.  BobertSj  3  New  Cases,  963,  5  Scott,  172 ;  Tredwin  v.  Boumey 
6  M.  &  W.  461 ;  Hawtayne  v.  Baumey  7  M.  &  W.  595.    The  authority, 
however,  of  Henry  Bishop  and  William  Bishop  is  in  this  case  admitted.   It 
is  admitted  that  die  defendants  form  part  of  the  company  called  the  New- 
bridge Coal  Company;  that  they  were,  as  The  Newbridge  Coal  Company, 
the  drawers  of  the  bill  in  the  first  count  mentioned,  and  that  it  was  accepted 
by  Henry  Bishc^  for  them  in  that  character.    Unless,  therefore,  the  admis- 
sion amounts  to  an  admission  of  H^nry  Bishop's  authority,  it  is  perfectly 
idle.     [Cresswell,  J.    Does  the  admission  amount  to  more  than  this,  that 
Henry  Bishop  assumed  to  accept,  and  William  Bishop  to  draw,  the  bills  in 
question  for  The  Newbridge-Coal  Company  ?    If  it  were  meant  to  have  the 
force  now  suggested,  should  it  not  have  been  <<  accepted  by  the  defendants 
by  the  hand  of  Henry  Bishop,'*  &c.  ?    The  object  of  the  rule  was,  ta  save 
the  expense  of  the  mere  proof  of  handwriting.]    In  Doe  d.  Wrighi  t. 
Smiihy  2  M.  &  Rob.  7,  the  defendant,  under  a  judge's  order,  admitted  the 
execution  (^  a  document  which  was  described  in  the  notice  as  «the  counter^ 
part  of  a  lease  fix)m  £.  T.  to  the  defendant,  dated,"  &c. :  upon  the  docu- 
ment being  put  as  in  a  counterpart,  it  appeared  to  be  stamped  with  a  1/.  10^ 
stamp,  and  to  hare  been  executed  by  hcih  parties^  whereupon  it  was  objected 
that  it  was  inadmissible,  being  an  original  lease,  and  not  a  counterpart,  (a) 
and  therefore  (the  rent  being  above  lOO/.y  requiring  a  2/.  stamp.    For  the 
plliintifir  it  was  submitted  that  the  defendant  was  precluded,  by  his  admis- 
sion, from  saying  that  the  instrument  was  other  than  a  counterpart:  on 
*the  other  hand  it  was  insisted  that  all  that  was  admitted  under  the    r^^^i 
order  was,  that  the  defendant  executed  the  instrument  produced 
when  the  order  was  made.     But  Lord  Denman  ruled  that  the  defendant, 
having  consented  to  admit  it  as  a  counterpart,  was  precluded  from  taking 
the  objection :  and  the  plaintiff  had  a  verdict. 

Bylesy  Serjt.,  (with  whom  was  Grayj)  in  support  of  the  rule.  It  is  quite 
clear  that  the  joint  proprietors  of  this  mine  or  gale  were  not  partners  in  a 
trading  concern,  so  as  impliedly  to  authorize  one  or  more  of  them  to  bind 
the  whole,  by  their  acceptance  or  endorsement  of  bills  of  exchange — Chitty 
on  Bills,  46  a,  9th  edit. ;  Hedley  v.  Bambridgey  3  Q.  B.  316, 2  Gale  &  D.  483 ; 
Kirk  V.  BlurUmj  9  M.  &  W.  284.  And  the  admissions  made  under  the 
judge's  order  do  not  amount  to  an  admission  of  an  express  authority. 
These  admissions  were  made  under  the  20th  rule  of  Hilary  term,  4  W.  4, 
a  rule  pronounced  by  the  judgies  pursuant  to  the  statute  3  &  4  W.  4,  c.  42, 
s.  15.  The  object  of  the  statute  and  the  rule  was,  to  remedy  the  enormous 
abuses  that  existed  under  the  old  system,  and  to  prevent  the  useless  expense 
of  calling  witnesses  for  the  mere  purpose  of  proving  the  signing  and  exe- 
cution of  written  documents.    This  clearly  appears  from  the  statute  itself, 

(a)  8ed  vido  3  Mani^  4t  Gr.  pb  518  b. 

2q2 
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'vribich,  reciting  <<  that  it  is  expedient  to  lessen  the  ezpaise  of  the  proof  of 
written  or  printed  documents,  or  copies  thereof,  on  the  trial  of  causes," 
enacts  c<  that  it  shall  and  may  be  lawful  for  the  judges,  or  any  such  ei^t  or 
more  of  them  as  aforesaid,  (a)  at  any  time  within  five  years  after  this  act 
dmll  take  efiect,  to  make  regulations,  by  general  rules  or  orders,  from  time 
to  time,  in  term  or  in  vacation,  touching  the  voluntary  admission,  upon  an 
*7421    ^PP^^tion  for  that  purpose  at  a  reasonable  time  before  *tbe  trial,  of 
^    one  party  to  the  other,  of  all  such  written  or  printed  documents,  or 
copies  of  documents,  as  are  intended  to  be  offered  in  evidence  on  the  said 
trial  by  the  party  requiring  such  admission,  and  toudiing  the  inspection 
thereof  before  such  admission  is  made,  and  touching  the  costs  which  may 
be  incurred  by  the  proof  of  such  documents  or  copies  on  the  trial  of  die 
cause,  in  case  of  the  omitting  to  apply  for  such  admission,  or  the  not  pro- 
ducing of  such  document  or  cofHes  for  the  puipose  of  obtaining  admisaon 
thereof,  as  the  case  may  be,  and  as  to  the  said  judges  shall  seem  meet ;  and 
all  such  rules  and  orders  shall  be  binding  and  obligatory  in  sdl  courts  of 
common  law,  and  of  the  like  force  as  if  the  provisions  therein  contained  had 
been  expressly  enacted  by  parliament."    And  the  20th  role,  which  was 
framed  for  the  purpose  of  canying  out  ihzt  provision,  declares  that  "  either 
party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  give  notice 
to  the  other,  either  in  town  or  countiy,  in  the  form  thereto  annexed,  marked 
A.,  or  to  the  like  effect,  of  his  intention  to  adduce  certain  written  orpnnted 
documents ;  and,  unless  the  adverse  party  shall  consent,  by  ^idorsement  on 
such  notice,  within  forty-eight  hours,  to  make  (he  admission  q>ecified,  the 
party  requiring  such  admission  may  call  on  the  party  required^  J)y  summons, 
to  show  cause  before  a  judge  why  he  should  not  consent  to  such  admission, 
or,  in  case  of  refusal,  be  subject  to  pay  the  costs  of  proof.    And,  unless 
the  party  reqmred  shall  expressly  consent  to  make  such  admission,  the  judge 
shall,  if  he  think  the  application  reasonable,  make  an  order  that  the  costs 
of  proving  any  document  specified  in  the  notice,  which  shall  be  proved  at 
the  trial  to  the  satisfaction  of  the  judge  or  other  preading  officer,  certified 
by  his  endorsement  thereon,  shall  be  paid  by  the. party  so  required,  whatever 
may  be  the  result  of  the  cause."    And  the  notice  mtimates  to  the  party  the 
*7431    ^^^^^^  ^^  ^^  document,  and  that  he  will  be  "  required  *to  admit 
that  such  of  the  said  documents  as  are  specified  to  be  originals  were 
respectively  written,  signed,  or  executed  as  they  purport  respectively  tohitve 
beeriy  &c.,  saving  all  just  exceptions  to  the  admissibility  of  all  such  docu- 
ments as  evidence  in  the  cause."    It  is  impossible  diat  any  person  reading 
that  notice  could  imagine  that  it  was  designed  for  any  other  purpose  than  to 
prevent  the  expense  of  the  mere  formal  proof  of  handwriting,  signature,  or 
execution.    And  it  is  to  be  observed  that  these  admissions  are  eanclusivej 
and  irrevocable— Lawgrfcy  ▼•  J^  Earl  of  Oxford,  1  M.  &  W.  508 ;  Ztee  <i. 
Wetherell  v.  JKrd,  7  C.  &  P.  6 ;  Elton  v.  Larldns,  1  M.  &Rob.  196.    The 
admission  that  the  bill  in  the  first  count  mentioned  was  accepted  by  Henry 

(a)  Section  1. 
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Bishop  <<for  the  defendants  as  The  Newbridge  Coal  Company,"  means  no 
more  than  that  Henry  Bishop  in  feet  signed  the  bill  as  the  acceptor,  profess* 
^  to  do  so  for  the  company.  Suppose  the  defendants  had  declined  to 
consent  to  the  terms  of  the  admission,  what  costs  would  they  have  been 
liable  for  under  the  rule  ?  Clearly,  the  costs  of  proving  the  handwriting  of 
Henry  Bishop  only,  and  not  the  chain  of  facts  necessary  to  prove  that  he 
was  authorized  to  accept  bills  for  and  on  behalf  of  the  company.  An  ad- 
misaon  of  a  will  does  not  preclude  the  party  from  showing  Uiat  the  testator 
was  not  in  a  sane  state  when  he  executed  it.  [Eble,  J.  Suppose  such  an 
admission  as  this  to  have  been  entered  into  before  the  rule  of  Hilary  term, 
4  W.  4,  would  it  not  have  amounted  to  an  admission  that  Henry  Bishop 
accepted  the  bill  for  the  defendants  ?  It  is  submitted  that  it  would  not,  but 
that  it  would'  merely  have  amounted  to  an  admission^  that  the  acceptance 
was  in  the  handwriting  of  Henry  Bishop,  and  that  he  thereby  meant  to  bind 
^he  defendants,  and  not  to  an  admission  of  his  authority  to  bind  them. 

Cur.  adv.  vult 

•TiNDAL,  C.  J.,  now  deHvered  the  judgment  of  Ae  court.  r»744 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  the  plain-  *' 
tiff  on  «The  Newbridge  Coal  Company,  Forest  of  Deari,  Gloucestershire," 
and  accepted  «  at  Messrs.  Jones,  Lloyd,  8c  Co.'s,  for  the  Newbridge  Coal 
Company,  Henry  Bishop."  The  defendants  pleaded,  amongst  other  pleas, 
that  they  did  not  accept ;  and,  at  the  trial  before  me  at  the  last  summer 
assizes  for  the  county  of  Gloucester,  it  was  objected  on  the  part  of  the  de- 
fendants, that  there  was  no  evidence  that  Henry  Bishop,  who  had  signed 
the  acceptance,  had  any  authority  to  accept  for  them.  On  the  part  of  the 
plaintiff,  however,  it  was  contended,  that,  by  the  form  of  the  admission 
entered  into  by  the  defendants,  they  were  precluded  from  taking  this  objec- 
tion ;  which  appeared  to  me  to  be  the  case.  And  the  question  which  has 
been  argued  before  us,  on  a  motion  for  a  new  trial,  has  been,  whether  the 
bill  of  exchange  was  properly  admitted  in  evidence. 

The  admission  v^as  given  under  a  judge's  order,  drawn  up  in  the  usual 
form,  under  the  general  rule  of  Hilary  term,  4  W.  4,  No.  20:  and  the  argu- 
ment on  the  part  of  the  defendants  before  us  has  been,  that  admissions 
given  under  isuch  order,  do,  by  the  very  language  of  the  order,  bind  the 
party  to  admit  at  the  trial  no  more  than  that  the  documents  therein  sped- 
fiied  to  be  originals  are  written,  agned,  and  executed,  <(as  they  purport 
respectively  to  have  been ;"  and  that,  as  the  bill  of  exchange,  when  pro- 
duced, purports  to  be  drawn  by  the  plaintiff  on  The  Newbridge  Coal  Com- 
pany, and  to  be  accepted  for  The  Newbridge  Coal  Company,  by  Henry 
Kshop,  so,  nothing  more  is  admitted  than  that  the  acceptance  for  The 
Newbridge  Coal  Company  is  iii  the  handwriting  of  Henry  Bishop,  but  that 
there  is  neither  an  admission  that  the  defendants  are  the  persons  who  con- 
stitute The  Newbridge  Coal  Company,  nor  that  Henry  Bi^op  *had  r*^^^ 
any  authori^  from  them  to  accept  bills  on  their  behalf.  '' 

How  far  this  might  have  been  the  case,  if  the  bill  had  been  set  out  in 
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die  notice  to  admit,  in  tbe  precise  terms  in  ^ich  it  purports  to  have  been 
drawn ;  that  is,  if  it  bad  been  described  as  a  bill  drawn  on  The  Newbridge 
Coal  Company,  and  to  hare  been  accepted  for  The  Newbridge  Coal  Com- 
pany, by  Henry  Bishop,  we  are  not  called  upon  to  determine ;  for,  in  this 
case,  the  bill  is  described  in  the  notice  to  admit,  as  a  bill  «  drawn  upon 
and  directed  to  the  abore-named  defendants,  as  the  The  Newbridge  Coal 
Company,"  and  to  be  «  accepted  by  one  Henry  Bidiop  for  the  defendants 
as  The  Newbridge  Coad  Company,  payable  at  Messrs.  Jones,  Lloyd,  & 
Co's.,  bankers,  London."  So  that  the  facts,  that  the  defendants  constitute 
The  Newbridge  Coal  Company,  that  the  bill  is  accepted  by  Henry  Bishop 
for  the  defendants,  and  that  it  is  payable  at  a  London  backer's — ^three  facts 
not  appearing  on  the  face  of  the  bill — are  plainly  and  unequivocally  admit- 
ted under  this  notice. 

A  defendant  undoubtedly  may,  if  be  thinks  proper,  bind  himsejf  by  the 
form  of  his  admissions  more  largely  than  he  would  be  called  upon  to  do 
under  an  ordinary  notice  to  admit ;  and  this,  we  think,  the  defendants  have 
done  upon  the  present  occasion ;  and  that  it  would  be  giving  them  an  un- 
fair advantage,  after  an  admission  in  these  terms,  which  imports,  in  its 
natural  and  ordinary  sense,  that  Bishop  had  authority  to  accqit  for  the 
defendants,  if  the^  diould  be  allowed  at  the  trial  to  set  up  the  want  of  such 
authority. 

As,  however,  we  see  reason  to  believe,  from  the  affidavits,  that  the  de- 
fendants were  themselves  taken  by  surprise  by  the  extent  to  which  their 
admission  has  been  carried,  and  as  they  allege  themselves  to  have  been 
prevented  diereby  from  entering  into  their  real  defence  at  the  trial,  we  think 
*7461  ^^  rc^onable  that  there  should  be  an  ^opportunity  of  new-modelling 
^  their  admission,  and  that  a  new  trial  should  be  granted,  on  pay- 
ment of  costs  by  the  defendants.  Rule  absolute  accordingly.(a) 

(a)  The  Mrder  was  afterwards  amended  by  atrfldog  oat  the  wofda  within  brackets :  nda 
and,  pb  788.    . 


DAVIES  V.  Sir  ARTHUR  INGRAM  ASTON,  Knight.    May  28. 

To  a  count  in  trover  ibr  oonverting  eatilo  and  goods,  to  wit,  beasts  of  the  plough,  implemanta 
of  husbandry,  bookt,  bedttto/dk,  dec,  the  defendant  pleaded  a  justification  of  the  seiaure  aa  % 
distress  for  rent.  The  plaintiff  replied,  that  he  was  a  husbandman,  and  th^t  the  goods  men- 
tioned in  the  count  were  beasts  of  the  plough,  and  implements  of  husbandly,  there  being 
other  available  distress  upon  the  premises  at  the  time  i^^Htld,  bad  on  special  demurrer,  inas- 
much aa  it  professed  to  answer  Uie  whole  of  the  pbfll,  which  plea  embraced  all  the  articles 
enumerated  (under  a  videlicet)  in  the  count,  aome  of  which  were  not  implementa  of  hue- 
handiy. 

Case.  The  declaration  contained  counts  for  an  excessive  distress, — ^for 
distraining  beasts  of  the  plough,  there  being  other  available  distress  upon 
die  premises, — ^fbr  not  sellbg  the  distress  for  the  best  price, — ^for  extortion- 
ate charges  for  the  expenses  of  distress  and  -sale, — and  for  selling  before 
ttie  expiration  of  five  days, — and  a  count  in  trover« 
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The  goods  in  the  first  count  were  described,  under  a  videlicet^  as  fifty 
tons  of  hay,  one  hundred  quarters  of  com,  ten  carts,  ten  horses,  fifty  cows, 
ten  bulls,  ten  heifers,  ten  stirks,  ten  calces,  thirty  tables,  thirty  cheese* 
presses,  &c.,  two  hundred  yards  of  carpet,  fifty  chairs,  one  thousand  books, 
twenty  bedsteads,  twenty  feather-beds,  twenty  mattrasses,  twenty  bolsters, 
twenty  pillows,  twenty  pairs  of  blankets,  &c.,  &c.,  ten  ploughs,  ten  bar* 
rows,  six  winnowing-machines,  one  hundred  fiuming-tools,  and  one  hun- 
'dred  farming-implements,  of  much  greater  value  than  the  amount  of  the 
alleged  arrears  of  rent,  and  the  costs,  expenses,  and  charges  of  the  said 
distress,  and  of  the  appraisement  and  sale  thereof,  to  wit,  of  the  value 
of  2000/. 

•In  the  last  count  the  goods  were  described  as  follows : — «  Cer-     r#747 
tain  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  same    ** 
number,  quantity,  quality,  description,  and  value  a^  the  goods  and  chattels 
in  the  first  count  mentioned." 

To  the  last  count  the  defendant  pleaded  that  he  seized  and  took  the 
goods  in  that  count  mentioned,  as  and  fpr  a  distress  for  arrears  of  rent. 

Replication,  that,  at  the  said  time  when,&c.,  in  the  last  count  mentioned, 
and  at  the  time  of  the  taking  and  levying  the  distress  m  the  last  plea  men- 
tioned, in  manner  and  form  as  in  that  plea  alleged,  the  plaintijBf  was  a  hus- 
bandman, and  carried  on  and  exercised  the  business  and  calling  of  bus* 
bandry,  and  that  the  goods  and  chattels  in  the  last  count  mentioned  were  the 
cattle  and  beasts  of  the  plough,  and  the  implements  of  husbandry  of  the 
plaintiff,  by  him  then  used  in  and  upon  the  last-mentioned  lands,  tenements, 
and  premises,  in  and  about  his  said  business  and  calling,  and  wherewith 
respectively  he  gained,  tilled,  and  cultivated  the  said  lands,  tenements, 
and  premises  in  the  last  plea  mentioned ;  and  that,  at  the  time  of  taking 
and  levying  the  goods  and  chattels  in  the  last  count  mentioned  as  and  for 
such  distress  as  in  the  said  last  plea  mentioned,  there  were  in  and  upon  the 
lands,  tenements,  and  premises  in  the  last  plea  mentioned,  divers  other 
goods  and  chattels,  other  than  beasts  of  the  plough,  sheep,  or  growing 
crops  of  the  plaintiff,  then  liable  to  be  taken,  and  then  presently  available 
as  a  distress  for,  and  sufficient  to  satisfy  and  discharge,  the  arrears  of  rent 
in  the  last  plea  mentioned,  and  the  costs  and  charges  of  distraining  for  the 
same,  and  selling  and  disposing  of  such  distress,  and  which  last-mentioned 
goods  and  chattels  the  defendant  then  could  and  might  have  found,  and 
then  could  and  might  and  ought  to  have  taken  and  distrained  as  and  for 
such  distress  as  in  the  last  plea  mentioned,  instead  of  the  goods  and  chat- 
tels in  the  last  count  mentioned — verification. 

•Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  r#74g 
replication  in  the  introductory  part  thereof,  purported,  and  pro-  ** 
fessed,  to  be  an  answer  to  the  whole  plea  to  the  last  count,  and  to  support 
the  whole  of  the  said  last  count,  whereas  the  last  count  complained  of  the 
said  supposed  conversion  by  the  defendant  of  many  things  which  could  not 
possibly  be  either  cattle  and  beasts  of  the  plough,  or  implements  of  hus« 
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bandiy,  sach  as  beds,  pillows,  bknkets,  sheets,  &c.;  and  as  the  plea  to 
diat  count  answered  as  to  the  whole  of  that  coant,  the  replication  ought  to 
have  contained  an  answer  which  sappoited  and  showed  the  right  of  the 
plaintiff  to  maintain  his  action  upon  and  in  respect  of  the  whole  of  that 
count,  otherwise  the  plaintiff  ou^t  to  have  confined  his  replication  to  sudi 
only  of  the  goods  and  chattels  in  the  last  count  mentioned  as  might  be  and 
were  cattle  and  beasts  of  the  plough  and  implements  of  husbandly,  and 
ought  to  have  otherwise  replied  or  entered  a  noUeprctejid  as  to  the  rest  of 
the  goods  and  chattels  in  the  last  count  mentioned. 

Joinder  in  demurrer. 

ChanneUj  Seijt.,  (with  whom  was  WdAgj)  in  support  of  the  demurrer, 
submitted  fliat  the  objection  spedally  pointed  out  by  the  demurrer  was 
fetal  to  the  replication. 

Tolfaurdj  Serjt.,  contri,  submitted,  that,  inasmuch  as  the  goods  enume- 
rated in  the  declaration  being  laid  under  a  viddiodj  the  plaintiff  would 
not  be  bound  to  prove  more  than  the  improper  taking  of  a  single  article  ; 
so,  in  the  replication,  it  was  not  necessaiy  for  him  to  confine  himself 
to  such  of  them  as  were  beasts  of  th^  plough  or  implements  of  hus- 
bandry.(a) 

^AQi  *TiNDAL,  C.  J.  I  am  of  opmion  that  the  replication  in  question 
is  bad,  as  professing  to  answer  the  whole  of  the  plea  to  the  last 
count,  whereas,  in  ordinary  understanding,  it  must  be  taken  to  answer  part 
only;  for,  it  is  impossible  to  say  that  many  of  the  articles  referred  to  m  the 
«xth  count,  are  either  beasts  of  the  plough  or  implements  of  hu8bandry.(&) 
As,  therefore,  the  plea  to  that  count  b  unanswered,  there  must  be  judgment 
for  the  defendant  thereon. 

The  rest  of  the  court  concurred.  JudgQient  fi>r  the  defendant. 

(a)  Th«  cwiftatkn  In  a  plea  pleaded  by  way  of  confeaaon  and  vwMuncm,  admita  no  mom 
than  the  plaint^  would  be  bound  to  prove,  opoQ  a  traverae  of  the  aUegataonain  the  dedaiatum. 
The  matter  pleaded  in  Joitiiication,  t.  c,  in  avoidance,  cannot  be  aabject  to  a  difleient  coo* 
atniction.  Here,  apon  a  traverse  of  the.  allegationi  in  the  declaration,  the  plaintiff  would  only 
have  been  boond  to  prove  the  eonvernon  of  smne  aiticieB,  or  of  aome  one  aitide,  mentJooed  in 
ttie  laat  coont  of  the  declaralion.  The  delmdant  in  this  caie  appeara,  in  effect,  to  aayr-^I 
admit  having  taken  gooda  falling  within  some  one  or  more  of  the  deacriptiooa  contained  in  the 
laat  coant  of  your  dMiaration,  and  to  the  extent  of  that  admianon,  I  Joatify  the  taking  aa  a  dia- 
tnta."  The  plaintiff  repliea  that  the  gooda  and  chattcja  in  the  laat  count  mentioned  (tfiat  ii^ 
aome  gooda  coming  within  lome  one  or  more  of  the  deaoiptionB  in  the  lait  count)  were  beaata 
of  the  plough,  and  implements  of  husbandry. 

The  qoestioD,  whether  the  leplkation  is  good  or  bad,  qipeaia  to  depend  upon  whether  the 
aSegationa  in  Ihie  last  count  bound  the  plaintiff  to  prove  that  some  artidea  coming  within  muk 
of  the  deacriptions  in  that  count,  had  been  taken.  If  not,  it  is  difficult  to  see  why  the  replica- 
tion does  not  aflbid  a  complete  answer  to  the  plea.  If  the  inaertion  of  the  books,  bsdsteadi^ 
dec,  though  under  a  videlicet,  had  pledged  the  plaintiff  to  show  that  some  books  and  aome  bed- 
steads had  been  converted  by  the  defendant  to  his  own  use,  the  replication  would  have  been 
bad  on  the  ground  of  dlqNiftirc. 

(b)  If  the  repltetion  is  to  be  construed  as  alleginl^  that  hooka  and  bedsteads  aro  implements 
of  Dushandry,  ia  the  truth  of  that  allogatioo  a  question  of  law,  for  the  court,  or  of  Act,  for  a 
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To  oownant  for  rent  voder  en  indenture,  the  defendant  pleaded,  aa  to  22.  Of.  lOdL,  that,  on  tbo 
6th  of  April,  1843,  before  any  part  of  the  rent  became  due,  22.  Of.  lOeL,  being  at  the  rate  of 
Id,  for  every  20s.  of  the  annual  value,  waa  duly,  end  according  to  the  Ibnn  of  the  statute, 
aaaened  on  the  promiaeB,  in  respect  of  the  property  thereof  for  the  year  ensumg;  that  on  the 
28th  of  August,  1844,  before  the  commencement  of  the  suit,  the  defendant,  then  being  oc- 
cupier and  tenant,  paid  to  T.  C.  then  being  collector,  the  22.  Os.  lOtL;  and  that  the  defendant 
had  never  made  any  payment  on  account  of  the  rent  since  the  payment  of  the  22rOt.  lOd.  ^-~ 
Held,  on  general  demurrer,  that  the  plea  sufficiently  showed  that  the  aaseouBent  was  made 
under  the  property  and  mcotara  tax  act,  6  dc  6  Vict  c.  35,  and  that  it  answered  that  part  of 
the  demand  to  which  it  waa  pleaded. 

The  defendant  also  pleaded,  in  bar  of  the  further  maintenanoe  of  action,  aa  to  522. 1  Of.,  other 
parcel  of  the  rent,  that  the  plaintiff  held  the  premises  on  lease  from  A.,  subject  to  a  proviso 
for  re-entry  by  A.  for  breach  of  covenant;  that  on  the  1st  of  January,  1844,  before  any  part 
of  that  rent  became  due,  the  plaintiff  incurred  a  forfeiture  by  breach  of  covenant;  that,  in  coo. 
aequenoe  of  such  forfeiture,  A.  recovered  in  ejectment  against  the  plaintiff;  and  that  the  de- 
fendant afterwards  paid  A.  622.  10«.,  for  the  profito  from  the  day  of  the  demise  in  the  deda- 
ration  (1st  of  Januaryii  1844:) — Htld,  that  the  plea  diadoaed  a  substantial  answer  aa  to  the 
622.  IOj.,  argwmtUativmeu  not  being  pointed  out  aa  a  ground  of  damurfer. 

Covenant,  for  foar  quarters'  rent,  the  last  quarter  due  on  tbe  29th  of 
September,  1844,  under  an  indenture  of  lease  reserving  lOL  a  year  <<  free 
from  all  rates,  taxes,  charges,  duties,  and  assessments." 

First  plea — as  to  21.  (b.  lOd,^  parcel  of  the  70/.  in  the  declaration  men- 
tioned as  due  and  in  arrear  to  the  plabtifl^that,  after  the  making  of  the 
indenture,  and  whilst  the  defendant  held  the  said  tenements  thereunder  as 
tenant  thereof  to  the  plaintiff,  and  whOst  the  plaintiff  was  entided  to  the 
annua]  sum  of  70/.  reserved  by  the  said  indenture,  and  before  any  part  of 
the  rent  in  the  declaration  mentioned  had  accrued  due,  to  wit,  on  the  5th 
of  April,  1843,  a  large  sum  of  money,  to  wit,  2/.  0^.  10c/.,  being  at  and 
after  the  rate  of  Id.  for  every  20s.  of  the  annual  value,  to  wit,  70/.,  of  the 
said  messuage,  &c.,  was  duly,  and  accordmg  to  the  form  of  the  statute  in 
such  cas^  made,  assessed  on  the  said  messuage,  &c.,  in  respect  of  the  pro- 
perty thereof,  for  the  year  next  ^ensuing,  which  sum  of  2/.  Os.  lOd.  r^-^gi 
was  payable  by  four  quarterly  instalments,  that  is  to  say,  on  the  20th  ** 
of  June,  &&.,  then  next  ensuing ;  that  afterwards,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  28lh  of  August,  1844,  the  defendant,  then 
being  the  occupier  and  tenant  of  the  said  messuage,  &c.,  paid  to  Thomas 
Casey,  then  being  the  collector  of  the  said  tax,  the  said  sum  of  2/.  Os.  lOd. ; 
which  sum  of  21.  Os.  lOd.  so  paid  by  tbe  defendant,  was  and  is  Id.  for  ^very 
2Qf.  of  the  said  sum  of  70/.,  the  annual  rent  payable  by  the  defendant  to 
the  plaintiff,  under  and  by  virtue  of  the  said  indenture,  for  the  said  mes- 
suage, &c. ;  and  that  the  defendant  had  never  made  any  payment  to  the 
plaintiff  on  account  of  the  rent  of  the  said  messuage,&c.,  since  the  payment 
of  the  said  sum  of  2/.  Os.  lOd. — ^Verification. 

To  this  plea  there  was  a  general  demurrer. 

Second  plea — as  to  52/.  10s.,  parcel  of  the  70/.  in  the  declaration  men- 
tioned, being  the  rent  which  was  alleged  to  have  accrued  due  on  the  25th 
of  March,  the  24th  of  June,  and  the  S9th  of  September,  1844,  and  all 
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damages  and  causes  of  action  in  respect  thereof— that  the  plaintiflf  ought 
not  further  to  maintain  his  action  thereof^  because,  before  and  at  the  time 
of  making  the  indenture  in  the  declaration  mentioned,  to  wit,  on  the  14th 
of  August,  1820,  R.  J.  Smith  was  lawfully  possessed  for  a  term  of  years, 
whereof  upwards  of  fifty-three  and  a  half  years,  wanting  twenty-one  days, 
from  the  24th  of  June,  were  to  come  and  unexpired,  of  and  in  the  said 
messuage,  &c.,  in  the  declaration  mentioned,  and,  being  so  seised  thereof, 
before  making  the  said  indenture,  to  wit,  on  the  said  14th  of  August,  in  the 
year  last  aforesaid,  by  a  certain  indenture  then  made  between  the  said  R. 
J*  Smith  of  the  one  part,  and  the  pl^tintifTof  the  other  part,  the  said  R.  J. 
Smith  did  demise  lind  lease  the  said  messuage,  &c.,  with  the  appurtenances, 
*7521    ^  ^^  declaration  mentioned,  unto  the  plaintiff,  his  executors,  *ad- 
ministrators  and  assigns :  to  have  and  to  hold  the  same  unto  the 
plaintiff,  his  executors,  &c.,from  the  24th  of  June  then  last,  for  and  during 
the  term  of  fifty-three  years  and  a  half,  wanting  twenty-one  days,  from  thence 
next  ensuing ;  and  the  plaintiff  did  in  and  by  the  last-mentioned  indenture, 
amongst  other  things,  covenant  with  the  said  R.  J.  Smith,  that  he  the  said 
R.  J.  Smith,  his  heirs,  executors,  administrators,  and  assigns,  should  and 
would,  from  time  to  time,  and  at  all  times  during  the  term  thereby  granted, 
at  his  and  their  own  proper  costs  and  charges,  well  and  sufficiently  repair, 
uphold,  &c. ;  and  also  that  the  plaintiff,  his  executors,  &c.,  should  and 
would,  from  time  to  time,  and  at  all  times  during  the  said  term  thereby 
granted,  insure  or  cause  to  be  insured  the  said  messuage,  &c.,  and  every 
part  thereof,  in  the  Albion  Fire  Office,  in  London,  to  the  full  amount  of  the 
value  thereof;  and  that,  in  and  by  the  last-mentioned  indenture,  it  was  and 
is  afterwards  provided,  and  the  last-mentioned  indenture  was  declared  to 
be  upon  the  express  condition,  that,  if  the  plaintiff,  his  executors,  &c», 
should  not  in  and  by  all  things  well  and  sufficiently  observe,  perform,  fulfil, 
and  keep  all  and  singular  the  covenants,  clauses,  articles,  conditions,  and 
agreements  in  the  said  last-mentioned  indenture  before  contained,  which 
on  his  and  their  part  and  behalf  were  and  ought  to  be  observed,  &c.,  ac- 
cording to  the  true  intent  and  meaning  of  the  said  indenture,  then  and  from 
thenceforth,  and  in. either  of  the  said  cases,  it  should  and  might  be  lawful 
for  the  said  R.  J.  Smith,  into  and  upon  the  said  messuage,  &c.,  wholly  to 
re-enter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy  as  in  his 
and  their  first  and  former  estate,  and  the  plaintiff,  his  executors,  &c.,  and 
all  other  occi\piers,  thereout  and  thence  utterly  to  expel,  put  out,  and 
amove,  the  same  indenture,  or  any  thing  thereinbefore  contained,  to  the 
♦7531     ^^^^'y  ^^  ^"y  ^^  notwithstanding:   that,  after  the  •making 
of  the  last-mentioned  indenture,  and  before  the  making  of  the  in- 
denture in  the  declaration  mentioned,  to  wit,  on  the  14th  of  August,  1820, 
Franklin  entered  into  the  said  messuage,  Slc^  and  became  and  was  pos- 
sessed thereof  under  and  by  virtue  of  the  said  indenture  between  the  said 
R.  J.  Smith  and  Franklin,  for  the  term  of  the  same  indenture  granted,  and 
was  so. thereof  possessed  at  the  time  of  the  makmg  of  the  indenture  in  the 
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declaration  mentioned ;  that  afterwards,  and  before  any  part  of  the  rent  in 
the  introductory  part  of  that  plea  mentioned,  accrued  due  and  in  arrear,  to 
wit,  on  the  1st  of  January,  1844,  Franklin  did  not  nor  would,  on  the  day 
and  year  last  aforesaid,  insure  or  cause  to  be  insured  the  said  messuage, 
&c.,  in  the  said  fire-office,  but  wholly  neglected  so  to  do,  and  the  same 
was,  on  the  day  and  year  last  aforesaid,  wholly  uninsured  in  the  said  fire- 
office,  contrary  to  the  form  and  efiect  of  the  said  covenant  in  that  behalf; 
that,  by  means  of  the  premises,  after  the  making  of  the  said  indenture,  and 
before  any  part  of  the  said  sum  of  52^.  10s.,  parcel,  &c.,  became  due  and 
payable,  to  wit,  on  the  1st  of  January,  1844,  the  estate,  term,  and  interest 
of  Franklin  in  the  demised  messuage  became  and  were  ended,  forfeited, 
and  determined  :(a)  that,  by  reason  and  in  consequence  of  the  saUdforfedure^ 
John  Doe,  on  the  demise  of  the  said  R.  J.  Smith,  afterwards,  to  wit,  in 
Hilaiy  term,  7  Vict.,  commenced  an  action  of  trespass  and  ejectment  in 
the  court  of  Queen's  Bench  at  Westminster:  that  to  this  action  (i)  Franklin 
afterwards,  in  Easter  term,  in  the  year  last  aforesaid,  duly  appeared  in  the 
said  court  to  defend  the  same  as  the  landlord  of  the  said  messuage,  &c., 
and  pleaded  thereto  ;(6)  that  thereupon,  to  wit,  in  ^Hilary  term,  in  r^-vK^ 
the  year  last  aforesaid,  the  said  John  Doe  duly  declared  in  the  said  ^ 
court,  in  the  said  action,  against  Franklin,  for  that  the  said  R.  J.  Smith,  on 
the  1st  of  January,  1844,  being  a  day  before  any  part  of  the  said  sum  of 
52/.  10^.,  parcel,  &c.,  became  payable,  demised  to  John  Doe,  who  entered 
and  was  ejected  by  Franklin,  &c. :  and  that  such  proceedings  were  there- 
upon had,  &c.,  that  afterwards,  and  after  the  commencement  of  this  suUj  to 
wit,  on  the  28th  of  January,  in  Hilary  term,  8  Vict.,  it  was  considered  by 
the  said  court,  that  the  said  John  Doe  should  recover  against  Franklin  his 
said  term,  &c. ;  of  all  which  premises  the  said  R.  J.  Smith  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  gave  notice  to  the  now  defendant, 
and  then  called  upon,  and  required  him  to  attorn  (c)  tenant  to  him  the  said 
R.  J.  Smith  of  the  said  messuage,  &c.,  and  to  pay  him  for  the  proceeds, 
issues,  and  profits  of  the  said  messuage,  &c.,  from  the  day  of  the  said  de- 
mise to  the  said  John  Doe,  and  the  defendant  then  attorned (c)  tenant  to 
the  said  R.  J.  Smith,  of  the  said  messuage,  &c.,  and  paid  him,  for  the  said 
profits,  issues,  and  pioceeds  of  the  same,  a  laj^e  sum  of  money,  to  wit, 
52/.  10s. — verification,  and  prayer  of  judgment,  if  the  plaintiff  ought  further 
to  maintain  his  action. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes — ^that, 
although  the  defendant  had  therein  admitted  the  making  of  the  indenture  of 
lease,  and  that  he  thereupon  entered  into  the  demised  premises,  and  became 

(a)  The  provuo  in  the  lease  ga^e  an  optional  power  of  re-entij,  bat  created  no  ctuer  of  the 
term  iptofacio,  by  the  mere  force  of  a  breach  of  covenant 

(6)  Franklin,  being  a  stranger  to  the  action  against  the  casnal  ejector,  (the  action  here  refers 
red  to,)  coald  not  appear  to,  or  plead  to,  or  defend,  that  action. 

(c)  No  grant  hftving  been  made  of  any  reyersion  or  remainder  expectant  upon  the  defend- 
ant*! tenancy,  there  could  be  no  legal  attornment  The  term  is  used  in  the  wide  and  popular 
sense  of— acknowledgment  of  a  tenancy  under  a  new  landbrd.  Vide  6  N.  dc  M.  634,  n.,  640,  n., 
4  M.  &  G.  148. 

2R 
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thereof  possessed  as  tenant  to  the  plaintiff  for  the  said  term,  yet  the  defeiuL' 
ant  had  attempted  to  deny  and  to  put  in  issue  the  plaintiff's  title  as  land* 
*7561  ^^  ^  ^^  ^^  messuage,  &c.,  which  the  defendant  was,  by  the 
*said  indenture  and  tenancy,  estopped  from  dobg;  that  the  said 
plea  admitted  and  confessed  a  breach  of  the  covenant  in  non-payment  of 
^  the  rent,  and  a  right  of  action  in  the  plaintiff,  without  showing  how  or  when 
the  same  was  satisfied  or  discharged,  or  why  the  defendant  was  not  in  law 
liable  to  be  sued  for  breaches  of  covenant  in  the  said  lease,  or  liable  for 
damages  in  respect  of  any  such  breach ;  that  the  defendant,  m  his  said 
second  plea,  alleged  that  the  title  of  the  plaintiff  to  the  said  premises  was 
forfeited  before  the  commencement  of  the  action,  for  the  non-performance 
of  the  covenants  contained  in  a  certain  indenture  of  demise  in  the  second 
plea  set  forth,  and  that  the  defendant  had  pleaded  and  relied  upon  such 
indenture,  without  making  piofert  of,  or  ofiering  to  produce,  the  same,  or 
showing  any  matter  in  excuse  of  such  profert ;  that  the  plea  was  double 
and  muhiiarious,  in  this,  that  it  was  therein  stated  that  the  said  term  and 
interest  of  the  plaintiff  had  expired  and  determined  before  the  commence* 
ment  of  the  suit,  and  also  that  the  defendant  was  evicted  by  title  panrmoont 
to  that  of  the  plaintiff;  and  that  by  the  said  second  plea  it  was  attempted 
to  put  in  issue  matters  of  law ;  and  that  no  certain  issue  could  be  taken 
thereon,  &c. 

Joinder  in  demurrer. 

ChanneUy  Serjt.,  (with  whom  was  Petend/Offf^)  in  support  of  the  demuiw 
rers.  The  first  plea  is  bad  in  substance*  It  is  probably  founded  upon  the 
5  &  6  Vict.  c.  35,  s.  GO,  No.  iv.  reg.  9,  which  provides  that  <<  the  occupier 
oS  any  lands,  tenements,  hereditaments,  or  heritages,  being  tenant  of  the 
same,  and  paying  the  said  duties,  shall  deduct  so  much  thereof  in  respect 
of  the  rent  payable  to  the  landlord  for  the  time  being  (all  sums  allowed  by 
the  commissioners  being  £rst  deducted),  as  a  rate  of  Id.  for  every  20f» 
thereof  would,  by  a  just  proportion,  amount  unto ;  which  deduction  shall 
*7561  ^^  niade  *out  of  the  first  payment  thereafler  to  be  made  on  account 
''  of  rent ;  and  the  tenant  paying  the  said  assessment  diall  be  acquit- 
ted and  discharged  of  so  much  money,  as  if  the  same  had  actually  been 
paid  unto  the  person  to  or  for  whom  his  rent  Shall  have  been  due  and  pay- 
able.''  That  clause  g^ves  to  the  tenant  who  has  paid  property-tax  that  is 
chargeable  on  the  landlord,  the  right  to  deduct  the  amount  on  payment  of 
the  next  rent,  but  not  to  set  it  off  in  an  action.  There  is  nothii^  in  this 
plea  to  show  by  what  authority,  or  ^en,  the  all^;ed  assessment  was  made, 
or  that  the  residue  of  the  rent  was  paid.  It  is  true,  the  payment  of  pro- 
perty-tax was  made  the  subject  of  a  plea  in  the  case  of  Tinckkr  v.  Prefi- 
tiUy  4  Taunt.  549 ;  but  that  was  under  the  46  G.  3,  c.  65,  s.  74. 

It  is  doubtful,  on  the  face  of  the  second  plea,  whether  it  seeks  to  set  up 
an  answer  to  the  action  by  way  of  eviction,  or  is  intended  as  a  plea  of  pay- 
ment of  the  rent  to  a  third  party.  It  cannot,  however,  be  a  plea  of  eviction ; 
for,  there  is  no  allegation  that  the  defendant  was  tenant  in  possession  at  the 
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dme  the  ejectment  was  brought,  or  that  there  was  any  evictioQ  until  after 
the  commencement  of  the  suit.  Neither  does  it  show  that  the  landlord's 
title  expired  before  the  rent  became  due.  [Crebswell,  J.  Does  not  the 
second  plea  sufficiently  show  that  the  plaintiff's  title  ceased  and  deter- 
mined, (a)  before  any  of  the  rent  became  due,  by  a  forfeiture,  of  which  the 
landlord  afterwards  elected  to  take  advantage  ?  Maule,  J.  The  defence 
suggested  is,  that  the  plaintiff  ought  not  further  to  enforce  his  claim  to  the 
rent,  because,  since  the  commencement  of  the  action,  the  superior  landlord 
has  availed  himself  of  the  previous  forfeiture,  and  enforced  his  claim.] 
That  would  be  giving  the  tenant  a  defence  by  effluxion  of  time.  There  is 
DO  allegation  in  the  plea  that  the  plaintiff  in  the  ejectment  ever  enforced 
that  judgment  against  the  present  plaintiff. 

*ByleSy  Serjt.,  contri.  The  ninth  regulation  of  die  60th  section  r^ivKfv 
of  the  recent  property  and  income-tax  act,  puts  the  payment  of  the  ^ 
property-tax  on  the  same  footing  as  a  payment  to  the  superior  landlord. 
[Maule,  J.  It  seems  to  provide  what  would  hkve  been  implied  by  law 
without  such  provision*]  The  first  pica  sufficiently  shows,  on  general  de- 
murrer, at  least,  that  the  money  therein  mentioned  was  assessed  under  that 
act ;  for,  it  could  only  have  been  assessed  under  some  act  of  parliament  in 
force  at  the  time,  which  authorized  a  deduction  of  Id.  in  the  pound.  [Tnr- 
DAL,  C.  J.  When  we  see  the  day  on  which  the  rate  is  alleged  to  have 
been  assessed,  and  that  it  is  stated  to  have  been  duly  assessed  in  respect  of 
property  for  the  year  next  ensuing,  we  can  hardly  doubt  that  the  5  &  6  Vict, 
c.  35,  is  the  act  pointed  at,  seeing  that  it  is  the  only  statute  that  will  sup- 
port that  statement.]  Tinckler  v.  Prenticej  4  Taunt.  649,  is  a  distinct 
authority  to  show  that  a  ps^yment  of  property-tax  on  account  of  the  land- 
lord, may  properly  be  the  subject  of  a  plea. 

The  second  plea  is,  in  substance,  a  plea  of  eviction :  it  alleges  that  a 
forfeiture(6)  was  incurred,  and  that,  by  reason  and  in  consequence  of  that 
forfeiture,  the  superior  landlord  brou^t  ejectment,  and  recovered  judgment 

The  formal  objections  urged  are  not  sustainable. 

Channelly  Serjt.,  was  heard  in  reply. 

TiNDAL,  C.  J.  A  tenant,  no  doubt,  is  at  liberty  to  diow  that  his  land- 
lord's title  has  expired  by  effluxion  of  lime,  or  has  been  forfeited  by  some 
breach  of  condition,  and  that  the  superior  landlord  has  entered  lor  the  foi^ 
feiture.  That  seems  to  me  to  be  in  substance  the  defence  set  up  in  this 
case,  by  the  second  plea.  The  only  objection  I  can  see  to  it  is,  that  it  is 
an  argumentative  statement  *that  the  iMkUord  entered  for  the  con-  fn^ 
dition  broken ;  which,  however,  is  not  pomted  out  as  a  ^und  of  ^ 
special  demurrer.  The  statement  in  the  plea  is,  that,  (^  by  reason  and  ia 
consequence  of  the  said  forfeiture,"  an  action  of  ejectment  was  commenced 
by  Smith,  the  superior  landlord,  in  which  the  present  plaintiff  was  made 

ra)  Vide  poft,  760,11. 

(6)  The  ykti  ihofra  «  right  to  le-enter  and  a  jivlgment  m  ejectment  founded  upon  a  deebK 
tatbn  in  wUeh  an  entiy  1^  Doe,  under  Bmitfa,  u  dieged ;  hot  it  diows  no  le^ntiy  in  fiie^ 
either  bj  Doe  or  by  Sm^  under  a  wiit  of  kaben  fat€ia$  pommomm  or  otherwiao. 
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defendant,  laying  the  demise  on  the  1st  of  January,  1844,  being  a  day  before 
any  part  of  the  rent  in  question  accrued,  and  that  John  Doe  recovered 
judgment  in  that  action.  It  is  true,  the  judgment  in  the  ejectment  is  not 
alleged  to  have  been  recovered  until  after  the  commencement  of  the  present 
action ;  and  therefore  it  is  that  the  plea  is  pleaded  to  the  farther  mainte- 
nance of  the  action.  It  appears  to  me  that  it  affords  a  substantial  answer 
as  to  the  52j.  10^.,  to  \i'hich  it  is  pleaded. 

CoLTsiAN,  J.  There  can  be  no  doubt  that  the  second  plea  discloses  a 
substantially  good  answer  to  the  action  as  to  the  52/.  10$.,  though  I  should 
have  had  a  difficulty  in  holding  it  to  have  been  well  pleaded,  had  the  real 
objection  been  properly  pointed  out  by  the  demurrer.  It  appears,  that, 
before  the  commencement  of  the  present  action,  the  term  of  the  plaintiff 
was  put  an  end  to,  that  is,  that  he  had  committed  a  forfeiture,  and  that  cer- 
tain proceedings  in  ejectment  were  in  consequence  had  against  him.  That 
raises  an  inference  that  the  superior  landlord  elected  to  take  advantage  of 
the  forfeiture.  It  is  true  that  it  is  merely  an  argumerdative  statement  of  the 
fact  of  the  plaintiff's  tit^  having  been  put  an  end  to.  But,  though  many 
grounds  of  demurrer  are  specially  assigned,  this  is  not  one  of  them. 

Maule,  J.  I  also  am  of  opinion  that  both  of  these  pleas  must  be  held 
to  be  sufficient.  Obscurely  as  the  statute  is  hinted  at,  I  think  the  first  plea 
sufficiently  shows,  upon  general  demurrer,  that  the  21.  Os.  lOd.  was  assessed 
•7591  "P^*^  ^^^  value  of  the  property  under  the  *5  &  6  Vict.  c.  35,  s,  60, 
No.  iv.,  reg.  9.  The  plea  clearly  refers  to  an  assessment  under 
some  statute ;  and  the  plaintiff  does  not  suggest  that  it  was  made  under 
any  other  statute  than  that  of  Victoria.  It  is  impossible  to  entertain  any 
judicial  doubt  upon  the  subject.  Then  comes  the  question  whether  money 
paid  by  a  tenant  on  account  of  his  landlord  under  that  act,  may  be  set  off, 
or  deducted,  in  an  action  brought  by  the  landlord  for  the  recovery  of  rent. 
The  act  says,  that  "the  occupier  of  any  lands,  tenements,  hereditaments, 
or  heritages,  being  tenant  of  the  same,  and  paying  the  said  duties,  shall 
deduct  so  miich  thereof,  in  respect  of  the  rent  payable  to  the  landlord  for 
the  time  being,  (all  sums  allowed  by  the  commissioners  being  first  deducted,) 
as  a  rate  of  Id.  for  every  20s.  thereof  would,  by  a  just  proportion,  amount 
unto ;  which  deduction  shall  be  made  out  of  the  first  payment  thereafter  to 
be  made  on  account  of  rent."  I  think  we  may  hold,  without  unduly  strain- 
ing the  words  of  the  act,  that  the  deduction  maybe  claimed  out  of  the  next 
^payment,  though  made  under  legal  process.  It  is  too  much  to  ask  us  to  go 
out  of  our  way  to  put  an  inconvenient  construction  upon  the  words  of  tiie 
act,  when  they  are  well  susceptible  of  a  meaning  that  is  consistent  with 
reason  and  justice.  For  these  reasons,  I  am  of  opinion  that  the  first  plea 
is  a  good  answer  as  to  the  21.  Os.  lOd. 

The  second  plea,  in  substance,  is  this, — ^that  the  plaintiff,  under  whom 
the  defendant  held,  was  entitled  to  the  premises  under  a  lease  from  one 
Smith,  containing,  amongst  others,  a  covenant  to  insure,  and  a  proviso  that 
Smith  should  be  at  liberty  to  re-enter  for  breach  of  that  covenant ;  that  there 
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was  a  breach  of  the  covenant  to  insure ;  that  Smith  brought  an  ejectment 
thereupon  and  recoyered  judgment;  and  that  the  defendant  was  called 
upon  to,  and  did,  attorn  tenant  to  Smith,  and  pay  him  the  52/*  lOs.  for 
profits,  &c.  It  would  be  monstrous  indeed,  if  that  were  to  afford  r*7g/\ 
no  ^defence  upon  the  merits.  A  doubt  is  raised  as  to  ^hether  the  ** 
defence  is  properly  pleaded.  I  think  it  is.  The  plea  states, — in  a  manner 
that  seems  to  me  not  to  be  open  to  objection, — that  a  breach  of  covenant 
had  been  committed  by  the  plaintiff  before  any  part  of  the  52/.  10;.  became 
due  for  rent,  and  before  the  commencement  of  the  action,  and  that  the 
superior  landlord  took  certain  proceedings  by  reason  and  in  consequence 
of  such  forfeiture,  and  recovered  the  term  (a)  from  the  time  of  the  forfeiture, 
and  that  he  called  upon  the  defendant,  and  compelled  him  to  attorn  tenant 
to  him,  and  to  pay  him  a  compensation  for  the  use  of  the  land  from  that 
time.  If  that  be  a  sufficient  statement  of  an  electionr  on  the  part  of  the 
superior  landlord  to  proceed  for  the  forfeiture,  I  see  no  objection  to  the  plea. 
But,  when  it  is  shown  that  the  superior  landlord  had  title  by  reason  of  the 
forfeiture,  from  a  given  day,  and  that  he  enforced  his  right  from  that  day, 
and  recovered  the  term,  (a)  I  think  the  plea  discloses  circumstances  which 
made  it  impossible  for  the  defendant  to  resist  the  right  of  the  superior  land- 
lord to  turn  him  out.(i)  For  these  reasons,  I  think  the  defendant  is  entitled 
to  judgment  on  the  second  plea  also. 
C&£ssw£LL,  J.    I  am  entirely  of  the  same  opinion. 

Judgment  for  the  plaintiff.(c) 

(a)  The  term  recovered  was,  not  die  term  held  hj  Fr&nklin,  which,  eoneisfently  with  the 
eUegatioDB  in  the  plea,  may  atiU  sabeist,  but  the  term  created  in  iavoar  of  Boe^ — a  term  which 
must  here  be  regarded  as  having  no  existence,  actual  or  conventional,  Carter  not  being  party 
or  privy  to  the  estoppel  arinng  between  Doe  and  Franklin  upon  the  judgment  in  ejectment, 
and  being  ibereiore  not  entiUed  to  wt  up  that  estoppel  against  Franklin. 

(5)  There  was,  however,  no.cuiual  turning  out 

(r)  The  lease  from  Smith  containing  no  clauM  of  forfeiture  creating  a  eetter  of  the  term 
upon  a  breach  of  covenant,  but  merely  a  power  of  re-eniryj  i^til  the  exercise  of  that  power,  by 
actual  entry,  Franklin's  term  continued.  The  second  plea  alleges,  not  a  re-entry,  but  certain 
proceedings  in  ejectment, — proceedings  which  would  be  nugatory  unless  preceded  or  followed 
by  an  entry  by  or  on  behalf  of  Smith,  and  which,  with  such  entiy,  would  be  unneceasaiy. 


•MARRIAGE  V.  MARRIAGE.    JMby28.  [♦TGI 

Debt  on  a  bond  in  the  penal  sum  of  4000/.,  the  condition  of  which  bondr-after  reciting  that 
the  obligor  was  indebted  to  the  obligee  in  the  sum  of  20001.,  and  that  the  latter  had  agreed 
to  accept  and  take  from  the  former,  interest  for  the  same  at  the  rate  of  6/.  per  cent,  per  awium, 
payable  half-yearly,  during  the  joint  lives  of  the  obligee  and  his  wife,  in  fuU  sati^ction  and 
discharge  of  the  debt,  provided  the  same  were  regularly  paid, — ^was  declared  to  be,  that,  if 
the  obligor  should  pay  the  interest  in  the  manner  stipulated,  the  obligation  should  be  void ; 
bat,  in  case  of  iailure  in  payment  of  all  or  any  part  of  the  interest,  for  twenty-eight  days  next 
after  each  payment  should  become  due,  the  same  having  been  demanded,  the  bond  was  to 
remain  in  full  force.  The  condition  further  stated  that  it  was  agreed,  that,  in  case  of  frdloie 
in  making  the  several  payments  aforesaid,  within  the  respective  times  aforesaid,  the  bond,  or 
any  payments  made  under  the  same,  should  not  be  construed  or  taken  as  a  discharge  of  the 
debt  of  2000/.,  or  any  part  thereof,  but  the  same  should  forthwith,  after  such  defriult,  become 
due  and  payable  to  the  obligee,  his  executors,  dtc. 

VOL.  I.  60  2  R  2 
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iqieeUdBimiiVBrtaftpinalbKbgllMlUie  nmiial  mdii  in  Uie  eonditioii 
ma  gruSed  for  «  pecoDuuj  ooaMderatkm,  and  Ast  no  memoriil  wu  ennAed  pmouit  to 
tiie  63  G.  8,  c.  141 — that  this  wu  not  a  grant  of  an  annnitj  within  that  alatnte. 
Whallier  the  annnitf  acta  applj  to  annnitiai  granled  in  eonndention  of  tha  iniMaanoe  of 


Tub  defendant  fatther  pleaded,  that  payment  of  the  aeeood  hal^jeaHy.  payment  was  not  da- 
mmded  hj  the  plaiBtiJflr  on  the  day  it  became  doe,  or  at  any  time  within  twenty-eight  days 
iAer,  but  that  the  defendant,  after  the  twenty^^ight  days,  and  befere  the  commenoement  of 
the  action,  paid  the  ssme  to  the  plainUil^  who  accepted  it  in  satii&ction,  dee. : — Hdd,  on 
ipectal  demnnrer,  that  this  was  not  a  good  plea  of  aMt  pott  dietn,  withm  the  4  Ann.  c  16^ 
a.  18. 

Debt,  on  a  bond  in  the  penal  som  of  40001. 

The  defendant  craved  oyer  of  the  bond  and  condition.  The  bond  was 
as  follows : — «  Know  all  men  by  these  presents,  that  I,  Frantis  Marriage, 
of,  &c.,  am  held  and  firmly  bound  to  Joseph  Marriage  the  elder,  of,  &c., 
in  the  penal  sam  of  4000/.,  of  lawful  British  money,  to  be  paid  to  the  said 
Joseph  Marriage,  or  his  atCdmey,  executors,  administrators,  or  assigns ;  for 
which  payment  to  be  well  and  truly  made,  I  bmd  myself,  my  heirs,  execo* 
tors,  and  administrators,  firmly,  by  these  presents,  sealed  with  my  seal. 
Dated  the  9th  of  February,  1843."  Tlie  condition  Was  as  follows:— 
*7621  ^'  Whereas  the  above*bounden  Francis  Marriage  is  indebted  to  the 
^above-named  Joseph  Marriage  in  the  sum  of  2000/. :  and  whereas 
the  said  Joseph  Marriage  has,  at  the  request  of  the^  said  Francis  Marriage, 
agreed  to  accept  and  take  firom  the  said  Francis  Marriage  interest  for  die 
same  at  the  rate  of  5/.  per  cent,  per  annum^  payable  during  the  lives  of  the 
said  Joseph  Marriage  and  Hannah,  his  wife,  at  such  times  and  in  such 
manner  as  hereinafter  mentioned,  in  full  satis&ction  and  discharge  of  the 
said  debt  of  2000/.,  pronded  the  same  be  regularly  paid  as  hereinafter 
mentioned :  Now,  the  condition,  &c.,  is  such,  that,  ijf  the  above-bounden 
Francis  Marriage,  his  heirs,  executors,  or  administrators,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  Joseph  Marriage,  his  execu- 
tors, administrators,  or  assigns,  during  the  lives  of  the  said  Jos^h  Marriage 
and  Hannah  his  wife,  and  Ae  life  of  the  survivor  of  them,  the  sum  of  100/., 
clear  of  all  deductions,  by  half-yearly  payments,  on  the  1st  of  July  and  the 
1st  of  January  in  every  year,  the  first  payment  to  be  made  on  the  1st  of 
July  next,  and  also  shall  well  and  truly  pay  unto  the  executors,  admmis- 
trators,  or  assigns  of  the  said  Joseph  Marriage,  in  case  the  survivor  of  them 
the  said  Joseph  Marriage  and  Hannah,  his  wife,  should  depart  this  life  on 
any  day  on  which  any  half-yearly  payment  of  the  said  interest  shall  become 
due,  Ae  whole  of  such  half-yearly  payment,  and  if  on  any  day  before  any 
half-yearly  payment  of  the  said  interest  shall  have  become  due,  then  a  pro- 
portional part  of  the  same,  to  be  computed  from  the  1st  of  January  or  the 
1st  day  of  July  then  last  to  the  day  of  the  deatL  of  the  survivor  of  them  the 
said  Joseph  Marriage  and  Hannah,  his  wife,  and  if  on  any  day  between  any 
two  half-yearly  days  of  payment,  then  a  proportional  part  fiom  the  last  half- 
yearly  day  of  payment  to  the  day  of  the  survivor's  decease,  then  the  above- 
written  bond  or  obligation  shall  be  null  and  void ;  but,  in  case  of  fidluxe  ia 
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paymoit  of  all  or  any  part  of  the  said  interest,  for  die  qpace  of  r^ivgo 
^twenty-eight  days  next  after  each  or  any  half-yearly  payment  of  *- 
such  interest  shall  become  due,  the  same  having  been  demanded  by  note  in 
writing,  or  otherwise,  the  said  bond  or  obligation  shall  be  and  remain  ia 
full  force  and  virtue ;  and  the  above-bounden  Francis  Marriage  doth  hereby 
e^qpressly  declare  and  agree,  that,  in  case  of  Mure  in  making  the  several 
payments  aforesaid,  or  any  of  them,  within  the  respective  times  aforesaid, 
th^  bond,  or  any  payment  or  payments  made  under  the  same,  shall  not  be 
construed  or  taken  as  a  discharge  of  the  said  debt  or  sum  of  2000/.,  or  any 
part  thereof,  but  the  same  shall,  forthwith  and  immediately  after  such  default 
shall  happen,  become  due,  and  payable  to  the  said  Joseph  Marriage,  Us 
executors,  adminbtrators,  or  assigns,  and  recoverable  under  and  by  virtue 
of  the  said  bond  or  obligation. 

The  defendant  pleaded,  first,  mm  est /actum. 

Secondly,  that  the  writing  obligatory  was  made  and  entered  into  by  tiie 
defendant  after  the  passing  of  the  53  G.  3,  c.  141,  and  that  the  annual  sum 
in  the  condition  mentioned  was  granted  upon  and  for  a  pecuniaiy  consider- 
ation m  that  behalf,  to  wit,  for  the  debt  of  2000/.,  in  die  recital  of  the  con- 
dition mentioned ;  and  that  the  writing  obligatory  was  made  and  entered 
into  by  the  defendant  to  the  plaintiff  for  the  pecuniaiy  consideration  m  that 
behalf  as  aforesaid ;  and  that  no  memorial  of  the  writing  obligatory  was  en* 
rolled  in  the  hi^  court  of  Chancery  widiin  thirty  days  after  the  execution 
thereof,  according  to  the  direction  of  the  said  act ;  vrfiereby  the  writing 
obligatory  in  the  declaration  mentioned  was  and  is  null  and  void — rerifi- 
cation. 

Thirdly,  that,  after  the  maldng  of  the  writing  obligatory,  and  when  die 
first  half-yearly  payment  of  the  annuity  or  yearly  sum  of  100/.,  in  the  said 
condition  mentioned,  became  due  and  payable,  to  wit,  on  the  Ist  of  July 
*next  after  the  makfng  of  the  writing  obligatory,  the  defendant  Uien  r^noA 
paid  to  the  plaintiff,  who  then  accepted  from  the  defendant,  the  full  ^ 
amount  of  the  first  half-yearly  payment,  to  wit,  the  sum  of  50/.,  inpayment, 
satisfaction  and  dischaige  of  the  first  half-yearly  payment  of  the  said  annuity 
of  100/. ;  and  that  payment  of  the  second  half-yearly  payment  of  the  annuity 
of  100/.,  in  the  condition  mentioned,  was  not  demanded  by  note  in  writing, 
or  otherwise,  by  the  plamtiff  from  the  defendant  on  the  1st  of  January,  1844, 
when  the  same  became  due,  or  at  any  time  within  twen^-eight  days  next 
after  the  same  became  due,  but  that  the  defendant,  after  the  expiration  of 
the  said  twenty-eight  days,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  6th  of  February  in  the  year  last  aforesaid,  paid  to  the  plaintiff, 
who  then  accepted  from  him,  the  full  amount  of  the  said  second  payment 
of  the  said  annuity  and  of  all  monejrs  payable  in  respect  of  the  same ,  and 
that  no  other  instalment  of  the  said  annuity  of  100/.  had  become  due  and 
payable  under  or  by  virtue  of  the  said  condition,  at  any  time  before  the 
commencement  of  the  acUon ;  and  that  no  sum  of  money  whaterer,  at  the 
time  of  the  commencement  of  the  action,  was  due  or  owing  firom  the  d^ 
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fendant  to  the  plaintifT,  for  and  in  respect  of  any  part  of  the  ssdd  annuity  of 
100/.,  or  of  any  interest  in  respect  thereof— verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  demurred  especially  to  the 
second  and  third. 

The  causes  of  demurrer  assigned,  as  to  the  second  plea,  were  as  follows: 
That  the  same  plea  does  neither  by  a  traverse,  nor  by  a  good  and  sufficient 
confession  and  avoidance,  contain  any  answer  to  the  material  allegations 
of  the  declaration;  that  the  plea,  professing  to  set  up  and  rely  upon  the 
alleged  non-compliance  by  the  plaintiff  with  the  statutable  regulation  set 
*7661  ^^^  ^^^  referred  to  in  the  same  plea,  does  not  allege  or  show  to  *the 
court  any  facts  or  circumstances  enabling  the  court  sufficiently,  or  in 
any  manner,  to  find,  adjudge,  or  determine  that  the  writing  obligatory  in 
the  said  declaration  mentioned  did  require  enrolment :  that  the  defendant, 
having  admitted  the  fact  of  the  said  bond  and  condition  being  made  upon 
the  consideration  and  under  the  circumstances  in  the  recitals  to  the  said 
condition  and  in  the  said  condition  mentioned,  has  estopped  and  precluded 
himself  from  successfiilly  contending  that  any  memorial  of  the  same  bond 
and  condition  was  by  law  required  to  be  enrolled  in  the  high  court  of 
Chancery ;  that  the  pecuniary  consideration  mentioned  and  set  forth  in  the 
same  plea,  is  not  such  pecuniary  consideration  as  was  contemplated  by  the 
statute ;  that,  if  the  bond  declared  on  was  in  reality  a  bond  requiring  enrol- 
ment within  the  statute,  the  defendant  ought  to  have  shown  the  fact  clearly, 
which  he  has  wholly  failed  to  do ;  and^  for  any  thing  that  appears  on  the 
face  of  the  plea,  the  bond  is  not  within  the  statute ;  that  the  plea  seeks  to 
raise  a  mere  question  of  law  for  trial  by  a  jury ;  that  no  single,  certain  or 
material  issue  can  be  taken  by  the  plaintiff  upon  the  said  plea ;  and  that  it 
is  calculated  needlessly  to  perplex,  embarrass  and  prejudice  the  plaintiff  in 
his  replication,  and  is  in  other  respects  too  vague,  general  and  insufficient. 

The  causes  of  demurrer  assigned  as  to  the  third  plea,  were — that  the 
same  plea  does  neither  traverse,  nor  sufficiently  confess  and  avoid,  the  ma- 
terial allegations  of  the  declaration  ;  that  the  plea  is  ambiguous ;  that  it  is 
impossible,  as  the  plea  stands,  to  know  or  determine  whether  the  defendant 
thereby  admits  or  denies  a  breach  of  the  condition  of  the  said  writing  obli- 
gatory ;  that,  if  the  defendant  means  to  contend  that  the  condition  of  the 
said  writing  obligatory  has  been  duly  performed,  by  reason  of  the  facts  and 
circumstances  detailed  in  such  plea,  the  plea  is  repugnant  and  contradictory 
^7661  ^V^^  ^^^  *^^^^  ^f  ^^9  ^7  admitting  in  terms  that  the  payment  of  the 
second  half-yearly  payment  of  the  said  annuity  or  yearly  sum  of 
100/.,  in  the  condition  mentioned,  did  not  take  place  until  after  the  same 
had  become  due,  and  the  plea  indirectly,  if  not  in  direct  terms,  admits  that 
two  of  the  said  half-yearly  payments  had  been  made  before  the  commence- 
ment of  the  action ;  that  the  plea  does  not  sufficiently  exclude  all  possibility 
of  a  breach  of  the  condition,  but,  on  the  contrary  thereof,  that  it  is  consist- 
ent with  eveiy  averment  in  the  plea  that  the  said  condition  has  been  broken ; 
that  the  defendant  has  in  and  by  his  said  plea  treated  the  bond  and  condi- 
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tion  as  if  it  was  necessary  that  the  demand  of  payment  therein  mentioned 
and  referred  to,  should  have  been  made  within  the  twenty-eight  days  in  the 
condition  mentioned,  \^hereas  demand  of  payment  made  at  any  time,  and 
whether  before  or  after  the  expiration  of  the  said  twenty-eight  days,  might 
woric  a  forfeiture  of  the  said  writing  obligatory,  and  it  is  not  denied  that  a 
demand  of  payment  was  made  before  the  commencement,  or  after  the  end, 
of  the  said  period  of  twenty-eight  days,  as  it  ought  to  have  been ;  that  the 
plea  is  not  a  good  and  formal  plea  of  solvit  ad  diem  or  of  solvit  post  diem; 
that  it  is  admitted,  by  the  yery  language  of  the  plea,  that  the  money  was 
not  paid,  until  after  the  day  appointed  for  payment  thereof  had  passed,  and 
yet,  as  a  plea  of  solvit  post  diem,  the  plea  is  bad,  inasmuch  as  the  writing 
obligatory  declared  upon  is  not  a  bond  within  the  statute  4  Anne,  c.  16, 
and,  at  common  law,  a  plea  of  payment  after  the  day  is  bad ;  that,  sup* 
posing  the  said  writing  obligatoiy  to  be  a  bond  within  the  said  statute  of 
4  Anne,  c.  16,  that  statute  only  enables  the  defendant  to  plead  a  payment 
not  made  strictly  according  to  the  condition  or  defeasance,  where  the  obli- 
gor shall,  before  the  action  brought,  have  paid  the  principal  and  interest  due 
by  the  condition ;  that,  as  a  plea  ofsdlvit  post  diem,  under  the  authority  of 
the  *last-mentioned  statute,  the  same  is  bad,  inasmuch  as  it  is  plead-  [•ja-y 
ed  to  part  only  of  the  cause  of  action  in  the  declaration  mentioned ; 
that  the  defendant  hath  not  shown  to  the  court  whether  or  not  he  was  in  a 
position  to  avail  himself  of  the  statute  of  Anne,  or  whethef  he  aims  at  doiug 
so ;  that,  if  by  the  plea  the  defendant  does  not  mean  to  confess  a  breach,  or 
to  admit  that  the  time  for  the  said  second  payment  of  the  said  annuity  had 
arrived  before  the  commencement  of  the  action,  the  plea  is  bad  in  substance 
as  well  as  form,  in  pleading  a  payment  before  the  day  or  time  ,of  payment 
had  arrived ;  that  the  plea  raises  a  mere  question  of  law  for  a  jury,  and  of- 
fers no  single,  certain,  or  material  point  upon  which  issue  can  be  taken,  and 
a  trial  had ;  that  the  plea,  either  as  a  plea  of  solvit  ad  diem^  is  bad  and  in- 
formal, by  reason  of  its  not  having  been  in  terms  pleaded  as  such,  or,  as  a 
plea  of  solvit  post  diem^  is  defective  for  the  other  causes  above  in  that  behalf 
alleged ;  that  the  plea  offers  for  the  trial  of  a  jury  an  issue  wholly  improper 
to  be  referred  to  such  a  tribunal,  and  is  ensnaring,  tricky,  complex,  and 
multifarious,  and  is  calculated  needlessly  to  embarrass  and  prejudice  the 
plaintiff  in  his  replication. 

The  defendant  joined  in  demurrer,  (a) 

(a)  The  points  marked  for  arpament  on  the  part  of  the  plaintiff  were— ^  That  the  second 
(^•a  neither  confesaea  nor  aYoida  the  matter  of  the  declaration ;  that  the  plea  admits  a  breach  of 
the  condition  of  the  bond,  bat  in  no  way  avoids  it;  that  the  bond  ^declared  upon  is  not  a  bond 
requiring  enrolment  within  the  63  G.  3,  c.  141 ;  that,  if  it  did  require  enrolment,  the  defendant 
should  have  shown  it  by  his  plea ;  that  the  plea,  as  pleaded,  shiows  clearly  that  no  enrolment 
was  necessary ;  that  the  plea  contains  no  answer  to  the  action,  and  is  ill  pleaded  both  in  form 
«Qd  substance,  as  shown  by  the  causes  of  demurrer ;  that  the  last  plea  neither  traverses  the 
declaration  nor  confesses  and  avoids  the  matter  thereof;  that  the  plea  admits  breaohes  of  the 
condition,  without  in  any  manner  avoiding  the  same;  that  the  plea  does  not  show  upon  the  face 
of  it,  whether  it  is  meant  to  be  pleaded  as  a  plea  of  tolvit  ad  diem  or  as  a  plea  of  $olvit  pott  diem; 
that,  if  it  be  intended  as  a  plea  of  tohit  ad  diem,  it  is  repugnant  and  contradictory  on  the  feoe 
oi it;  that,  if  it  be  intended  as  a  plea  of  toMipott  diem,  thm  the  plea  ia  bad,  both  because  tho 
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•Mannbigj  SetjLj  (with  wbom  was  Sir  T.  Wikkj  Seijt.,)  in  sup- 
port of  the  demurrers.    This  is  not  a  grant  of  an  annuity  within  the 

^691  '^^^^  ^'^  ^-  ^>  ^*  ^'  ^^^  ^  ^-  ^»  *^*  ^^>  which,  being  in  pari 
^  maieridy  are  to  be  construed  together.  It  clearly  is  not  within  die 
mischief  contemplated  by  the  eariier  of  those  statutes,  which  recites  <<diat 
the  pemidotts  practice  of  nwtiy  monqf  by  the  sale  of  life-annuities  hath  of 
late  years  greatly  increased,  and  is  much  promoted  by  the  secrecy  with 
liriiidb  such  transactions  are  conducted."  No  writ  of  annuity  would  lie  here. 
This  is  simply  the  case  of  an  agreement  by  a  creditor  to  forego  his  claim 
against  his  debtor,  provided  die  latter  shall  punctually  pay  interest  upon  the 
amount  of  the  debt  half-yeaily  during  the  joint  lives  of  the  creditor  and  his 
wife,  and  the  life  of  the  survivor;  with  a  proviso,  diat,  in  case  of  de&ult, 
die  principal  shall  become  presendy  payable.  That,  of  itself,  is  totaUy  de» 
sbucti ve  of  the  foundation  upon  which  the  second  plea  reste ;  for,  an  annuity 
can  only  be  where  the  principal  is  irrevocably  gone,  and  is  to  be  compen- 
sated by  periodical  payments:  Winier  v.  Mouaekif^  2  B.  &  Aid.  802.  But, 
supposing  this  to  be  an  annuity,  it  cleariy  im  not  an  annuity  granted  for  a 
pecuniaiy  consideration^  within  the  63  O.  3,  c.  141.  In  Blake  v.  Mersettj 
2  B.  &  C.  875,  4  D.  &  R.  549,  a  fadier,  by  the  terms  of  a  marriage-setde- 

bond  deduvd  on  w  not  a  bond  wiUiin  ihe  4  Aime,  c.  16,  and  beorase  the  plea  is  only  pleaded 
to  pait  of  the  came  of  action  in  the  dedaimtion  mentioned ;  and  that  the  plea  ia  amfaiguona  and 
had,  both  in  ibnn  and  aobetance,  as  ii  abown  by  the  cauaea  of  denramr  aasigned  thereto." 

The  potnta  marked  for  azgnment  on  the  part  of  the  defendant  were— "That  the  aeoond  plea 
la  a  good  plea  in  conleaaon  and  aroidanoe;  that  it  aafiiGiently  aT<Mdi  the  broach  of  the  bond 
thereby  admitted ;  that  the  bond  in  the  declaration  mentioned  ia  one  leqaiiing  emolment,  wiAin 
the  63  6.  8,  c.  141,  and  that  this  appeare  on  the  &ce  of  the  plea;  that  the  aeoond  plea  <y»"ft*i"* 
a  good  answer  to  the  action,  and  is  well  pleaded  both  in  form  and  substance;  that  the  last  plea 
is  a  good  plea  in  confession  and  avoidance;  that  it  avoids  the  bieaehea  of  the  condition  tbtotkj 
admitted;  and  that  it  b  weU  pleaded  both  in  form  and  substance." 

The  case  was  before  the  court  on  a  former  occasion,  when  the  second  plea  was  the  aame  aa 
it  now  appeals,  and  the  third  waa  as  foUowa— « that  the  defimdant,  after  ihe  making  of  the  aaid 
writing  obligatoiy,  and  before  the  conmiencement  of  thia  suit,  to  wit,  on,  dpc,  paid  to  the 
plaintiff  all  and  ereTy  the  sums  of  money  which  had  at  any  time  before  then  become  due  and 
owing  upon  or  by  ▼nine  of  the  aaid  writing  obligatory  and  the  condition  thereof  after  each  of 
the  said  several  reqpectiTe  sums  of  money  beoame  and  wore  due  and  owing  nnder  and  by  virtue 
of  the  said  writing  obligatory  and  the  cfvidition  thereof** — verification. 

The  causes  of  demurrer  as  to  the  second  plea  were  the  same  as  on  this  occasion ;  and,  as  to 
the  tliird,  amongst  othen^ "  that  the  condition  being  in  the  alternative,  for  payment  of  the  annual 
sum  of  100^  or  of  the  debt  of  80002L,  in  the  recitals  of  the  condition  mentioned,  the  defendant 
should  have  set  forth  and  shown  with  certainty  which  of  the  said  alternatives  he  had  per- 
formed ;"  and  « that  the  statute  4  Anne,  c  16,  only  enables  the  defendant  to  plead  a  payment 
not  made  strictly  according  to  the  condition  or  defeaaanoe,  where  the  dbUgor  shall,  before  the 
action  brought,  have  paid  the  principal  and  interest  due  by  the  sai<l condition;  and  that  the 
defendant  had  averred  no  focta  sufficient  to  enable  the  oourt  to  decide  whether  ornot  he,  the 
defendant,  was  in  feet  and  in  law  in  a  position  to  avail  himaelf  of  that  statute,  or  whether  ha 
aimed  at  so  doing  in  pleading  to  the  action." 

Manning,  Seijt,  in  support  of  the  demurrer  to  the  second  plea,  contended  that  the  bond  waa 
not  an  annuity-bond  within  the  statutes— citing  Blake  v.  MtenoUy  8  B.  di:  O.  876,  4  D.  dk  R. 
549;  Carter  v.  Smiih,  6  N.  dk  M.  480;  CumUrland  v,  Ktliey,  3  B.  dk  Ad.  603:  and  Frutt  v. 
Fn>tr,4  B.  dk  Ad.  612,  n.  As  to  the  third  plea,  he  submitted  that  the  case  waanot  within  the 
4  Ann.  c  1 6,  a.  12,  the  plea  not  alleging  payment  <Mf  all  that  was  due  under  the  condition  of  the  bond. 

Byles,  Serjt,  contri,  after  referring  to  WyUk  v.  WWiet,  9  Don^  519,  and  Hodgiemwn  ▼. 
Wyatt,  I  Dowl.  &.  L.  668,  elected  to  amend  generally. 

The  defendant  amended  the  aeoond  plea;  but  he  left  the  third  plea  as  It  was,  and  had  die 
advantage  of  a  iecond  aignment  as  to  the  validity  of  thai  pba. 
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Bient,  covenanted  to  settle  a  sum  of  10,000/.  upon  bis  daughter,  in  trust  to 
pay  the  interest  to  the  husband  during  his  life :  the  &ther  died  without 
having  paid  the  principal  money  to  the  trustees:  and  the  husband 
^having  agreed  with  the  executors  to  accept  5000/.  and  an  annuity  rm^^n 
of  125/.  for  lifci  in  lieu  of  the  10,000/. :  it  was  held  that  such  an-  ^ 
nuity  did  not  require  enrolment.  So,  in  Keats  v.  IBcky  4  B.  &  C.  69, 
6  D.  &  R.  68,  5  J.  B.  Moore,  629,  it  was  held  that  an  annuity-bond  given 
a  consideration  of  natural  love  and  affection,  by  a  son  to  his  mother,  and 
or  making  some  provision  for  her  support  and  maintenance,  did  not  require 
to  be  registered  under  the  17  6.  3,  c  26,  although  it  appeared  that  the 
grantee  sold  her  trade,  and  gave  the  money  arising  therefrom,  with  other 
money,  to  her  son,  for  the  purpose  of  establishing  him  in  business.  In 
Carter  v.  Smith,  6  N.  &  M.  480,  a  deed  of  separation,  after  reciting  that 
diGferences  subsisted  between  the  husband  and  wife,  and  that  they  had 
agreed  to  live  apart,  and  that  the  husband  had  agreed  to  give  to  trustees, 
for  the  benefit  of  the  wife,  a  life-annuity  for  her  separate  maintenance,  wit- 
nessed, that,  in  consideration  of  lOs.  paid  by  each  of  the  trustees  to  the 
husband,  and  of  the  covenants  thereinafter  contained,  the  husband  granted 
to  the  trustees  a  life-annuity  of  200/.  for  the  benefit  of  the  wife :  the  deed, 
amongst  other  covenants,  contained  one  by  the  trustees  to  indemnify  the 
husband  firom  the  debts  of  the  wife:  and  it  was  held  that  this  deed  did  not 
require  enrolment  under  the  53  6.  3,  c.  141^  s.  2.  [Maule,  J.  It  would 
be  extremely  difficult  to  describe  the  consideration  given  for  this  annuity — 
as  it  is  called — under  the  column  of  the  memorial  headed  «  Consideration^ 
and  how  paid."]  It  would  be  absolutely  impossible.  In  Cumberland  v. 
JCf//ey,  3  B.  &  Ad.  602,  in  the  absence  of  firaud,  it  was  held  that  the  grant 
of  an  annuity,  in  consideration  of  a  transfer  of  government  stock  fix>m  the 
grantee  to  the  grantor,  need  not  be  roistered  under  the  17  G.  3,  c.  26: 
and  Pahke,  J.,  said :  <<  On  these  pleadings  we  must  mtend  that  the  annuity 
deed  was  of  a  kind  not  requiring  enrolment,  for  that  the  ^granting  of  the  an- 
nuity was,  on  the  part  of  the  ^grantor,  a  band  fide  purchase  of  333/.  [4771 
three  per  cent,  consols.  If  bis  object  had,  infact,  been  to  raise  money, 
the  case  mi£^t  have  been  diflferent;  but  that  does  not  appear.  The  term 
it  pecuniary  consideration/'  in  sect.  8  of  the  statute,  is  sufficiently  explained, 
by  Orespigny  v.  WUtenoom,  4  T.  R.  790,  to  mean  money,  or  such  securities 
for  money  as  bills  or  notes ;  and  that  construction  is  supported  by  Hutton  v. 
Lewis,  5  T.  R.  639,  and  Horn  v.  Horn,  7  East,  529,  3  J.  P.  Smith,  522, 
and  the  cases,  upon  the  subsequent  annuity  act,  of  James  v.  James,  2  Bro. 
&  B.  702,  5  J.  B.  Mooie,  479,  and  Tetley  v.  Tetley,  4  Bingh.  2i4, 
12  J.  B.  Moore,  441.  Upon  these  pleadings,  die  present  case  is  not  dis- 
tinguishable, b  principle,  from  those ;  and  therefore  I  think  the  deed  is  not 
void  for  want  of  a  memorial."  If  a  by-gone  debt  could  be  considered  as 
a  pecuniary  consideration,  it  is  difficult  to  conceive  why  a  transfer  of  stock, 
which  is  a  debt  (a)  due  from  the  state  to  the  mdtvidual  holder,  should  not 
(a)  The  ptjiMOt  of  wlikh  if  deftmd  w  loog  m  the  ftale  chootat  lo  pay  tfao  i 
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likewise  be  so.  Frost  v.  Frosty  3  B.  &  Ad.  612,  n.,  howerer,  is  expressly 
in  point.  There,  A.  being  indebted  to  B.,  it  was  agreed  between  them, 
that,  in  lieu  of  payment  of  this  amount  due,  A.  should,  by  bond,  secure  the 
payment  of  an  annuity  to  B.'s  widow,  after  his  decease,  during  the  joint 
lives  of  A.  and  the  widow:  B.  died  in  1825,  and  in  1828  A.  executed  an 
annuity  deed  pursuant  to  tlie  agreement :  and  it  was  held  that  the  deed  did 
not  require  enrolment  under  the  53  G.  3,  c.  141. 

The  12th  section  of  the  statute  4  Ann.  c.  16,  enacts,  that  «  where  any 
action  of  debt  shall  be  brought  upon  any  smgle  bill,  or  where  action  of 
debt,  or  scire  /aciaSj  shall  be  brought  upon  any  judgment,  if  the  defend* 
ant  hath  paid  the  money  due  upon  such  bill  or  judgment,  such  payment 
*772i  ^^^'  ^°^  ^^y  ^^  pleaded  in  bar  of  such  ^action  or  suit ;  and,  where 
^  an  action  of  debt  is  brought  upon  any  bond  which  hath  a  condition 
or  defeazance  to  make  void  the  same  upon  payment  of  a  lesser  sum  at  a 
day  or  place  certain,  if  the  obligor,  his  heirs,  executors,  or  administrators, 
have,  before  action  brought,  paid  to  the  obligee,  his  executors  or  administra- 
tors, the  principal  and  interest  due  by  the  defeazance  or  condition  of  such 
bond,  though  such  payment  was  not  made  strictly  according  to  the  condi* 
tion  or  defeazance,  yet  it  shall  and  may  nevertheless  be  pleaded  in  bar  of 
such  action,  and  shall  be  as  effectual  a  bar  thereof  as  if  the  money  had 
been  paid  at  the  day  and  place  according  to  the  condition  or  defeazance, 
and  had  been  so  pleaded."  The  object  of  the  legislature  evidently  was,  to 
meet  the  case  of  an  ordinary  money  bond,  with  a  penalty,  conditioned  for 
the  payment  of  a  lesser  sum  on  a  day  certain :  it  contemplates  the  case  of 
a  payment  that  shall  be  a  complete  answer  to  the  demand — a  complete  satis- 
faction and  discharge  of  the  security  sued  upon.  Now,  here,  it  is  not  pre- 
tended that  the  principal  has  been  paid,  or  that  all  the  interest  has  been 
paid  according  to  the  condition.  The  bond  is  conditioned  for  the  payment 
of 'interest  upon  the  2000/.,  at  5/.  per  cent.,  half-yearly  daring  the  lives  of 
the  obligee  and  his  wife ;  and  is  to  be  in  full  force,  and  the  debt  is  to 
revive,  in  case  of  failure  in  payment  of  any  part  of  the  interest  for  twenty- 
eight  days  next  after  each  half-yearly  payment  shall  have  become  due,  and 
shall  have  been  demanded.  In  order  to  render  the  obligor  liable  .to  pay 
the  principal  sum,  on  default  in  payment  of  interest,  it  was  not  necessary  diat 
it  should  have  been  demanded  within  the  twenty-eight  days;  and  the  plea 
does  not  negative  a  demand  after  the  expiration  of  the  twenty-eight  days. 
All  conditions  are  to  be  construed  strictly,  as  against  the  obligor :  it  is  for 
him  to  make  out  a  good  defence  in  point  of  law,  and  a  good  compliance 

•7731  ^^  P^^°^  ^^  '^^^  ^^  *^  terms  of  the  ^defeazance.  The  plea  is 
clearly  bad,  in  substance  and  in  form. 
Bylesj  Serjt.,  contra.  This  case  is  within  the  very  mischief  the  annuity 
acts  were  framed  to  prevent.  This  is,  m  effect,  if  not  in  terms,  a  grant  of 
an  annuity :  and  it  is  no  objection  that  the  consideration  is  a  by-gone  debt: 
S^ove  V.  Webb,  1  T.  R.  732;  Ex  parte  Fallon,  5  T.  R.  283;  Ktlfy.JImr 
brosse,  7  T.  R.  551.    In  Ex  parte  FalUm,  Lord  Kenyon  said :  «<  The  great 
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mischief  intended  to  be  provided  against  by  die  legislature  in  this  act, 
17  G.  3,  c«  26,  s.  3,  was,  the  fraud  and  circumTention  of  tho^e  who  took 
advantage  of  the  necessities  of  distressed  persons  desirous  of  taking  up 
moAey  upon  annuities,  by  putting  of  goods  upon  the  latter  at  their  own 
price,  instead  of  money;  which  goods  they  were  afterwards  to  dispose  of 
St  considerable  loss.  For  this  reason,  the  legislature  required  that  the  con* 
sideration  should  be  in  money,  and  not  in  goods.  But  it  is  not  necessary, 
nor  was  it  ever  intended,  that  the  money  should  be  actually  told  down  at 
the  time  of  the  grant.^'  And  in  Kdfe  v.  Jlmbrosse^  it  was  held  that  money 
lent  aad  paid  at  different  times,  for  the  education  and  advancement  of  the 
defendant,  is  a  good  consideration  for  the  grant  of  an  annuity  within  the 
17  G.  3,  c.  26,  s*  3.  And  the  same  learned  judge  said:  «  The  legislature 
did  not  intend  to  prohibit  a  debtor  granting  an  annuity  for  a  debt  fairly  and 
honestly  contracted,  which  the  debtor,  perhaps,  may  have  no  means  of  pay- 
ing but  by  granting  an  aniiuity."  And  Ashhdbst,  J.,  said :  <<This  act  of 
parliament  was  made  for  the  protection  of  necessitous  persons ;  but  it  was 
never  meant  to  extend  to  an  annuity  granted  for  a  fair  and  honest  considenn 
tion.  The  legislature  only  intended  to  prcAibit  the  granting  of  annuities  in 
consideration  of  goods,  sold  at  an  advanced  price,  ^instead  of  mo-  r«774 
oey :  but,  where  an  annuity  is  granted  for  a  money  consideration,  it  is  '* 
not  necessary  that  the  money  should  be  paid  down  at  the  instant."  [Cil£s»- 
WELL,  J.  What  is  the  purchase-money  the  grantor  gets  as  the  consideration 
for  this  annuity?]  20002*  [Cresswcll,  J.  No.  All  he  gets  is  the  forbear- 
ance of  a  debt  of  52000/.]  That  clearly  is  a  pecuniary  consideration  within 
the  mischief  which  the  annuity  acts  were  intended  to  meet.  [Maule,  J. 
You  seem  to  assume  that  a  sum  payable  annually  is  an  annuity »  Where  do 
you  find  such  a  definition  of  an  annuity  ?]  <<  An  annuity  is  a  yearly  pay- 
ment of  a  certain  sum  of  money  granted  to  another  in  fee,  for  life  or  years, 
charging  the  person  of  the  ^antor  only:"  Co.  Litt  144  b.  So,  m  Fitz- 
berbert's  Natura  Brevium,  151,  A.,  it  is  said:  «<A  writ  of  annuity  lieth 
where  a  man  granteth  unto  another  a  yearly  rent  for  life,  or  for  years^  or  in 
fee,  out  of  his  lands,  or  out  of  his  co&rs,  or  to  receive  from  bis  person, 
yearly  at  a  certain  day."  Covenant  would  lie  upon  this  bond :  Comyns's 
Digest,  title  Covenant^  (A.  2,)  citing  Ca.  Ch.  294. 

As  to  the  third  plea— the  statute  4  Ann.  e.  16,  is  clearly  applicable  to  an- 
nuity-bonds. In  Bridges  v.  WUUamsonj  2  Stra.  814,  and  Bonqfous  v.  Rf^t^ 
3  Burr.  1370,  bonds  for  payment  of  money  by  instalments  were  held  to  be 
within  sect  13.(a)  In  the  latter  case  Lord  Mansheld  says:  <<This  act  of 
parliament  reforms  in  some  instances  an  erroneous  course  of  proceeding  in 
the  courts  of  law  and  equity,  which  ought  never  to  have  prevailed,  and 

(a)  Which  enacts,  a.  18,  « that,  it  at  aoy  time  pendiDg  an  action  upon  any  such  bond  with 
a  penalty,  the  defendant  ahaU  bring  into  the  codrt  where  the  action  shall  be  depending,  all  the 
principal  money  and  interest  doe  on  such  bond,  and  also  all  such  costs  as  have  been  expended 
In  any  suit  or  suits  in  law  or  equity,  upon  such  bond,  the  said  money  .so  brought  in  shall  bo 
deemed  and  taken  to  be  in  fuU  satbfaction  and  discharge  of  the  said  bond;  and  the  oonit  shall 
•nd  may  give  judgment  to  discharge  every  such  defendant,  of  and  from  the  same,  aeeoidinidf  .** 
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tmiri  which  the  ^courts  themselves  might,  and  ongfat  to,  have  remedied, 
-'  but  did  not.  Thetefore,  it  should  not  only  have  the  most  liberal 
constraction,  but  the  courts  ought  to  exercise  their  own  authority  to  extend 
the  spirit  and  reason  of  this  paiiiamentaiy  interposition  <for  the  easier, 
speedier,  and  better  advancement  of  justice,'  to  cases  not  mentioned  in  the 
act."  The  same  learned  judge,  in  WylHe  r.WUkes^  2  Doug^.  61^,  says: 
«<  This  is  a  remedial  law ;  and,  if  a  case  is  within  the  mischief,  the  remedy 
ought  to  extend  to  it.  I  should  hare  thought,  ther^re,  that  payment  e^iar 
the  day  might  be  pleaded  to  an  action  on  an  annuity-bond.  In  the  case  of 
Websier  v.  Bannister j  2  Dougl.  393, — as  far  as  it  was  necessary  to  consider 
the  point, — we  were  all  inclined  to  think,  that,  even  without  an  express 
agreement  to  give  further  time,  die  receipt  of  the  money  after  the  day  would 
have  been  sufficient."  [Tonxii.,  C.  J.  Is  this  a  bond  for  payment  of  money 
by  instalments?  And,  if  it  is,  does  the  case  necessarily  fall  within  the 
twelfth  section  of  the  statute,  because  it  may  be  within  the  thirteenth  ?]  The 
bond  is  for  payment  of  certain  sums  of  money  periodically:  it  makes  no 
difierence  that  those  sums  leure  called  interest.  The  thirteenth  section  may 
well  be  used  for  the  purpose  of  explaining  the  meaning  of  the  twelfth. 
[TmDAL,  C.  J.  The  twelfth  section  says  that  a  payment  after  the  day  must 
be  a  payment  of  principal  and  interest.  Is  this  a  plea  of  payment  of  princi- 
pal and  interest?]  The  words  of  the  act  are,  «  principal  and  interest  due." 
Here,  the  plea  alleges  that  all  that  was  due  for  interest  has  been  paid. 
[Cecsswell^  J.  The  lesser  sum,  contemplated  by  the  act,  is  principal, 
not  interest.  Maul£,  J.  I  do  not  see  how  the  defendant  can  bring  him- 
self within  the  statute  of  Anne,  without  showing  payment  of  the  SOOOl.]  The 
«~g^  2000/.  were  not  due  until  default  in  payment  of  the  ^interest  for 
^  twenty-eight  dajrs,  and  demand  made,  [Maulb,  J«  The  payment 
is  to  be  made  within  twenty-eight  days,  whether  demanded  or  not.  It  is 
essential  to  the  construction  you  are  seeking  to  put  upon  the  condition,  that 
(he  52000/.  is  a  penalty,]  It  is  in  the  nature  of  a  penadqr*  In  HodgJansan  v. 
Wyatty  1  D.  &  L.  668,  it  was  held  that  the  4  Ann.  c.  16,  s.  12,  appU^  to 
cases  where  payments  of  interest  are  made  after  the  days  appointed,  as 
well  as  to  paj^ents  off  principal. 
Manmngj  Ser}t.,  was  heard  in  reply.  Cktr.  ffife.  tndi. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  contract  sts^ed  in  the  condition 
of  the  bond  declared  on  in  this  case,  is  not  a  grant  of  an  annuity  within  the 
statutes,  and,  therefore,  that  no  memorial  was  required  to  be  enrolled :  die 
plaintiff,  consequently,  is  entitled  to  judgment  on  the  second  plea.  We 
have  no  right  to  take  into  our  consideration  any  extrinsic  circumstances,  for 
flie  purpose  of  putting  a  different  construction  upon  the  contract  of  the 
parties  from  that  which  upon  the  face  of  it  belongs  to  it  It  is  sufficient  to 
advert  to  the  recital  of  the  agreement  in  the  condition,  which  is,  that  the 
defendant  was  mdebted  to  the  plaintiff  in  2000/.,  and  that  the  plaintiff  had, 
at  the  request  of  the  defendant,  agreed  to  accept  and  take  from  the  defend- 
ant, interest  for  the  same  at  the  rate  of  5/.  per  cerU.  per  amum,  payaUe 
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during  the  lives  of  the  plaintiff  and  his  wife,  at  such  times  and  m  such  man» 
ner  as  thereinafter  mentioned,  in  full  satisfaction  and  discharge  of  the  said 
debt  of  2000/.,  provided  the  same  were  regularly  paid.  There  was  pro- 
bably some  relationship  between  the  parties ;  and  the  obligee  was  content, 
provided  he  received  the  interest  ^regularly,  to  forego  the  principal.  r«777 
By  the  contract,  the  obi^r,  who  before  was  liable  for  2000/.  and  '- 
interest,  gets  a  condonation  of  the  principal  upon  condition  that  he  regularly 
pays: the  interest.  How  can  that  be  called^  grant  of  an  annuity?  It  cer* 
tainly  is  a  contract  that  is  immeasurably  distant  from  those  which  it.  was  the 
object  of  the  annuity  acts  to  provide  for.  In  the  case  of  an  annuity,  the 
money  advanced  is  irrecoverably  gone ;  nothing  is  forthcoming  to  the  grantee 
but  the  stipulated  annual  payments.  That  is  not  the  case  here ;  for,  the 
agreement  is,  that,  if  the.  interest,  or  any  pa^  thereof,  shall  remain  unpaid 
for  the  space  of  twenty-eight  days,  demand  thereof  having  been  made,  the 
bond  shall  remain  in  force.  Winter  v.  Momeley,  2  B.  &  Aid.  802,  seems 
to  be  an  authority  to  show  that  this  is  not  an  annuity  within  the  meaning 
of  the  statutes.  If  it  were  necessary  to  go  further,  Acre  is  the  difficulty—: 
that  has  been  adverted  to  by  my  brother  Maule — of  fiUing  up  the  column 
in  the  memorial  that  is  headed  «  consideration,  and  how  paid."  Admitting, 
for  the  sake  of  argument,  that  an  annuity  granted  for  a  bygone  considera- 
tion may  require  enrolment,  at  least  it  must  be  such  a  debt  as  may  be 
accurately  described.  For  these  reasons  I  am  of  opbion  that  this  is  not  an 
annuity  widnn  the  statutes  17  G.  3,  c.  26,  and  53  0.  3,  c.  141.  As  to  the 
third  plea, — which  is,  in  substance,  solvit  ad  diem  as  to  one  payment,  and 
iolmt  post  diem  as  to  the  other, — it  appears  to  me  that  the  defendant  has 
not  inserted  therein  sufficient  to  bring  it  within  the  statute  4  Ann.  c.  16.  It 
is  quite  consistent  with  the  plea  that  the  money  was  demanded  before  the 
payment  was  made ;  and  therefore  the  plea  does  not  negative  that  the 
defendant  had  become  liable  for  the  2000/. ;  and  the  statute  does  not 
authorize  a  payment  post  diemj  unless  aH  is  paid  that  has-  become  r'«77Q 
*due.  Upon  this  plea,  also,  I  think  the  plaintiff  is  entitled  to  '' 
judgment. 

.  CoLTMAN,  J.  I  am  far  from  saying  that  there  might  not  be  a  bond  in  the 
present  form,  within  the  annuity  acts.  But  this  is  a  transaction  of  a  nature 
.totally  difierent  from  those  contemplated  by  those  acts.  Here  there  was  no 
advance  of  money  at  alk  I  have  great  doubts  as  to  whether  an  annuity 
granted  for  a  bygone  consideration  is,  in  any  case,  within  the  statutes. 
Kelfe  V.  ^mbrossey  7  T.  R,  551,  where  the  point  arose,  caimot  be  con- 
sidered  to  have  decided  it.  Ashhubst,  J.,  seems  to  have  been  of  the 
opinion  to  which  I  incline :  for,  he  says:  «This  act  of  parliament  (a)  was 
made  for  the  protection  of  necessitous  persons ;  but  it  was  never  meant  to 
extend  to  an  annuity  granted  for  a  fair  and  honest  consideration.  The 
legislature  only  intended  to  prohibit  the  granting  of  annuities  in  considera- 
tion of  goods  sold  at  an  advanced  price  instead  of  money;  but^  where  an 

(a)  17  Geo.  8,  c.  96. 
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annuity  is  granted  for  a  money  consideration,  it  is  not  necessary  that  die 
money  should  be  paid  down  at  the  instant"  Independently,  however,  of 
that,  looking  at  the  condition  of  this  bond,  it  amounts  to  nothing  more  than 
this,  that,  in  consideration  of  the  due  payment  of  the  interest,  the  obligee 
consents  to  forego  the  principal  debt.  It  appears  to  me  that  this  is  not  such 
a  grant  of  an  annuity  as  requires  enrolment.  As  to  the  question  upon  the 
statute  of  Anne,  it  will  be  proper  to  advert  to  the  observation  reported  to 
have  been  made  by  Patteson,  J.,  in  Hodgkinsan  v.  W$fatty  1  D.  &  L.  668 ; 
for,  if  the  defendant  in  this  case  meant  to  avail  himself  of  that  statute,  he 
should  have  pleaded  payment  of  the  2000^.  The  proviso  for  payment  of 
that  sum,  is  not  in  the  nature  of  a  penalty,  but  is  a  clause  introduced  merely 
*7791  *^^^  ^^  purpose  of  preventing  the  obligor  from  praying  in  aid  the 
payments,  made  on  account  of  interest,  in  reduction  of  the  prin- 
cipal. 

Maitle,  J.  I  also  am  of  opinion  that  the  plaintiflfis  entitled  to  judgment 
upon  both  pleas.  This  is  an  action  of  debt  on  a  bond,  the  condition  of 
which  b  set  out  on  oyer.  It  appears  that  the  transaction  was  of  this  de* 
scription : — ^The  defendant  bebg  indebted  to  the  plaintiflTin  the  sum  of  2000/., 
the  latter  agreed  to  forbear  to  demand  payment  so  long  as  the  former  should 
punctually  make  the  half-yearly  payments  of  interest  thereby  reserved ;  and, 
further,  that,  if  the  obligor  continued  duly  to 'pay  such  interest  during  the 
respective  lives  of  the  plaintiff  and  his  wife,  the  principal  debt  should  be 
altogether  remitted.  Such  bemg  the  nature  of  the  transaction,  the  first 
question  is,  whether  it  amounts  to  a  grant  of  an  annuity  of  100/.  a  year 
within  the  statutes*  That  it  is  not,  in  terms,  a  grant  of  an  annuity,  is  clear-; 
though  I  agree,  that,  if  it  were  so  m  substance,  it  would,  notwithstanding, 
be  within  the  provisions  regulating  dealings  of  that  description.  The  cir- 
cumstance, however,  of  the  transaction  not  being  precisely  within  the  terms 
of  the  annuity  acts,  renders  it  necessary  for  the  defendant  to  Aow  that  it  is 
dearly  within  the  mischief  which  those  acts  were  designed  to  remedy.  The 
mischief  contemplated  was,  the  making  of  improvident  bargains  by  needy 
persons,  in  order  to  raise  money  to  meet  present  necessities.  This  tran»> 
action  is  as  far  removed  from  that  as  can  well  be  conceived.  There  was  a 
previously  existbg  debt  of  2000/.  due  from  the  obligor.  He  contracts  to 
do  nothing  that  amounts  to  an  excessive  consideration  for  the  advantage  he 
is  to  obtain.  He  was  clearly  liable  for  the  2000/.,  and,  if  there  had  been  a 
demand  of  the  debt,  he  was  also  liable  for  interest.  The  creditor  agrees 
*7801  ^^^  ^^  ^^^  ^^'  ^^^  principal  at  all,  provided  *the  interest  is  punctually 
paid  during  his  own  and  his  wijfe's  lives.  In  substance  and  effect, 
therefore,  it  is  a  gift  to  the  defendant.  The  transaction  is  neither  withm  the 
spirit  nor  the  words  of  the  annuity  acts ;  and  consequently  the  objection  to 
the  first  plea  fails. 

As  to  the  second  plea — ^the  condition  of  the  bond  is,  that,  if  the  defend- 
ant shall  pay  60/.  each  half  year,  and  within  twenty-eight  days  next  after  the 
same  shall  become  payable,  the  bond  shall  not  be  put  in  force  at  all ;  but 
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that,  in  case  of  failure  in  payment  of  all  or  any  part  of  the  said  interest,  for 
die  space  of  twenty-eight  days  next  after  each  or  any  half-yearly  payment 
of  such  interest  shall  become  due,  the  same  having  been  demanded  by  note 
in  writmg  or  otherwise,  the  bond  is  to  remain  in  full  force.  The  con- 
sideration then  goes  on  to  state,  that,  <un  case  of  failure  in  making  the 
several  payments  aforesaid,  or  any  of  them,  within  the  respective  times  afore- 
said, this  bond,  or  any  payment  or  payments  made  imder  the  same,  shall  not 
be  construed  or  taken  as  a  discharge  of  the  said  debt  or  sum  of  2000/.,  or 
any  part  therec^,  but  the  same  shall  forthwith,  and  immediately  after  such 
default  shall  happen,  become  due  and  payable."  If  there  is  a  demand  and 
non-payment  for  twenty-eight  days,  the  bond  is  to  remain  in  force  as  an  ab- 
solute bond  for  2000/.  In  order  to  make  a  good  defence,'it  was  for  the 
defendant  to  show  that  such  a  state  of  things  had  not  arisen.  This  he  has 
not  done.  On  the  contrary,  the  plea  shows  that  the  alternative  provided  for 
by  die  Condition  has  arisen;  and,  in  order  to  make  it  a  good  plea  ofsolvU 
post  diem^  (supposing  the  statute  of  Anne  to  apply  at  all,)  the  defendant 
should  have  alleged  that  he  paid  the  2000/.  Not  having  done  so,  this  plea 
likewise  is  bad. 

CaEsswELL,  J.  I  am  entirely  of  the  same  opinion.  The  transaction  in 
question  is  clearly  not  within  the  ^annuity  acts.  Taking  the  bond  r*7gi 
tts  it  is  set  out,  it  is  an  ordinary  money  bond,  the  condition  of  which,  *' 
reciting  that  the  obligor  is  indebted  to  the  obligee  in  2000/.,  stipulates  for 
the  payment  half-yearly  of  interest  thereon :  there  is  nothing  to  show'  that 
any  other  than  lawful  interest  b  stipulated  for.  It  is  further  agreed,  that,  if 
the  obligor  shall  duly  pay  the  interest  half-yearly  during  the  lives  of  the 
obligee  and  his  wife  and  Ae  life  of  the  survivor  of  them,  the  bond  shall  be 
void.  What  is  it,  then,  that  is  parted  with  as  the  consideration  for  the  an- 
nuity? There  was  a  pre-existing  debt.  Is  that  parted  with?  Certainly 
not.  The  creditor  agrees  to  forbear  to  demand  the  debt,  provided  5  per 
cent,  interest  is  regularly  paid  each  half-year.  The  debt  is  not  cancelled ; 
it  is  to  revive  in  case  of  fkilure  on  the  part  of  the  debtor  in  payment  of  the 
interest  in  the  manner  stipulated  for ;  and  the  condition  expressly  provides, 
that,  "in  case  of  failure  in  making  the  several  payments  aforesaid,  or  any 
of  them,  within  the  respective  times  aforesaid,  the  bond,  or  any  payment  or 
payments  made  under  the  same,  shall  not  be  construed  or  taken  as  a  dis- 
charge of  the  said  debt  or  sum  of  2000/.,  or  any  part  thereof,  but  the  same 
shall  forthwith  and  immediately  after  such  default  shall  happen,  become  due 
and  payable  to  the  obligee,  his  executors,"  &c.  It  was  perhaps  necessary 
to  introduce  that  clause,  to  make  it  more  clear  that  the  half-yearly  payments 
were  payments  of  interest  only.  This  shows  that  the  original  debt  remains. 
The  transaction,  therefore,  is  neither  within  the  terms  nor  the  spirit  of  the  an- 
nuity acts.  In  Cumberland  v.  KeUey^  3  B.  &  Ad.  602,  there  are  strong  ob- 
servations by  LiTTLEDALE,  J.,  and  Parke,  J.,  to  show  the  inclination  of 
their  opmions  to  be,  that  a  by-gone  debt  cannot  properly  be  the  considera- 
tion for  the  grant  of  an  annuity  requiring  enrolment.     Independently, 
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*7821    ^i^owever,  of  that  question,  there  is  nothing  to  show  that  this  trans- 
action  was  in  fact  any  other  than  upon  the  fitce  of  the  conditioo  j| 
purported  to  be. " 

As  to  the  other  point — ^the  defendant  seeks  to  avail  himself  of  the  sts^te 
4  Ann.  c.  16,  by  showing  payment  of  the  second  half-year's,  interest  after 
the  expiration  of  the  twenty-eight  days.  He  does  not,  however,  allege  pay- 
ment of  the  2000/.;  and  therefore  that  plea  afibrds  no  answer  to  the  action. 

Judgment  for.  the  plaintiff. 


STEAD  t^.  POYER  and  Aaodier.   JMbyaO; 

1*0  a  count  by  A.  against  B.  for  goods  sold  and  defiterod,  B.  pleaded^  as  to  4Z.,  pared,  dec 
that  on  a  certain  day,  at  the  leqnast  of  A.,  he  delivered  to  C,  for  A^  certain  goods;  that  it 
was  •'then,"  to  wit,  on  the  day  and  year  aforesaid,  in  oonodemtion  Uiereof,  agreed  betweenr 
A.  and  B.  that  A.  should  accept  such  delivery  to  C.  in  fall  satis&ction  and  discharge  of  the 
premises  as  to  the  4L,  dec,  and  that  A.  did  « then**  accept  snch  delivery  in  foil  satis&cdon 
and  dischai^  i—'Held,  on  spedal  demurrer  for  amhigaity,  that  t&e  plea  was  bad,  inasmuch 
88  it  might  mean  eithef  that  the  agreement  to  accept  the  delivery  of  the  goods  to  C*  in  satis* 
&ction  Uxik  place  at  the  iome  time  as  the  delivery,  or  at  a  tubtequent  period. 

Assumpsit.-  The  first  count  charged  the  defendants  with  refusing  to 
accept  a  quantity  of  wooden  blocks  for  paving,  pursuant  to  an  agreement. 
The  second  count  stated  that  the  defendants  were  indebted  to  the  plaintiff 
in  2000/.  for  the  price  and  value  of  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendants  at  their  request,  (a) 

Plea — as  to  4/.,  parcel  of  the  moneys  in  the  second  count  mentioned,. 
&c. — ^tbat,  after  the  making  of  the  promises  in  that  count  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,. on  the  4th  of  January,  1844, 
^7831  ^^  defendants,  at  the  request  and  by  the  ^direction  of  the  plaintifi^ 
delivered  to  one  W.  Kerr,  for  the  plaintiff,,  a  large  quantity  of  paving  • 
blocks,  to  wit,.  10,000  paving  blocks,  being  parcel  of  the  said  goods  and 
chattels  in  the  second  coiint  mentioned  to  have  been  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  and  it  was  then^  to  wit,  on  the  day  and  year 
aforesaid,  and  before  the  commencement  of  the  suit,  in  consideration  thereof, , 
agreed  by  and  between  the  plaintiff  and  the  defendants,  that  the  plaintiff 
should  accept  such  delivery  to  the  said  W;  Kerr  in  full  satisfaction  and  di»* 
charge  of  the  promises  in  die  second  count  mentioned  as  to  the  said  sum  of 
4/.,  parcel,  &(;.,  and  of  all  damages  by  him  sustained  by  reason  of  the  non- 
performance thereof;  and  that  the  plaintiff  did  then  accept  such  delivery,  in 
full  satisfaction  and  discharge  of  the  promises  and  damages  aforesaid — veri* 
fication. 

Special  demurrer,  assigning  for  causes,  <<that  the  plea  neither  traverses, 

nor  sufficiently  avoids,  the  causes  of  action  to  which  it  is  pleaded ;  that  it 

is  not  averred,  nor  doth  it  sufficiently  appear,  ip  or  by  the  said  plea,  how, 

in  what  manner,  or  under  what  circumstances,  the  defendant,  by  the  de« 

(a)  Af  to  the  xequeat,  fee  1  Mann,  dc  Or.  365,  (6),  13  M.  dk  W.  7M. 
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lively  to  the  said  W.  Kerr  of  the  paving-blocks  therein  mentioned,  became 
or  was  discharged  from  his  promises,  or  the  causes  of  action,  therein  pleaded 
to ;  that  the  plea  doth  not  sufficiently  aver  or  show,  or,  if  it  does  aver  or 
show,  shows  only  by  argument  and  inference,  that  the  said  bbcks  were 
delivered  by  the  defendants  to  the  said  W.  Kerr,  or  the  plaintiiT,  in  accord 
and  satis&ction  of  the  promises  or  causes  of  action,  or  after  or  in  pursuance 
of  the  alleged  agreement,  or  iohat  connection^  if  any^  there  was  between  the 
said  delivery  and  agreement;  that  the  plea  does  not  aver,  or  state,  with 
sufficient  certainty  any  consideration  or  value  for  the  plaintiff's  entering 
into  the  said  agreement^  or  that  the  said  blocks  were  of  any  value ;  that  the 
said  plea,  if  good  at  all,  is  only  good  as  a  roundabout  *plea  of  rmtyoA 
accord  and  satisfaction,  and  ou^t  to  have  followed  the  usual  and 
approved  form  of  such  a  plea,  by  stating  a  delivery  and  acceptance  in  satis- 
"iaction,  and  it  savours  of  novel  and  strange  device,  and  is  calculated  to 
perplex  the  plaintiff  in  replying  fliereto." 

Joinder  in  demurrer. 

Clumnellf  Seijt.,  in  support  of  the  demurrer.  The  plea  in  question  is 
not  a  plea  of  accord  and  satisfaction  in  the  prdmary  form ;  it  states  that  the 
defendant  delivered  the  goods  in  satisfaction,  but  it  does  not  go  on  to  allege 
that  the  plaintiff  accepted  them  in  satisfaction.  And,  the  plea  being  in  dis- 
charge, the  plaintiff  could  not  reply  de  injurid  ;  he  is  consequently  exposed 
to  a  difficulty  to  which  he  ought  not  to  be  subjected.  [Twdal,  C.  J.  The 
plea  states  that  the  goods  were  delivered  to  Kerr  for  the  plaintiff  and  at  his 
request,  and  that  it  was  Men,  that  is,  at  (he  same  time,  agreed  between  the 
plaintiff  and  defendant  that  the  plaintiff  should  accept  such  delivery  in 
satisfaction.  The  plaintiff  might  have  replied  that  he  did  not  accept  the 
delivery  to  Kerr  in  satisfaction.]  If  the  plea  had  pursued  the  ordinary 
form,  the  whole  might  have  been  put  in  issue,  [Tindal,  C.  J.,  refenred  to 
Peytoe*s  case,  9  Co.  Rep.  80  b,  where  the  rule  is  thus  laid  down : — "  The 
best  and  most  secure  form  of  pleading  of  an  accord,  is,  to  plead  it  by  way 
of  satisfaction,  and  not  by  way  of  accord ;  for,  if  he  pleads  it  by  way  of 
accord,  he  ought  to  plead  the  precise  execution^  thereof  in  the  whole,  and 
if  he  fiiils  in  any  pdrt  thereof,  his  plea  is  insufficient ;  but  by  way  of  satis- 
faction he  shall  plead  no  more  than  -that  the  defendant  paid  the  plaintiff 
6Z.  10s.  in  full  satisfaction  of  &e  same  action,  which  the  plaintiff  receiv^, 
&c. ;  judgment,  if  action.  And  this  is  well  approved  by  the  book  in 
19  H.  6,  ^29  b,(a)  in  a  writ  of  forger  of  false  deeds.  Mtrkhamy  t^qk 
Seijt.,  for  the  defendant,  (taking)  by  protestaticm  that  he  did  not  ^ 
forge,  for  plea  said  tfiat  the  defendant  gave  the  plaintiff  a  gallon  of  wine  in 
safisfbction  of  the  action,  which  gallon  of  wine  the  plaintiff  accepted,  &c.; 
judgment,  if  action.  And  then  Jbrfescue,  Serjt.,  of  eounsel  with  the' plain- 
tiff: It  is 'no  plea,  unless  you  say  that  there  was  an  accord  betwixt  the 
plaintiff  and  defendant,  fitc.(6)    Newton,  the  Chief  Justice,  who  gave  the 

\b}  Markhiim  aniwered,  «« I  rfuJi  wty  no  more.'* 
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rale  in  the  case :  It  is  the  best  pleading  as  Markham  has  pleaded,  in  my 
opbion,  and  substantial  enough ;  for,  if  he  has  given  the  plaintiff  a  gallon 
of  wine  for  the  same  trespass,  which  the  plaintiff  has  received,  iwAat  would 
you  then  ?  &c.  And  afterwards  FarUscue  denied  the  receipt  of  die  gallon 
of  wine  in  satis&ction  of  that  trespass."]  The  plea  should  have  stated 
expressly,  or  by  necessary  implication,  that  the  goods  were  delivered  and 
accepted  in  satisfaction.  It  is,  at  all  events,  ambiguous  in  the  point  assigned 
as  a  ground  of  demurrer ;  for,  the  word  « then"  may  refer  to  a  period  sub- 
sequent to  the  delivery.(a) 

ByleSf  Seijt.,  contra.  The  plea  in  question  b  a  good  plea  in  satisfaction. 
It  alleges  that  the  goods  were  delivered  at  the  request  of  the  plaintiff,  that 
it  was  agreed  between  the  plaintiff  and  the  defendants  that  the  plaintiff 
should  accept  such  delivery  in  satisfaction,  and  that  the  plaintiff  did  then 
accept  such  delivery  in  full  satisfaction  and  discharge.  Tlie  plea,  therefore, 
has  all  the  elements  of  a  good  plea  of  accord,  in  the  form  approved  by 
Lord  Coke,  in  Peytoe^$  case.  [Cresswell,  J.  Con^ently  with  this 
plea,  there  may  have  been  no  agreement  at  the  time  of  the  delivery  of  the 
^  goods.]     Nor  is  it  ^necessary  that  there  should  be.    Tlie  plaintiff 

•■  is  under  no  such  difficulty  as  to  his  replication  as  is  suggested :  he 
might  have  replied  tiiat  there  was  no  delivery  and  no  acceptance  in  satis- 
faction. The  word  <<  then"  means  contemporaneously,  which,  in  TAon^ 
ton  V.  JenynSy  1  Maim.  &  Gr.  166, 1  Scott,  N.  R.  52,  was  held  to  be  the 
fair  and  reasonable  construction  of  the  word.  [Maule,  J.  That  was  on 
general  demurrer:  here,  however,  the  ambiguity  is  stated  as  a  cause  of 
special  demurrer.]  It  is  usual  in  pleading,  where  reference  is  intended  to 
be  made  to  something  subsequent,  to  allege  it  to  have  occurred  <<  after- 
wards." The  word  c^then"  is  insensible  unless  it  points  to  something 
contemporaneous. 

TiNDAL,  C.  J.  I  certainly  thought,  and  dp  still  think,  that  the  word 
u  then"  is  capable  of  being  construed  as  meaning  <<  at  the  same  time ;"  and 
I  was  rather  inclined  to  hold  that  to  be  the  proper  construction  to  be  put 
upon  this  plea.  The  word,  however,  is  certainly  also  susceptible  of  another 
meaning,  namely,  that  the  alleged  agreement  took  place  subsequently  to  the 
delivery  of  the  good&  And,  as  the  plea  is  in  this  respect  ambiguous,  and 
such  ambiguity  is  pointed  out  as  a  cause  of  special  demurrer,  I  thbk  we 
are  bound  to  yield  to  the  objection.  Where  a  party  in  pleading  leaves  the 
beaten  track,  his  plea  is  to  be  looked  at  stricdy. 

CoLTBCAN,  J.  I  also  think  the  word  « then"  is  capable  of  a  meaning 
other  than  that  suggested  by  my  brother  Byles,  It  may  mean  that  the  de- 
livery of  the  goods  and  the  agreement  stated  in  a  plea  were  simultaneous ; 
but  it  would  be  satisfied  by  proof  of  a  subsequent  agreement.  I  cannot 
*T871  ^^^  ^^'^  ^^^  ^^  ddendant  had  a  motive  for  statmg  it  so  ambi- 
guously :  *and,  the  ambiguity  being  pomted  out  as  a  ground  of 

(a)  In  which  etae  Uw  allagatton-^at  the  deiivoty  took  place  at  tha  defmdafifi  nqmd^ 
woald  appear  to  be  material  and  travennible. 
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special  demturrer,  it  seems  to  me  that  the  plaintiff  is  entitled  to  judgment 
In  JTiamton  ▼.  Jenyns^  the  point  arose  on  a  special  demurrer  to  the  repli- 
cation. 

MAUI.E,  J.  I  am  of  the  same  opinion.  The  defendants  have  had  re- 
course to  a  studied  and  elaborate  ambiguity,  with  a  view  to  defeat  the 
plaintiff  as  to  the  4/.  The  meaning  of  the  plea,  according  to  the  ordinary 
rules  of  construction,  is,  that  the  defendants,  at  the  request  of  the  plaintiff, 
delivered  certain  goods  to  a  third  person,  and  that,  at  some  time  or  other 
on  the  same  day,  but  whether  before  or  after  the  ddiveiy,  does  not  appear, 
it  was  agreed  between  the  plaintiff  and  the  defendants  that  the  plaintiff 
should  accept,  and  that  he  did  then  accept,  such  ddivery  in  full  satisfaction 
and  discharge.  It  is  agreed  that  this  would  not  amotmt  to  a  defence  unless 
the  agreement  took  place  antecedently  to,  or  at  the  same  time  with,  the  de- 
livery, (a)  The  allegation,  however,  would  be  satisfied  by  proof  of  an 
agreement  at  any  time  on  the  same  day,  or,  peifaaps,  at  any  time  before  the 
commencement  of  the  suit.  I  therefore  think  the  plea  is  bad  on  special  de- 
murrer. If  pleaded  over  to,  perhaps  the  plea  mi^t  have  been  good;  but 
that  would  be  on  this  ground — that,  when  the  plaintiff  does  not  choose  to 
demur  on  the  ground  of  ambiguity,  but  replies,  he,  by  adopting  that  course, 
admits  die  plea  to  be  an  answer  to  the  action,  if  capable  of  being  construed 
in  such  a  sense  as  to  make  it  a  good  answer ;  and  though  such  a  construc- 
tion may  be  a  somewhat  forced  one,  stQI  the  plea  must  receive  it  (&)  It 
would  be  only  by  virtue  of  that  rule  of  pleadmg,  and  not  by  reason  of  its 
common  sense  construction,  that  this  plea,  *if  replied  to,  would  rmjoQ 
have  been  held  good.  Reading  it  accor^ng  to  the  constramed  ■- 
construction  suggested  by  my  brother  ByleSj  tlus  plea  might  be  taken  to  al- 
lege a  contemporaneous  agreement.  But  it  is  clearly  also  susceptible  of 
another  and  a  more  natural  construction,  namely,  that  the  agreement  was 
subsequent ;  (c)  and,  as  the  ambiguity  is  pointed  out  as  a  ground  of  special 
demurrer,  we  are  bound  to  hold  the  plea  bad. 

Cresswell,  J.  I  agree  with  the  rest  of  the  court  in  thinking  this  plea 
ambiguous ;  and,  the  ambiguity  being  properly  pointed  out  asa  ground  of 
special  demurrer,  the  demurrer  must  prevail.  The  word  «then"  in  the  plea 
undoubtedly  may  be  construed  to  import  that  the  whole  was  one  continuous 
transaction ;  but  it  may  also  mean  that  the  delivery  of  the  goods,  and  the 
agreement  to  accept  such  delivery  in  satis&ction,  were  entirely  separate  and 
independent  transactions.  Judgment  for  the  plaintifis. 

(a)  Qiutre,  as  to  the  eflfect  of  a  nAttqumt  agreement  founded  upon  the  deliTeiy  at  thiplam^ 
tijrs  re^tt. 

(b)  Vide  Hobttm  ▼.  MiddUum,  6  B.  4c  C.  S95,  9  DowL  4b  B.  S49;  Brtmdad  ▼.  BmfUtt, 
1  Mann.  &  Gt.  926. 

(c)  The  consideration  of  the  agreement  would  appear  to  be  not  goode  to  bi  deUveied,  but  goods 
delivertd* 
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Where  cattle  are  distrained  aa  damage  ieaaant,  the  owner  cannot,  withoot  tendering  amend% 
paj,  under  protest,  an  exoessiTe  sum  demanded  for  damage,  and  recover  the  amoont  as  nio» 
ney  had  and  received  to  his  use. 

If  a  sufficient  tender  is  made  before  the  distress,  the  remedy  is  replevin  or  trespass ;  if  after  the 
distress,  (and  before  the  impounding,)  detinue. 

Debt,  for  money  bad  and  received  to  the  plaintiff's  use.  Plea,  nunquam 
inddntatus. 

At  the  trial  before  Aldebson,  B.,  at  the  last  assizes  for  Sussex,  it  ap- 
peared that  a  flock  of  sheep,  belonging  to  the  plaintiff,  having  strayed  upon 
*7891  ^^  defendant's  land,  they  *were  distrained,  as  damage  feasant,  by 
''  the  defendant,  who  refused  to  restore  them  except  upon  payment 
of  2i.  lbs.  9d.j  at  which  amount  he  estimated  the  damage  they  had  done. 
The  plaintiff  paid  the  21. 168.  9(1.,  under  protest,  and,  to  recover  it,  brought 
this  action. 

For  the  defendant,  it  was  bsisted,  upon  the  authority  of  lAndon  v.  Hoop- 
er, Cowp.  414,  (a)  that  the  action  was  not  maintainable,  and  that,  where  an 
exorbitant  demand  was  made  for  compensation,  the  only  remedy  was  re* 
plevin. 

The  learned  judge  directed  a  nonsuit,  reserving  to  the  plabtiff  leave  to 
move  to  enter  a  verdict  for  the  sum  claimed,  if  the  court  should  be  of  opinion 
that  the  action  was  well  brought.  The  actual  damage  done  by  the  sheep 
was  estimated  by  the  jury  at  55. 

Sir  T.  Wilde,  Serjeant,  in  Easter  term  last,  accordingly  obtained  a  rule 
nisi.  He  referred  to  Blls  v.  Street,  6  Bingfa.  37, 2  Moore  &  P.  96 ;  Kmbbs 
V.  Hall,  1  Esp.  N.  P.  C.  84;  Shaw  v.  Woodcock,  7  B.  &  C.  73;  Barrett 
V.  7%e  Stockton  and  Darlington  Railtvay  Company,  3  Mann.  .&  Gr.  966, 
3  Scott,  N.  R.  803 ;  (h)  AshmoU  v.  Wainwright,  2  Q.  B.  837,  2  Gale  &  D. 
217 ;  and  Parker  v.  ITte  Great  Western  Railway  Company,  7  Mann.  &  Gr. 
253,  7  Scott,  N.  R.  835 ;  and  he  distinguished  the  present  case  from  that 
of  lAndon  v.  Hooper,  on  the  ground  that  there  the  party  was  asserting  a 
right  of  common,  a  right  which  the  court  considered  an  action  of  assumpsit 
for  money  had  and  received,  not  properly  adapted  to  try.  [Cresswell,  J., 
referred  to  Anscomb  v.  Shore,  1  Taunt.  161,  and  Brovme  v.  Po«^e/Z,4Bin^. 
230,  12  J.  B.  Moore,  454.] 
*7901        ^Channell,  Serjt.,  (with  whom  was  Johnson,)  now  showed  cause. 

It  is  not  denied  that,  generally  speaking,  money  extorted  by  any  kind  ^ 
of  duress,  may  be  recovered  back  in  an  action  for  money  had  and  received. 
The  case  of  a  distress,  however,  stands  upon  peculiar  grounds,    lindon  v. 
Hooper  is  an  express  authority  to  show  that  money  paid  to  procure  the  release 
of  cattle  taken  damage  feasant  cannot  be  recovered  back  in  that  form  of  action, 

(a)  Andiee S^nndb  t. Bhuuhard.  6 T.  R.  208 ;  Tkurtton  t.  IHUm,  16  Eait,  864, 278;  Anv^ 
•Mile  T.  GroAofii,  10 B.  A; C. 234, 6  Mann,  db  Ryl.  64;  Thonuu  v. HarnUt  1  Mann.  A; Gr.  695, 
709, 2  Mann.  &  Gr.  140, 141, 700 ;  CIoh  v.  Phipp;  7  Mann.  ^  Gr.  686, 6  Scott,  N.  R.  381. 

(6)  Affinned  in  Dom.  Proc  7  Mann.  &  Gr.  870, 8  SooU,  N.  R.  641. 
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although  the  taking  be  wrongful ;  and  the  reason  assigned  by  Lord  Mans- 
field for  so  deciding,  is,  the  hardship  and  injustice  that  would  be  imposed 
upon  the  defendant,  by  allowing  an  action  to  be  maintained  in  that  form. 
<<The  present  case,"  says  his  lordship,  <Ms  singular,  and  depends  upon  a 
peculiar  system  of  strict  positive  law.     Distraining  t;attle  doing  damage  is  a 
summary  execution  in  the  first  instance.     The  distrainor  must  take  care  to  be 
formally  right :  he  must  seize  them  in  the  act,  upon  the  spot ;  for,  if  they 
escape,  or  are  driven,  out  of  the  land,  though  after  view,  he  cannot  distrain 
them.     He  must  observe  a  number  of  rules  in  relation  to  the  impounding, 
and  manner  of  treating,  the  distress.    The  law  has  provided  two  precise 
remedies  for  the  proprietor  of  cattle  which  happen  to  be  impounded.    First, 
he  may  replevy ;  and,  if  he  does,  upon  the  avowry  he  (the  distrainor)  must 
specially  set  out  a  right  of  common,  or  some  other  title,  as  a  justification  of 
the  cattle  being  where  they  were  taken ;  or,  secondly,  if  he  (the  distrainee) 
does  not  choose  to  replevy,  but  is  desirous  to  have  his  cattle  immediately 
re-delivered,  he  may  make  amends,  and  then  bring  an  action  of  trespass  for 
taking  his  cattle,  and  particularly  chai^  the  money  so  paid  by  way  of 
amends,  as  an  aggravation  of  the  damage  occasioned  by  the  trespass.    F, 
to  such  an  action,  the  distrainor  pleads  that  be  took  them  doing  damage, 
the  plaintiff  must  specially  reply  die  right  or  title  which  he  alleges  (means  to 
contend)  the  cattle  had  *to  be  there.    If,  bstead  of  an  action  of    r*^Qi 
trespass,  an  action  to  recover  back  the  money  so  paid  by  way  of     *- 
amends,  might  be  brought,  at  the  election  of  the  plaintifT,  the  defendant 
would  be  laid  under  a  great  difficulty.    He  might  be  surprised  at  the  trial : 
be  could  not  be  prepared  to  make  his  defence :  he  could  not  tell  what  sort 
of  right  of  common,  *or  other  justification,  the  plaintiff  might  set  up.     The 
plaintiff  might  shift  his  prescription  as  often  as  he  pleased ;  or  he  might  rest 
upon  objections  to  the  regularity  of  the  distress.    The  plaintiff  can  never  be 
suffered  to  elect  to  throw  such  a  difficulty  upon  his  adverse  party.    Besides, 
as  applied  to  the  subject-matter  of  this  question,  the  action  for  money  had 
and  received  could  never  answer  the  equitable  end  for  which  it  was  invent- 
ed, and  deserves  to  be  encouraged ;  for,  the  point  to  be  tried  and  deter- 
mined in  this  action,  is,  whether  the  plamtiff's  cattle  trespassed  upon  the 
defendant's  land.     That  may  depend  upon  the  plaintiff's  right,  or  the  de-. 
fendant's  right,  or  the  fact  of  trespassing;  or  it  may  depend  upon  mere 
form.    If  the  distress  was  irregular,  the  amends  must  be  recovered  back 
again ;  so  that,  allowing  the  owner  of  the  cattle  to  substitute  this  remedy  in 
lieu  of  an  action  of  trespass,  would,  as  between  the  parties,  be  unequal  and 
unjust ;  and,  upon  principles  of  policy,  would  produce  inconvenience.     It 
would  break  in  upon  that  branch  of  the  common  and  statute  law  which  re- 
lates to  distresses.     It  would  create  inconvenience,  by  leaving  rights  of 
common  open  to  repeated  litigation,  and  by  depriving  posterity  of  the  bene- 
fits of  precise  judgmetits  upon  record.    There  is  a  material  distinction  be- 
tween this  and  the  instances  alluded  to  at  the  bar,  where  the  plaintiff  is 
allowed  to  wave  the  trespass,  and  bring  an  action  for  money  bad  and  re- 
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ceived.    In  those  instances,  the  relief  is  more  faronrable  to  the  defendant: 
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he  is  liable  only  to  refund  what  he  has  actually  received  ^contrary 


to  conscience  and  equity.  In  t/dsj  informalities  in  taking  or  treat- 
ing the  distress  would  avoid  the  amends,  though  the  defendant  had  a  right 
to  distrain.  But — ^which  is  more  material — in  those  instances,  the  plamtiff, 
by  electmg  this-mode  of  action,  eases  tte  d^endant  of  special  pleading,  and 
tsdces  the  risk  of  being  surprised  upon  himself.  In  thisy  he  eases  himself  of 
the  difficulty  and  precision  of  special  pleading,  and  the  burden  of  proof  con- 
sequent thereupon,  and  exposes  the  defendant  to  uncertainty  and  surprise.^' 
Case  .will  not  lie  for  the  detention  of  cattle  taken  damage  feasant,  where  no 
tender  of  amends  is  made  until  after  Ae  impounding ;  Sffier^  v.  JameSy 
1  Bingfa.  341yBrowne  r.  Powell,  4  Bingh.  230, 12  J.  B.  Moore,  454.  If  the 
present  action  be  maintainable,  the  plaintiff  will  be  placed  in  a  better  posi- 
tion than  that  in  which  he  would  have  stood  had  he  brought  replevin,  or 
brought  detinue  or  case  after  a  tender ;  for,  if  he  had  made  a  tender,  it 
would  have  rested  upon  him  to  show  its  sufficiency.  Until  a  tender  of  suf« 
ficient  amends,  the  distrabor  was  no  wrong-doer:  in  the  absence,  therefore, 
of  a  tender,  the  receipt  of  the  money  was  not  unlawful.  Knibbs  r.  Hall  de- 
cided that,  where  a  party  pays  money  under  a  threat  of  a  distress,  he  cannot 
recover  it  back,  but  should  have  adopted  the  remedy  the  law  has  provided, 
by  suing  out  a  replevin.  ISUs  v.  Street  does  not  apply.  That  was  an  ac- 
tion against  a  broker,  who  had  extoj^ed,  as  the  price  of  giving  time,  money 
which  he  was  not  in  law  entitled  to  receive :  he  was  therefore  guilty  of  a 
wrongftd  act.  (a)  In  Skeate  v.  Beale,  1 1  Ad.  &  E.  983,  3  Perr.  &  Dav.  597, 
the  plaintiff  having  distrained  for  rent,  the  defendant,  in  consideration  of  his 
withdrawing  the  distress,  undertook  to  pay  a  certain  sum  for  the  arrears :  to 
a  declaration  upon  this  agreement,  the  defendant  pleaded  that  the  plaintiff, 
mfjQo-\  having  distrained  for  *more  rent  than  was  due,  threatened  to  sell 
the  goods  distrained :  that  thereupon  the  defendant  was  forced  and 
obliged  to  make  the  agreement ;  that  no  part  of  the  sum  specified  was  due 
beyond  what  he  paid ;  and  that,  in  respect  of  the  residue,  the  agreement 
was  without  consideration :  and  the  court  held  the  pleas  bad,  on  motion  for 
judgment  nori  obstante  veredicto.  Barrett  v.  TTie  Stockton  and  Darlington 
Railway  Company,  Askmok  v.  Wainwrig/Uy  and  Parker  v.  The  Great  West- 
em  Railway  Company^  were  cases  in  which  public  carriers  refused  to  per- 
form a  duty  cast  upon  them  by  the  law,  unless  they  were  paid  an  exorbi- 
tant demand  for  carriage.  The  defendants  there  were  clearly  wrong-doers. 
[Maule,  J.  It  was  the  carriers'  duty  to  ascertain  the  charge :  there  is  no 
analogy  between  those  cases  and  the  present.] 

Dowlingy  Serjt.,  (with  whom  was  BovUly)  in  support  of  the  rule.  Linden 
v.  Hooper,  upon  the  authority  of  which  the  defendant  mainly  relies,  is  con- 
siderably shaken  by  subsequent  decisions ;  and,  at  all  events,  it  is  distin- 
guishable from  the  present  case,  inasmuch  as  there,  the  owner  of  the  cattle 
might  have  brought  replevin ;  which  the  plaintiff  here  could  not,  the  distress 

(a)  Vide  antd,  6g9  (a). 
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bdng  lawfiil;  und  consequently,  unless  this  action  btf  maintainable,  the 
plaintiff  is  witbout  r^nedy.  [Maule,  J.  In  Ansannb  y.  Shore^  1  Taunt, 
S61|  there  haying  been  no  tender  of  amends  made  until  after  the  distress, 
the  owi^er  of  the  catde  could  not  maintain  replevin ;  be  therefore  brought 
case  for  the  subsequent  detention ;  and  the  court  held  that  case  would  not 
lie,  the  defendant  not  being  a  wrong-doer.  That  is,  in  effect,  this  case ;  the 
plaintiff  cannot  recover  back  the  money,  unless  its  receipt  by  the  defendant 
waswrongiiil.]  The  detention  of  the  plaintiff's  sheep,  until  he  complied 
with  the  defendant's  excessive  demand,  was  a  wrongful  act.    In  JishmoU 


V.  *Wainwrigktj  Pattesok,.  J,,  says:  <<I  should  be  soiry  to  throw 


[•794 


any  doubt  upon  the  point,  that  an  action  for  money  had  and  re- 
ceived will  lie  to  recover  money  paid  on  the  wrongful  detamer  of  goods :  it 
would  be  veiy  dangerous  to  do  so ;  the  doctrine  bebg,  in  itself,  so  reason- 
able, and  supported  by  so  many  authorities."  [Mauls,  J.  The  owner  of 
the  land  is  no  wrong-doer  if  he  distrains  before  tender  made ;  nor  is  he  a 
wrong^doer  if  he  impounds  before  tender,  or  after  an  insufficient  tender. 
Here,  the  real  question  is,  whose  duty  it  was  to  estimate  the  damage:  if 
the  owner  of  the  cattle  w*as  bound  to  make  a  tender,  he  was  to  ascertain 
the  amount  at  his.  peril.]  In  all  such  cases,  it  is  competent  to  a  party  to 
waive  the  tort,  and  rely  upon  the  implied  contract  arising  out  of  the  receipt 
of  the  money.  [Tindal,  C.  J.  But  he  must  not  place  his  opponent  in  a 
worse  position  than  that  in  which  he  would  otherwise  have  stood.]  The 
party  who,  by  seizing,  takes  upon  himself  to  assert  that  he  is  damaged,  is 
surely  the  proper  person  to  estimate  the  damage :  he  has  the  best,  and  per* 
baps  the  only  means  of  information.  At  all  events,  if  he  chooses  to  make 
an  ^cessive  demand  of  compensation,  he  thereby  relieves  the  owner  of  the 
cattle  firom  the  necessity  of  entering  into  any  consideration  of  the  proper 
amount  to  be  tendered ;  Ashmole  v.  Wainwright,  2  Q.  B.  837, 2  Gale  &  D. 
217 ;  Janes  r.  Tarktariy  9  M.  &  W.  675. 

TuvDAL,  C.  J.  I  am  of  opinion  that  the  rule,  that  has  been  obtained  in 
thb  case,  to  enter  a  verdict  for  the  plaintiff,  ought  to  be  discharged.  The 
question  at  issue  seems  to  me  to  depend  upon  the  consideration— upon 
which  of  the  parties  has  the  law  cast  the  ontis  of  estimating  the  amount  of 
damage  done  to  the  owner  of  the  land.  The  party  whose  sheep  hare  tres- 
passed, is,  *in  the  first  instance,  the  wrong-doer:  it  is  therefore  r«^Q^ 
upon  Ldm  that  the  risk  of  estimating  the  amount  of  damage  ought  '* 
to  rest,  and  not  upon  the  party  who  has  sufiered  by  the  trespass.  If  the 
owner  of  the  cattle  elects  to  make  a  tender  of  sufficient  amends  before  the 
distress,  and  the  distrainor  refuses  it,  the  latter  becomes  a  wrong-doer ;  but 
a  tender  after  distress  does  not  entitle  the  owner  to  replevy  his  cattle.  The 
rule  of  law  cannot  be  more  clearly  stated  than  is  done  by  Lord  Coke  y^  The 
Six  Carpenters^  case,  8  Co.  Rep.  147 :{«)—«  Vide  the  book  in  30  Ass.  pi. 

(a)  The  point  decided  in  the  Sir  CarpenUn^  eau  had  been  ducuased  and  detenmned  130 
yeara  before,  in  H.  21  £.  4,  lb.  19,  pL  22. 
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38^  fo.  179(a)  John  MUrever's  case :  it  is  held  by  the  court,  ttiat,  if  the 
lord,  or  his  bailiff,  comes  to  distrain,  and,  before  the  distress,  the  tenant 
tenders  the  arrears  upon  the  land,  there  the  distress  taken  for  it  is  tortious. 
The  same  law  for  datnage  feasofdy  if,  before  the  distress,  he  tenders  su& 
cient  amends;  and  therewith  agree,  7  Ed.  3,  8  b,(i)  In  the  Master  of  St. 
Mark^s  case :  and  so  is  the  opinion  of  Hull  to  be  understood,  in  13  Hen.  4, 
17  b,(c)  which  opinion  is  not  well  abridged  in  title  Drespass^  180.{<r)  Note, 
reader,  this  difference,  that  tender  upon  the  land  before  the  distress,  makes  the 
distress  tortious ;  tender  after  the  distress,  and  before  the  impounding,  makes 
the  detamer,  and  not  the  taking,  wrongful :  tender  after  the  impounding  makes 
neither  the  one  nor  the  other  wrongful ;  for,  .then  it  comes  too  late,  because 
then  the  cause  is  put  to  the  trial  of  the  law,  to  be  there  determined.  But, 
after  the  law  has  determined  it,  and  the  avowant  has  return  irreplevisable, 
yet  if  the  plaintiff  makes  him  a  sufficient  tender,  he  may  have  an  action  of 
*7d61  ^^^^"^®  ^^^  ^^  detainer  after,  or  he  may,  upon  *satis&ction  made 
'  in  court,  have  a  writ  for  the  re-delivery  of  his  goods."  It  appears 
to  me,  that,  when  the  present  plaintiff  found  he  was  too  late  to  make  a 
tender,  so  as  to  entitle  himself  to  replevy  the  sheep  and  to  succeed  in  an 
action  of  replevin,  his  proper  course  was,  to  make  a  tender  of  sufficient 
amends  to  cover  the  damage  sustained ;  and,  in  the  event  of  the  defendant 
feftising  to  accept  the  sum  tendered,  and  deliver  up  the  sheep,  he  should 
have  brought  detinue  ;(e)  for,  they  were  held  by  the  defendant  merely  as  a 
pledge.  In  that  case,  the  hazard  of  the  sufficiency  of  the  tender  would  fall, 
as  it  ought  to  do,  on  the  owner  of  the  catde.  it  has  been  urged  that  here 
a  tender  was  unnecessary,  inasmuch  as  the  sum  demanded  for  compensation 
was  exorbitant :  that  argument,  however,  as  it  seems  to  me,  is  answered 
by  saying  that  the  risk  of  determining  the  real  amount  of  damage  is  not  by 
law  imposed  upon  the  defendant.  This  I  should  be  disposed  to  hold  upon 
principle,  and  independently  of  the  authority  of  lindon  v.  Hooper ^  which  I 
am  unable  to  get  over,  and  which  I  am  not  aware  has  been  overruled:  and, 
though  cases  have  occurred  in  which  it  has  been  decided  that  an  excessive 
demand  dispenses  with  a  tender,  yet  those  were  cases  where  the  law  made 
It  incumbent  on  the  defendant  correcdy  to  ascertain  the  amount  of  his 
demand.  The  cases  of  Barrett  v.  The  Stockton  and  DarKngUm  Railway 
Company y  and  of  Parker  v.  The  Great  Western  Railway  Company^  range 
themselves  within  this  class.  The  cases  of  Enibbs  v.  Hall  and  ^ceate  v. 
Beak  follow  the  doctrine  of  lindon  v.  Hooper.  Upon  authority,  therefoi«, 
as  well  as  upon  principle,  I  am  of  opinion  that  the  verdict. which  has  been 
entered  for  the  defendant  ought  to  stand. 

^^g^^        CoLTMAN,  J.  I  also  think  the  law  has,  with  sufficient  distinctness, 
\    pointed  out  the  course  which  the  plaintiff  *ought  to  have  pursued. 

(a)  MantroHn  ▼.  The  Parton  of  Chan. 

(6)  H.  7  E.  8,  fo.  8,  pi.  17.  (c)  H.  13  H.  4,  fo.  17,  pi.  14. 

(d)  That  is,— in  Fitz.  Abr.  tit  Trtqiou,  pi.  180.  See  the  explanaUon  in  6  Nev.  6l  M.  613,  n. 

(c)  ».  c.  upon  a  tender  6e/or#  the  impounding. 
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And,  if  he  has  brought  a  difficulty  upon  himself  by  departing  from  that 
course,  he  has  no  right  to  complain.  The  objection  to  bringing  an  action 
for  money  had  and  received,  instead  of  tendering  amends  and  replevying, 
is  that  which  has  been  stated  by  my  Lord  Chief  Justice,  namely,  that  it 
would  remove  from  the  owner  of  the  cattle  the  burden  of  ascertaining  the 
precise  amount  of  compensation  due,  and  cast  it  upon  the  other  party,  who, 
in  the  absence  of  a  tender,  is  no  wrong-doer.  The  case  differs  essentially 
from  that  of  Parker  v.  The  Great  Western  Railway  Company.  There,  the 
company,  by  refusing  to  carry  the  plaintiff's  goods,  without  being  paid  an 
exorbitant  sum,  in  contravention  of  the  provisions  of  the  acts  of  parliament 
by  which  their  concerns  are  regulated,  became  wrong-doers.  Nor  can  it 
be  said  that  in  this  case  the  money  was  extorted  by  duress.  Duress  of 
goods  implies  an  un/at^/(a)  detention  of  them,  which  has  not  occurred 
here,  the  sheep  having  been  lawfully  taken.  I  am  unable  to  distinguish  the 
present  case  from  lindon  v.  Hooper;  and  I  know  of  n9thing  to  prevent  its 
being  treated  as  a  subsisting  authority.  For  these  reasons^  I  think  the  rule 
diould  be  discharged. 

Maule,  J.  I  also  am  of  opinion  that,  under  the  circumstances  of  this 
case,  money  had  and  received  is  not  the  proper  form  of  action.  The  de- 
fendant had  an  undoubted  right  to  distrain  the  plaintiff's  sheep,  and  to 
keep  them  until  the  damage  done  was  satisfied.  If  a  sufficient  tender  had 
been  made  before  the  impounding,  the  defendant  would  have  been  bound 
to  restore  them ;  otherwise  not.  The  question  is,  whose  duly  it  is  to  ascer- 
tain the  amount  of  damage  sustained.  If  that  duty  were  by  law  cast  upon 
the  distrainor,  it  would  ^manifestly  be  throwing  a  very  inconvenient  r*79Q 
burden  upon  the  innocent  party.  It  seems  to  me  to  be  quite  clear 
that  this  duty  rests  upon  the  party  who  inflicts,  and  not  upon  him  who 
suffers,  the  injury.  That  being  so,  the  defendant  is  not  a  wrong-doer  b^ 
cause  he  may  have  too  highly  estimated  the  compensation  due  to  him.  It 
is  said  that  die  plaintiff  ought  to  be  permitted  to  maintain  this  action,  be- 
cause he  is,  under  the  circumstances,  precluded  from  bringing  a  replevin. 
The  reason  why  he  has  not  that  remedy,  is,  that  he  has  sustained  no  wrong. 
His  proper  course  was,  to  make  a  tender  of  sufficient  amends ;  and,  if  the 
defendant,  upon  such  tender,  refused  to  restore  the  sheep,  to  bring  an  ac- 
tion of  detinue,  as  suggested  by  Lord  Coke  in  The  Six  Carpenters^  case^ 
8  Co.  Rep.  147.  The  case  of  Ansannb  v.  Shorey  1  Taunt.  261,  where  it 
was  held  that  an  action  on  the  case  lay  not  for  the  detention  of  the  goods 
after  a  tender  made  of  sufficient  amends, — goes  very  far  to  show,  that  money 
had  and  received  is  not  maintainable  in  this  case ;  inasmuch  as  it  shows 
that  the  distrainor  was  not  a  wrong-doer. 

Cresswell,  J.  The  plamtiff  in  this  case  has  brought  an  action  for  money 

had  and  received  by  the  defendant  to  Us  use.    The  defendant,  in  answer, 

says,  the  payment  was  made  voluntarily,  with  full  knowledge  of  all  the  facts, 

and  therefore  it  is  not  recoverable  back.    On  the  part  of  the  plaintiff  it  is 

(fl)  Vide  7  Mann.^  Gr.  589. 
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suggested  that  the  payment  was  made  under  a  species  of  duress — a  wrong- 
ful detainer  of  his  sheep.  According  to  the  rule  laid  down  in  The  Six  CaUr^ 
penters*  case,  it  appears  that  there  has  been  no  such  wrongful  detainer  of 
the  plaintiff's  sheep.  That  ground  therefore  fails.  The  payment  appears 
to  me  to  have  been  made  for  the  purpose  of  avoiding  all  question  or  dilute 
*7991  ^^  ^^  ^^^  ^^^  ^^  distrab.  The  •plaintiff  cannot,  tiierefore,  now  turn 
^  round  and  recover  back  the  money  which  he  so  paid  upon  an  ade- 
quate consideration*  Rule  discharged.(a) 

(a)  8ee  CUm  r.  Pkipp;  7  Mann.  ^  Gr.  686, 8  8oott,K.  B.  881. 


MILLINGEN  v.  PICKEN.   Jme  2. 

Quartf  whether  a  mechanical  contrivance  within  the  stein  of  a  paraaol,  for  airing  or  lowering 
it  with  one  hand,  is  «  a  design  for  the  shape  or  confignration  of  an  article  of  inanufiwtnrB,r 
within  the  5  &  6  Vict  c  100,  and  6  &  7  Vict  c.  65. 

By  articles  of  agreement  between  A.  &  B.,  after  reciting  that  A.  had  inTented  a  paraaol  npon 
a  new  principle,  it  was  agreed  that  B.  should  be  permitted  to  mann&ctare  it ;  and  that,  if  B. 
idionld,  pending  the  agreement,  manufacture  parasols  withont  making  the  stipolated  pay- 
ments, or  do  any  tAtag  tphaUver  toprejt»dice  «f.'s  right  and  iitU  to  Uu  inveiUion,  hi^  ahonid  paty 
A.  lOOZ.  as  liquidated  damages. 

In  ease  for  a  breach  of  this  agreement,  the  declaration  alleged  that  A.  waa  the  proprietor  of  a 
new  or  original  design  for  an  article  of  mannfitcCuxe,  having  reference  to  a  purpose  of  ntitity, 
ao  &r  as  the  design  was  and  is  for  the  shape  or  configuration  of  snch  article,  that  is  to  sayt 
of  a  new  or  original  design  for  the  shape  or  confignration  of  a  parasol,  for  the  pnrpose  of 
opening  and  closing  the  same  with  one  hand,  and  which  design  had  not  before  or  at  the 
time  of  registration  been  published ;  that  such  design  waa  duly  registered  according  to  the 
6  dc  7  Vict  c  65 ;  and  that  B.  published  a  circular  stating  A.'s  design  to  be  i^  infiriijgement 
of  a  patent  previously  granted  to  C. 

B.  pleaded,  that  A.  was  not,  before  or  at  the  time  of  the  registration,  the  inventor  or  proprietef 
of  a  new  or  original  design  for  the  shape  or  configuration  of  a  parasol,  not  published  befoia 
or  at  the  time  of  the  said  registration,  modo  et  form&. 

Held,  that  this  plea  did  not  raise  the  question^ — ^whether  or  not  the  alleged  invention  of  A.  waa 
the  proper  subject  of  a  certificate  of  registafition  under  the  statntea  5  db  6  Vict  &  100,  and 
6&7Victc65. 

AssuMPsrr.  The  declaration  stated  that  the  plaintiff,  after  the  passing 
of  a  certain  act  of  parliament  made  and  passed  in  the  7  Vict.,(a)  « to^unend 
the  laws  relating  to  the  copyright  of  designs,"  and  before  and  at  the  time 
*8001  ^^  ^^  registration  of  the  design  ^thereinafter  mentioned,  was,  and 
from  thence  continually  had  been  and  then  was,  within  the  meaning 
and  protection  of  the  said  act,  the  inventor  and  proprietor  of  a  certain  new 
or  original  design  for  an  article  of  manufacture  having  reference  to  a  pur- 
pose of  utility,  so  far  as  the  said  design  was  and  is  for  the  shape  or  con- 
6guration  of  such  article,  that  is  to  say,  of  a  new  mid  original  design  for  the 
shape  or  configuration  of  a  parasol,  for  the  purpose  of  opening  and  closbg 
the  same  with  one  hand ;  and  which  design  had  not,  before,  or'at  tfie  time 
of^  the  registration  thereof  as  tharebafter  mentioned,  been  previously  pnb- 
Ibhed:  that  the  plaintiff,  after  the  Ist  of  September,  184a,(&)  and  before 


6  dt  7  Vict  e.  65. 

The  day  appointed,  by  aact  1,  for  the  act  to  come  into  pperatioo. 
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die  making  of  the  agreement  theremafter  mentioned,  and  before  the  publi- 
cation of  the  said  design,  to  wit,  on  the  20th  of  November,  1844,  duly  regis- 
tered the  said  design,  according  to  the  said  act  of  parliament,  and  also  the 
name  of  the  plaintiff  as  the  proprietor  of  the  said  design,  according  to  the  said 
act ;  and,  by  reason  of  the  premises,  the  plaintiff,  before  and  at  the  time  of  the 
making  Uie  agreement  thereinafter  mentioned,  was,  and  thence  continually 
had  been  and  then  was,  the  proprietor  of  the  said  design,  and  of  the  copyright 
thereof:  that,  the  plaintiff  being  such  proprietor  thereof,  as  aforesaid,  there- 
upon, and  before  the  commencement  of  the  suit,  to  wit,  on  the  29th  of  No- 
vember, 1844,  by  a  certain  agreement  then  made  between  the  plaintiff  of  the 
one  part,  and  the  defendant  of  the  other  part*— after  reciting  Uiat  the  plain- 
tiff had  invented  a  parasol  upon  the  prmciple  of  the  same  being  opened  and 
diut  with  one  hand,  (meanmg  thereby  the  said  design  of  the  plaintiff  so  re- 
gistered as  aforesaid,)  and  that  the  defendant  was  desirous  of  manufacturing 
*the  said  parasol,  which  the  plabtiff  was  willing  that  he  should  do,  r«QAi 
upon  the  understanding,  and  on  the  conditions,  following — it  was 
thereby  agreed  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  6i. 
for  every  parasol  so  manufactured  by  the  defendant  upon  the  principle 
aforesaid,  that  is,  provided  the  plaintiff  should  charge  the  sum  of  6d.  to 
persons  so  manufacturing  the  said  parasol,  or,  if  any  less  or  greater  sum 
should  be  so  charged  to  other  persons,  then  &e  defendant  sliould  pay  to 
the  plaintiff  half  the  price  so  chaiged  to  other  persons  for  manufacturing 
parasols  upon  the  principle  aforesaid  ;  and  it  was  thereby  further  agreed 
between  the  plaintiff  and  the  defendant,  that  the  defendant  should  purchase 
of  the  plaintiff  metal  tubes  used  in  and  about  the  manufacturing  of  the  said 
parasols,  to  be  charged  to  the  defendant  at  the  trade  price,  so  that  the  same 
might  operate  as  a  check  upon  the  number  of  parasols  so  manufactured  by 
&e  defendant ;  and  it  was  thereby  further  agreed  by  and  between  the 
plaintiff  and  the  defendant,  that  the  defendant  should  not  nor  would  at  any 
time  thereafter,  for  the  term  of  seven  years  from  the  date  thereof,  manufac- 
ture parasols  upon  the  principle  aforesaid,  without  paying  to  the  plaintiff 
the  said  sum  of  6c2.,  or  half  the  price  so  charged  to  other  persons,  as  before 
mentioned,  nor  should  the  defendant  do  any  thing  whatever  to  prejudice 
Ae  plaintifTs  right  and  title  to  the  said  invention  during  the  term  aforesaid; 
and  that,  should  the  defendant  manufacture  parasols  upon  the  principle 
aforesaid  without  paying  the  plaintiff  the  said  sum  o(6d.  for  every  parasol 
so  manufactured,  or  half  the  sum  so  charged  to  other  persons  as  before 
mentioned,  or  do  any  thing  whatever  to  prejudice  the  plaintiff's  right  and 
title  to  the  said  invention  during  the  term  aforesaid,  then  the  defendant 
should  be  liable  to  pay  to  the  phitntiff  100/.,  to  be  recovered  by  the  plain- 
tiff in  any  of  her  •majesty's  courts  at  Westminster,  as  and  for  liqui-  fOQo 
dated  damages ;  and  the  plaintiff,  on  his  part,  thereby  agreed  to 
permit  the  defendant  to  manufacture  parasols  as  aforesaid,  upon  the  terms 
and  conditions  thereinbefore  mentioned,  &c. :  Mutual  promises :  Averment^ 
that,  although  the  plaintiff  had  always,  since  the  making  of  the  agreement, 
VOL.  I.  63  2  T  2 
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perfonned  and  kept  all  things  therein  contained  on  his  part  to  be  performed 
and  kept)  and  had  always,  dnce  the  making  of  the  agreement,  permitted 
and  allowed  the  defendant  to  manufacture  parasols  upon  the  principle  afore- 
said, on  the  terms*  and  conditions  in  the  agreement  mentioned,  and  had 
disclosed  and  discovered  the  said  registered  design,  and  the  mode  of  con- 
structing such  parasols  as  aforesaid,  to  the  defendant,  yet  the  defendant, 
disregarding  his  said  promise,  after  the  making  of  the  agreement,  and  dur- 
ing the  term  of  seven  years  therein  mentioned,  whijch  had  not  then  expired, 
to  wit,  on  the  30th  of  November  in  the  year  last  aforesaid,  and  on  divers 
other  days,  &c.,  wrongfully  and  unjusdy  did,  and  caused  to  be  done, 
divers  acts  and  things  to  prejudice  the  plaintiff's  said  right  and  title  to  the 
said  invention  during  the  term  in  the  agreement  in  that  behalf  mentioned, 
contrary  to  his  said  agreement  and  promise,  to  wit,  in  this,  that  he  the  de- 
fendant, during  the  period,  and  on  the  several  days  and  times  last  afore- 
said, wrongfully  and  unjustly  composed,  lithographed,  printed,  delivered, 
and  published  to  certain  persons  who  respectively  then  and  continually 
from  thence  carried  on  trade  and  business  as  makers  and  sellers  of  parasols, 
to  wit,  J.  E.,  D.  S.,  &c.,  divers,  to  wit,  five  hundred  letters  and  five  hun- 
dred notices,  purportmg  to  be  respectively  signed  by  one  Joseph  Barker, 
each  of  such  letters  and  notices  respectively  stating  and  representing  there- 
in, in  substance  and  efiect,  among  other  things,  that  the  said  J.  Barker 
was  advised  that  the  said  registered  design  of  the  plaintiff  was  a  direct 
infringement  of  a  patent  of  the  said  J.  Barker's,  that  the  said  J.  Barker 
*8031  *^^^  ^^^  given  to  understand  that  the  plaintiff  was  offering  to 
grant  licenses  to  various  umbrella  and  parasol  manufacturers  to 
make  what  the  plaintiff  termed  his-  invention,  on  the  payment  of  a  certain 
sum  for  each  parasol  manufactured,  and  that  the  said  J.  Barker  was  in- 
formed that  the  plaintiff  had  obtained  from  the  defendant,  on  the  plaintiff's 
assuring  the  defendant  that  the  parasol  so  designed  by  the  plaintiff  as  afore- 
said, in  no  way  affected  his,  the  said  J.  Barker's  patent,  an  agreement 
authorizing  the  defendant  to  make  the  plaintiff's  said  parasol,  on  payment 
of  a  license-due,  but  that,  on  the  parasol  being  shown,  it  proved  to  be  a 
direct  infringement  of  the  said  J.  Barker's  rights,  and  that  any  person 
making,  selling,  or  using  parasols  or  umbrellas,  on  diat  or  any  other  con- 
struction, which  interfered  with  the  said  J.  Barker's  patent,  would  render 
themselves  liable  to  an  action  at  law  for  so  domg ;  which  composmg,  &c., 
respectively,  of  the  said  letters,  and  notices  respectively  to  the  several 
persons  aforesaid  respectively,  in  manner  aforesaid,  at  Qie  several  times 
in  that  behalf  above  mentioned,  was  calculated,  and  had  a  direct  tendency 
to,  and  did  in  feet,  prejudice  and  bring  into  disrepute  and  controvert  the 
plaintiff's  said  right  and  title  to  the  said  invention  within  the  meaning  of 
the  said  agreement,  and  during  the  term  therein  in  that  behalf  mentioned^ 
and  rendered  the  plaintiff's  said  rig^t  and  title  wholly  doubtful,  unmarket- 
able, and  unsaleable,  and  was  designed,  contrived,  and  intended  by  the 
defendant  so  to  do,  contrary  to  his  said  agreement  and  the  promise  so 
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made  by  him  as  aforesaid :  by  means  of  the  committiDg  of  which  breaches 
of  promise  by  the  def<^ndant  as  aforesaid,  the  several  persons  to  whom  the 
said  letters  and  notices  were  respectively  published  as  aforesaid,  to  wit, 
one  J.  E.,  one  D.  S.,  &c.,  were  caused,  and  mduced  to  believe,  and  then, 
and  still  did  believe,  that  the  plaintiflf's  said  registered  design  was  an  in* 
fringemW  *pf  the  patent  of  the  said  J.  Barker,  mentioned  in  the  t^qqa 
said  letters  and  notices,  and  that  the  plaintiff  had  no  legal  right  or 
title  to  the  said  design,  or  to  the  copyright  thereof;  and  divers  persons,  to 
wit,  &c.,  &c.,  and  others,  who  .otherwise  might  and  would  have  agreed 
with  the  plaintiff,  and  were  about  to  do  so,  for  licenses  to  make  and  sell 
parasols  according  to  the  said  registered  design  of  the  plaintiff,  for  divers 
sums  of  money  to  be  therefore  paid  by  them  to  the  plaintiff,  had  by  reason 
of  the  committing  of  the  said  breaches  by  the  defendant  as  aforesaid, 
wholly  refused,  and  still  refused  so  to  do ;  and  also,  by  reason  of  the  said 
breaches  committed  by  the  defendant,  divers,  and  very  many  persons  who 
at  the  times  aforesaid  carried  on,  and  still  carry  on,  the  trade  and  business 
of  parasol  makers  and  sellers,  and  amongst  others,  A.  W.,  W.  S.,  &c., 
who  otherwise  might  and  would  have  purchased  of  the  plaintiff,  and  em- 
ployed him  to  make  for  them  respectively,  a  lai^  number,  to  wit,  20,000 
parasols,  made  according  to  the  said  registered  design  of  the  plaintiff,  for 
large  prices  or  sums  of  money  to  be  therefore  paid  by  them,  in  order  that 
the  said  persons  might  afterwards  sell  and  dispose  of  the  same  in  the  way 
of  their  respective  trades  and  businesses,  had  beeh,  and  were,  caused  and 
induced  to  abstain,  and  had  in  fact  abstained,  from  so  doing,  and  the 
plaintiff  had  thereby  lost  all  the  profits  which  he  might  and  would  have 
made  and  derived  therefrom,  and  the  said  registered  design,  which  before 
the  committing  of  the  said  breaches  by  the  defendant  was  of  great  value  to 
the  plaintiff,  to  wit,  of  the  value  of  1000/.,  had  become,  and  was  of  no 
use  or  value  to  the  plaintiff:  by  reason  of  the  committing  of  which  breaches 
by  the  defendant,  the  defendant  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  1st  of  Januaiy,  1845,  also  became  and  was  liable 
to  pay  to  the  plaintiff  the  sum  of  1001.  in  the  said  agreement  mentioned. 
♦The  defendant  pleaded, — first,  not  guilty, — ^secondly,  that  the  r«Q05 
plamtiff  was  not,  before,  or  at  the  time  of  the  said  registration,  the 
inventor  or  proprietor  of  a  new  or  original  design  for  the  shape  and  con- 
figuration of  a  parasol,  not  published  before  or  at  the  time  of  the  said  regis- 
tration, modo  etformd^ — thirdly,  that  the  defendant  did  not  compose,  print, 
&c.,  the  letters  and  notices,  as  in  the  declaration  alleged, — fourthly,  that 
he  wad  induced  to  enter  into  the  alleged  agreement,  by  fraud,  covin,  and 
misrepresentation, — fifthly,  that  one  Joseph  Barker  was  the  true  and  first 
inventor  of  a  certain  new  invention,  to  wit,  of  certain  improvements  in  the 
construction  or  making  of  umbrellas  and  parasols ;  that,  on  the  29th  of 
April,  7  Will.  4,  and  before  the  invention  or  registration  of  the  design  in 
the  agreement  referred  to  by  the  plaintiff,  J.  Baricer  obtained  a  patent  for 
bis  invention,  and  that  he  duly  enrolled  a  specification  thereof|  of  which 
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the  plaintiff^  before  the  making  of  the  agreement,  had  notice ;  that  the  de- 
fendant, before,  and  at  the  time  of  making  the  agreement  and  promise, 
was,  and  thenceforth  continually  had  been,  a  manufiicturer  of  parasols,  in 
England,  and  that  he  and  the  plamtiff  made  and  entered  into  the  said 
agreement  and  promises  respectively,  with  the  object,  and  for  the  purpose 
of  entitling  the  defendant  to  manufacture  and  sell,  in  England,  parasols, 
upon  the  principle  and  according  to  the  design  and  invention  of  the  plain- 
tiff, and  not  with  any  other  object  or  purpose  whatsoever,  and  that  the  term 
of  three  years  from  the  time  of  the  registration  of  the  said  design  of  the 
plaintiff,  granted  by  virtue  of  the  act  of  parliament  in  the  declaration  men- 
tioned,  and  the  said  term  of  seven  years,  (except,  with  respect  to  the  last- 
mentioned  term,  a  small  portion  thereof  less  than  one  year,  to  wit,  the  last 
seven  calendar  months  thereof,)  will  respectivdy  expire  and  determine  dur- 
ing the  continuance,  and  long  before  the  determination  or  end  of  the  said 
«gQg1  term  of  ^fourteen  years  in  the  said  letters-patent  mentioned ;  and 
that  the  said  design  and  invention  of  the  plaintiff  was,  and  is  a 
fraudulent  and  colourable  imitation  and  counterfeit  of  the  invention  of 
J.  Barker,  mentioned  and  described  in  the  letters-patent  and  specification 
respectively ;  and  that  the  same  could  not,  at  any  time  during  the  continu- 
ance of  the  said  term  of  fourteen  years,  and  the  powers  and  privileges  of 
die  said  letters-patent,  be  applied  to  the  manufacture  of  parasols,  or  in  any 
way  put  in  use  or  practice  in  England,  &c.,  without  fraudulently  imitating, 
counterfeiting,  and  resembling  the  said  invention  of  J.  Barker,  or  without 
direcUy  infringing  the  prohibitions  of  the  letters-patent,  and  the  powers  and 
privileges  granted  thereby ;  that  J.  Barker  never  consented  to,  or  autho- 
rized the  registration  of  the  said  design  by  the  plaintiff,  or  the  applying  of 
the  said  design  to  the  manufacture  of  parasols,  or  the  putting  the  same  in 
use  or  practice  in  any  manner  whatsoever,  but  had  always  dissented  from 
the  same  respectively ;  and  that  of  such  premises  also  the  plaintiff,  before, 
and  at  the  respective  times  of  the  said  registration,  and  the  making  of  the 
agreement  and  promise  of  the  defendant  as  in  the  declaration  mentioned, 
had  full  notice  and  knowledge ;  that,  before,  or  at  the  time  of  the  making 
of  the  agreement  and  promise,  the  defendant  had  not  any  notice  or  know- 
ledge that  the  plaintiff's  said  design  and  invention  was  such  imitation  and 
counterfeit  as  thereinbefore  in  that  plea  mentioned,  but  discovered  the 
same, — believing  the  contrary  thereof, — ^immediately  after  the  making  of 
the  said  agreement  and  promise,  to  wit,  on  the  said  day  of  making  the 
same,  as  in  the  declaration  mentioned,  and  had  never  at  anytime  since 
making  such  discovery  as  last  aforesaid,  ratified  or  confirmed  the  said 
agreement  or  promise,  but  had  always  repudiated  and  rejected  the  same, 
and  had  never  at  any  time  applied  the  said  design  and  invention  of  the 
*8071  P'^"^^^  ^^  ^^  manufacture  *of  parasols,  or  in  any  way  put  the 
*'  same  in  use  or  practice,  or  derived  any  benefit  or  advantage  what- 
soever from  the  said  agreement,  or  the  said  design  and  invention  of  the 
plaintiff:  verification. 
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The  phmt^  joined  issue  on  the  first,  second,  and  third  pleas,  and  to  the 
foarth  and  fifth-'-admitting  the  grant  of  the  letters-patent  to  Barker,  and  the 
en»)lment  of  the  q)eoification  thereon,  as  in  the  fifth  plea  mentioned, — re- 
plied de  iiytfrid,  akque  redduo  causa. 

Upon  these  replications  the  defendant  joined  issue. 

The  cause  was  tried  before  Erle,  J.,  at  the  adjourned  sittings  in  London 
after  last  Hiiaiy  term.  The  plaintiff  had  obtained  a  certificate  of  registration, 
under  the  statutes  6  &  6  Vict.  c.  100,  and  6  &  7  Vict.  c.  65,  for  what  he 
called  <<  a  new,  and  original  design  for  the  shape  or  configuration  of  a  para- 
fiol,"  his  alleged  invention  consisting  of  a  mechanical  contrivance,  within 
the  metal  tube  or  stem  of  the  parasol,  to  enable  a  person  carrying  it,  to  open 
or  close  the  parasol  with  one  hand  only,  by  the  mere  pressure  of  the  thumb 
on  a  small  ivory  koob  inserted  in  the  handle  thereof.  It  also  appeared  that 
the  defendant  bad,  on  the  29th  of  November,  1844,  entered  into  the  agree- 
ment stated  in  Ae  declaration,  and  had  been  guilty  of  a  breach  of  that  agree- 
ment in  the  manner  therein  also  stated :  and  several  manu&cturers  of  parasols, 
called  on  the  part  of  the  plaintiff,  stated  that  they  had  been  deterred  fi-om 
availing  themselves  of  the  plaintiff's  improvement  by  the  publication,  by  the 
defendant,  of  the  circular  mentioned  in  the  declaration. 

Oa  the  part  of  the  defendant  it  was  objected,  that  the  alleged  mvention 
of  the  plaintiff  was  not  an  invention  of  a  design  <<for  ornamenting  an  article 
of  manufacture/'  widiin  the  5  &  6  Vict.  c.  100,  or  <<  for  the  shape  or  con- 
figuration of  such  article"  within  the  6  &  7  Vict.  c.  65,  and  therefore  that  it 
was  not  properly  the  subject  of  *a  certificate  of  registration  under  r«oQo 
those  statutes,  but,  if  a  new  invention,  and  useful,  was  a  mechanical  '' 
invention,  that  might  have  been  made  the  subject  of  a  patent  for  a  new 
manufacture,  under  the  21  Jac.  1,  c.  3. 

It  was  further  contended  on  the  part  of  the  defendant,  that  the  plaintiff^s 
alleged  invention  was  a  breach  of  the  patent  granted  to  Barker,  the  specifi- 
cation of  which  was  put  in.  Barker's  invention,  however,  required  the 
application  of  both  hands,  and  in  other  respects  (according  to  the  plaintiff's 
witnesses)  essentially  differed  in  principle  from  the  invention  of  the  plain- 
tiff. Evidence  was  also  given  on  the  part  of  the  defendant  to  show  that  the 
parasol  made  by  the  plaintiff,  so  far  as  regarded  the  <<  shape  and  configu- 
ration" thereof^  approached  very  nearly  to  one  that  had  been  previously 
made  by  one  Sangster. 

The  learned  judge  told  the  jury  that  the  only  matter  for  their  consideration 
was,  whether  or  not  the  plaintiff's  invention  was  a  fraudulent  imitation  of 
Barker's :  telling  them  that  there  was  no  plea  upon  the  record  to  raise  the 
question  as  to  the  novelty  of  the  plaintiff's  invention. 

The  jury  returned  a  verdict  for  the  plamtiff,  damages  150/.,  (a)  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  invention  was  not  the  proper  subject  of  a  cer- 
tificate under  the  acts  relating  to  copyright  of  designs. 

(a)  The  verdict  was  entered  for  lOOt  only,  the  snm  mentioned  m  the  agreenwnt 
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Byksj  Serjt.,  in  Easter  term  last,  moved  to  enter  a  nonsuit,  or  a  yerdict 
for  the  defendant  upon  the  point  reserved ;  or  for  a  new  trial,  on  the  grounds 
of  misdirection,  and  diat  the  verdict  was  contraiyto  the  evidence:  or  to 
reduce  the  damages.  As  to  the  last  point,  he  referred  to  .SsUey  v.  WMohj 
2  B.  &  P.  346,  and  Kembk  v.  Farrmy  6  Bingh.  141,  3  M.  &  P.  425,  to 
*8091  ^^^  ^^^  ^^^  ^^*  ^^  ^^  agreement  'mentioned  did  not  constitute 
^  liquidated  damages :  and  he  submitted,  that,  if  unliquidated,  they 
were  extravagantly  excessive. 

TiNDAL,  C.  J.  If  the  100/.  mentioned  m  the  agreement  be  liquidated 
damages,  there  is  an  end  of  the  question  as  to  the  propriety  of  the  verdict  in 
point  of  amount ;  and,  if  not,  as  the  learned  judge  who  tried  the  cause  re- 
ports to  us  that  he  Is  not  dissatisfied  with  the  verdict,  we  cannot  interfere  as 
to  the  quantum  of  damages.  Upon  the  other  points,  however,  the  rule  may  go. 

Tal^ourdy  Serjt,  (witii  whom  was  Hoggins y)  showed  cause.  This  is  not 
an  action  for  the  infringement  of  a  patent,  or  for  the  piracy  of  n  design  cer- 
tificated under  the  statutes  referred  to :  it  is  an  action  in  which  the  plaintiff 
seeks  to  recover  damages  for  the  breach  of  an  agreement  entered  into  upon 
good  consideration.  The  validity  of  the  certificate,  on  which  the  plaintiff's 
title  to  recover  rests,  depends  upon  the  construction  of  the  5  &6  Vict.  c.  100, 
and  the  6  &  7  Vict.  c.  65.  llie  first-meiitioned  act  is  intituled  »  An  act 
to  consolidate  and  amend  the  laws  relating  to  the  copyright  of  designs  for 
ornamenting  articles  of  manufacture."  The  third  section — «  with  regard  to 
any  new  and  original  design  (except  for  sculpture  and  other  things  widiin 
the  provi^ons  of  the  several  acts  mentioned  in  the  schedule  C.  to  the  act 
annexed,  (a)  whether  such  design  be  applicable  to  the  ornamenting  of  any 
article  of  manufacture,  or  of  any  substance,  artificial  or  natural,  or  partly 
artificial  and  partly  natural,  and  that  whether  such  design  be  so  applicable 
for  the  pattern,  or  for  the  shape  or  configuration,  or  for  the*  ornament  thereof^ 
or  for  any  two  or  more  of  such  purposes,  and  by  whatever  means  such 
design  may  be  so"  applicable,  whether  by  printing,  or  by  painting,  ot  by 
•8101  ^^^^^^^7)  ^^  ^7  weaving,  or  by  sewing,  or  by  ^modelling,  or  by 
-'  casting,  or  by  embossing,  or  by  engraving,  or  by  staining,  or  by 
any  other  means  whatsoever,  manual,  mechanical,  or  chemical,  separate  or 
combined'* — enacts  "that  the  proprietor  of  every  such  design,  not  pre- 
viously published  eidier  within  ^e  United  Kingdom  of  Great  Britain  and 
Ireland,  or  elsewhere,  shall  have  the  sole  right  to  apply  the  same  to  any  w« 
tides  of  manufacture,  or  to  any  such  substances  as  aforesaid,  provided  the 
same  be  done  within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
for  the  respective  terms  hereinafter  mentioned,  such  respective  terms  to 
be  computed  from  the  time  of  such  design  being  registered  according  to 
this  act  ;'*  and  it  then  proceeds  to  describe  the  several  articles  in  classes^ 
and  to  appoint  the  respective  periods  for  which  protection  from  piracy  diall 
be  given.  The  fifth  section  enacts  « that  the  author  of  any  such  new  and 
original  design  shall  be  considered  the  proprietor  thereof,  unless  he  has 
(a)  38  G.  3,  c.'71,  and  54  G.  8,  e*  6«. 
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executed  the  woric  on  behalf  of  another  person  for  a  good  and  valuable  con- 
sideration ;  in  which  case  such  person  shall  be  considered  the  proprietor, 
and  shall  be  entitled  to  be  registered  in  the  place  of  the  puthor ;  and  ereiy 
person  acquiring,  for  a  good  or  a  valuable  consideration,  a  new  and  original 
design,  or  the  right  to  apply  the  same  to  the  ornamenting  any  one  or  more 
articles  of  manufacture,  or  any  one  or  more  such  substances  as  aforesaid, 
either  exclusively  of  any  other  person,  or  otherwise,  and  also  every  person 
upon  whom  the  property  in  such  design,,  or  such  right  to  the  application 
Aereof,  shall  devolve,  shall  be  considered  the  proprietor  of  the  design  in 
&e  respect  to  which  the  same  may  have  been  so  acquired,  and  to  that 
extent,  but  not  otherwise."  Section  15  directs  the  mode  of  reg^tration  of 
designa;  and  section  16  provides  for  the  certificate  of  registration,  and  enacts 
that  such  certificate,  <<  purporting  to  be  signed  by  the  registrar  or  deputy- 
i^istrar,  and  purporting  to  have  the  seal  of  office  of  such  registrar 
^affixed  thereto,  shall,  in  the  absence  of  evidence  to  the  contrary,  r«oi| 
be  sufficient  proof— of  the  design,  and  of  Ate  name  of  the  proprietor,  *• 
therem  mentioned,  having  been  duly  registered— of  the  commencement  of 
the  period  of  registry — of  the  person  named  therein  as  proprietor  being  the 
proprietor — of  the  originality  of  the  design — and  of  the  provisions  of  this 
act,  and  of  any  rule  under  which  the  certificate  appears  to  be  made,  having 
been  complied  with :  uid  any  such  writing,  purporting  to  be  isuch  certificate, 
shall,  in  the  absence  of  evidence  to  the  contrary,  be  received  as  evidence,, 
without  proof  of  the  handwriting  of  the  signature  thereto,  or  of  the  seal  of 
office  affixed  thereto,  or  of  the  person  signing  the  same  being  th$  registrar 
or  deputy-registrar.''  That  statute  appears  to  have  been  confined  to  the 
protection  of  amamenial  designs.  The  6  &  7  Vict.  c.  65,  was  therefore 
passed  for  the  purpose  of  extending  its  provisions.  The  first  section  recites 
the  former  act,  and  that  it  was  expedient  to  extend  the  protection  affi)rded 
by  that  act  to  such  designs  thereinafter  mentioned,  not  being  of  an  omor 
modal  charaeUfy  as  were  not  included  therein :  and  the  second  section, 
«  with  regaird  to  any  new  or  original  design  for  any  article  of  manu&cture, 
having  reference  to  some  purpose  of  utility,  so  far  as  such  design  shall  be 
for  the  shape  or  configuration  of  such  article,  and  that  whether  it  be  for  the 
whole  of  such  shape  or  configuration  or  only  for  n  pari  thereof,''  enacts- 
"that  the  proprietor  of  such  design  not  previoudy  published  within  the 
United  Kingdom,  or  elsewhere,  shall  have  the  sole  r^t  to  apply  such  de-^ 
sign  to  any  article,  or  make  or  sell  any  article  according  to  such  design,, 
lor  the  term  of  three  years,  to  be  computed  firom  the  time  of  such  design 
bdng  registered  according  to  the  act :  provided,  that  this  enactment  shall 
not  extend  to  sach  designs  as  are  within  the  provisions  of  the  said  act,  or 
of  the  38  Geo.  3,  c.  71,  and  54  Geo.  3,  c.  56."  *That  this  m-  fQif^ 
vention  might  be  made  the  subject  of  a  patent,  is  not  by  any  means  ** 
conclusive  to  show  that  it  is  not  the  proper  subject  of  registration  under  the 
statutes  in  question.  [Maule,  J.  Your  argument  is,  that  it  was  compe- 
tent to  the  plaintiff*,  at  his  election,  to  call  this  an  invention  of  a  design^  itv 
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order  to  entitle  himself  to  the  more  limited  and  less  expeoave  patent  rig^ 
conferred  by  these  statutes.]  It  is  properly  termed  a  design :  sculpture  is 
one  of  the  arts  of  design,  and  indeed  it  is  so  recognised  in  the  5  &  6  Vict 
c.  100,  s.  3,  where  it  is  made  the  subject  of  an  express  exception.  [Cress* 
WELL,  J.  This  can  hardly  be  said  to  be  a  mere  des^  for  the  shape  or  ooih 
figuration  of  a  parasol.  Tutdal,  C.  J.  1£  your  mode  of  construing  the 
acts  be  the  correct  one,  few  indentions  need  be  the  subject  of  patents,  pro- 
vided the  inventors  are  satisfied  with  a  three  years'  monopoly.]  (a)  It  can 
scarcely  be  contended  that  thb  is  a  manu&cture  within  the  21  Jac.  1,  c«  3« 
K  it  be  conqpetent  to  the  defendant,  notwithstanding  the  agreement  he  has 
entered  into,  to  raise  the  question  of  novelty  at  all*,  there  is  no  plea,  upon  thb 
record,  adapted  for  that  purpose.  The  plea  rdied  on  is  the  second,  which 
alleges  that  the  plabtiff  is  not  the  inventor  or  proprietOT.  If  dus  had  beea 
an  action  for  an  infringement  of  a  patent,  the  defendant  would  not,  under 
such  a  plea,  have  been  permitted  to  insist  on  want  of  novdty  in  the  iiK 
venlion :  Walton  v.  Pottery  3  Mann.  Jk  Gr.  411, 4  Scott,  N.  R.  91 ;  WaUor^ 
V.  Batemany  3  Mann.  &  Gr.  773,  4  Scott,  N.  R.  397.  All  thai  is  thereby 
put  in  issue  is,  the  plaintifi^'s  proprietorship,  which  was  proved  1>y  the 
plaintiff  having  produced  the  certificate  of  registration  mider  the  6  &  6 
^lo-i  *  Vict.  c.  100,  which  is  by  section  16  made  evidence  of  *proprietor- 
^  ship  and  of  originality  of  design.  As  to  the  evidence — it  was 
proved  that  the  plaintiff's  invention  was  altogether  dissimilar  firom  that 
which  was  the  subject  of  Barker's  patent  '  That  required  the  application  of 
both  hands ;  in  other  respects  it  was  a  total  failure.  There  is  no  pretence 
whatever  for  disturbmg  the  verdict. 

ByleSy  Serjt.,  in  support  of  the  rule.  The  issue  is,  not  merely  whether 
or  not  the  plaintiff  was  the  inventor  of  a  new  or  original  design  for  a  para- 
sol, but  whether  he  is  the  proprietor ;  and  that  issue  is  properly  raised  here. 
Wi(h  one  exception — viz.,  that  on  which  Sykes  v.  Syhes,  3  B.  &  C.  541, 
6  D.  &  R.  292 ;  Morison  v.  Salmmy  2  Mann.  &  Gr.  385,  2  Scoft,  N.  R. 
449,  and  that  class  of  cases  depends — since  the  statute  of  monopolies,  no 
person  can  have  a  monopoly  for  any  new  invention  but  under  the  authority 
of  some  act  of  parliament.  When  the  plea  says  that  the  plaintiff  was  not 
the  inventor  or  proprietor  of  a  new  or  original  design,  it  in  effect  says  that 
the  plaintiff  had  no  property  in  it — a  plea  that  goes  to  the  very  root  of  the 
consideration.  [Tindal,  C.  J.  You  might  have  pleaded  that  the  design 
was  not  a  design  for  the  shape  or  configuration  of  an  article  within  the  act, 
giving  colour,  so  as  to  make  the  plea  good.  The  issue  tendered  here  is 
merely  as  to  who  is  the  first  inventor.  Ciossswell,  J.  «  Proprietor"  and 
« inventor"  do  not  mean  the  same  thing.  Under  this  plea  you  would 
seek  to  defeat  the  plaintiff's  right  by  showing  that  he  was  not  the  inventor^ 
or  that  he  was  not  the  proprietor^  or  that  the  design  was  not  a  design  within 

(a)  Whene  the  in^ntion  has  been  used  abroad,  a  patent  would  be  neoeseaiy,  aa  the  lataaeta 
do  not  extend  to  deaigna  pre^iouily  pabliahed  within  the  United  Kingdom  or  eUewhert.  Vid« 
6dB6Victo.l00,a.a. 


1  Manning,  Granger,  &  Scott.  SIS 

die  act.  Tdtdal,  C.  J.  In  MOstm  t.  Hiafordy  8  M.  &  W.  806,  the  court 
of  Exchequer  refosed  to  permit  the  question  of  new  *manu&cture  rttoi^ 
to  be  raised  under  an  issue  on  a  plea  that  the  plaintiff  was  not  the  ^ 
first  and  true  inventor.  J  The  term  proprietor  is  a  word  of  more  exten^^ 
meaning:  the  plea  imports  that  the  plaintiff  was  not  the  inventor  or  proprie- 
tor of  such  a  design  as  could  be  the  subject  of  a  certificate  of  registration 
within  the  act.  Suppose  the  action  were  for  infiinging  the  plaintiff's  copy* 
ri^t  in  a  book,  might  not  the  defendant,  under  a  plea  that  the  plaintiff  was 
not  the  proprietor  of  the  copyright,  show  that  the  publication  was  of  a 
libellous,  indecent,  or  blasphemous  character  ?  (a)  [Mauls,  J.,  and  Cress- 
WELL,  J.  Ctearly  notj  The  learned  serjeant  then  proceeded  to  argue  that 
the  verdict  was  against  the  weight  of  evidence. 

TiNDAL,  G.  J.^  It  seems  to  me  that  there  is  no  pretence  for  making  this 
rule  absolute.  I  think  the  learned  judge  was  fiilly  warranted  in  telling  the 
jury  that  there  was  no  plea  upon  the  record  calculated  to  raise  the  question 
of  novelty  of  the  d'esign.  Nor  do  I  think  the  juiy  came  to  a  wrong  con- 
clusion upon  the  evidence. "  -        ' 

The  rest  of  the  court  concurred.  Rule  discharged. 


ByleSy  Serjt.,  then  asked  to  be  permitted  to  go  down  again,  on  payment 
of  costs,  with  liberty  to  add  a  plea  to  raise  the  defence  that  was  band  Jide 
intended. 

Maule,  J.  What  bond  fides  can  there  be  in  a  man  who  sets  up  such  a 
defence  after  having  entered  into  such  an  agreement  as  that  set  out  in  this 
declaration  ?  Application  refused. 

(a)  Vide  Wright  ▼.  Toffit,  pott 
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A  dadantion  in  cue,  by  A.  agoinst  B.,  for  not  attendiiig  Uie  trial  of  a  eaaae  between  A.  and 
C^  in  obedience  to  a  nthpanOf  alleged  that  A.  had  a  good  caoae  of  action  againat  C^  and  that 
the  testimony  of  B.  was  material  for  evidence  for  A.  on  that  trial ;  and  that,  in  consequence  of 
aach  non-attendance,  A.  was  compelled  to  withdraw  the  record,  and  become  liable  to  pay  to 
the  then  defendant  the  ooata  of  the  day,  and  also  inetiired  coats  in  praparing  for  triaL  B. 
pleaded — ^not  guilty— -leave  and  licenae — agd  that  A.  might  ha:ve  proceeded  to  the  tiial  wi&- 
oot  his  testimony. 

Hddt  that  B.  having  admitted,  by  Us  course  of  pleading,  that  A.  had  a  good  eaute  €f  aetiim 
against  C,  it  was  not  competent  to  B.  to  avail  himself  of  the  record  in  that  auit  (which  wis 
put  in  by  A.  for  the  purpose  of  showing  that  such  a  record  existed  and  had  been  withdrawn) 
to  ahow  that  the  declaration  therein  was  so  defective  that  a  verdict  thereon  would  have  been 
firoiUeafc 

Tms  was  an  action  upon  the  case  against  Ihe  defendant  for  not  attending 
as  a  witness  upon  a  trial  at  nisi  prius,  pursuant  to  a  subpcena. 

The  declaration  stated  that  the  plaintiff  brought  an  action  in  this  court 
agabst  one  D.,  that  the  cause  was  at  issue  and  about  to  be  tried,  and  that 
he  sued  out  a  writ  of  subpcena  ad  tesHficandwn  directed  to  the  now  defend- 
ant, requiring  him  to  give  evidence  in  that  action  on  behalf  of  the  plaintiff: 

VOL.  I.  64  2  U 
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it  then  alleged  that  the  plaintiff  afterwards,  and  before  the  committing  of 
the  grievances,  &c.,  to  wit,  on,  &c.,  caused  to  be  made  known  and  shown 
to  the  now  defendant  die  said  writ,  and  then  caused  a  copy  to  be  left  with 
the  now  defendant,  and  then  paid  to  the  now  defendant  a  certain  sum  of 
money,  to  wit,  &c.,  being  a  reasonable  sum  of  money,  for  his  costs  and 
charges  in  and  about  his  attendance  as  a  witness  according  to  the  tenor  of 
the  said  writ  of  subpoena;  ihat  the  said  action  came,  and  was  called  on  to 
be  tried  at  the  said  time,  to  wit,  on,  &c.,  and  at  the  place  mentioned  in  the 
said  writ  of  subpcBna  for  that  purpose,  and  that  Ae,  the  phbUijff^f  had  a  good 
cause  of  adion  in  the  said  acUon;  and,  although  the  defendant  could  and 
might,  in  obedience  to  the  said  writ  of  sabpoewiy  have. appeared  at  the  trial 
of  the  issue  in  the  said  action  when  the  same  was  so  called  and  came  on  to 
*8161    ^  ^^^^  ^  ^aforesaid,  and  could  and  might,  in  obedience  to  the  said 

writ  of  subfOMOL^  have  testified  the  truth  according  to  his  knowledge, 
at  the  time  and  place  aforesaid,  at  the  said  trial  of  the  said  issue,  and 
although  his  testimony  of  the  truth  according  to  his  knowledge  was  mate- 
rial evidence  for  the  plaintiff  at  the  trial  of  the  said  action,  whereof  the  de- 
fendant then  had  notice ;  yet  the  defendant,  not  regarding  his  duty  in  that 
behalf,  but  contriving,  and  wrongfully  and  unjustly  intending,  to  injure  the 
now  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same  evidence  on 
the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtaining  a  ver- 
dict against  D.  thereon,  and  to  make  him,  the  now  plaintiff,  incur,  and  to 
put  him  to,  great  charges  and  expenses  of  his  moneys,  did  not  nor  would 
appear  as  a  witness  at  the  time  and  place  respectively  mentioned  in  the  said 
writ  of  sabpcena  in  that  behalf,  at  the  trial  of  the  said  issue  in  the  said 
action,  when  the  same  was  so  called  and  came  on  to  be  tried  as  aforesaid, 
although  he  the  defendant  was  then  and  there  solemnly  called  upon  for  that 
purpose,  and  had  no  reasonable  (h*  lawful  cause  or  impediment  to  the  con- 
trary, but  the  defendant  thereupon  wholly  neglected  so  to  do ;  by  reason 
whereof,  and  because  the  now  plaintiff  could  not  proceed  to  the  trial  of  the 
said  issue  without  the  testimony  of  the  now  defendant,  he  the  now  plaintiff 
was  then,  to  wit,  on,  &c,  forced  and  obliged  to  withdraw,  and  did  then 
withdraw,  the  nisi  prius  record  of  the  said  issue :  by  means  of  which  several 
premises  the  now  plaintiff  then  became  and  was' made  liable  to  pay  to  the 
said  D.  a  large  sum  of  money,  to  wif,  &c.,  for  the  costs  incurred  by  the 
said  D.  by  reason  of  the  said  record  being  so  withdrawn  as  aforesaid,  and 
by  reason  of  the  said  issue  not  being  tried  at  the  time  and  place  aforesaid, 
and  otherwise  by  reason  of  the  premises ;  and  the  now  plaintiff  also  lost 
and  was  deprived  of  the  value  and  benefit  bf  a  lax^ge  sum  of  money,  to  wit, 
9^Yl'\    &c.,  *  which  he  had  paid,  and  expended  in  order  to  have  the.  said 

issue  tried  at  the  time  and  place  aforesaid ;  and  the  now  plaintiff 
was  also  obliged  to  expend,  and  did  necessarily  expend,  divers  other  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of.  money,  to  wit,  &c., 
in  and  about  prosecuting  the  said  suit ;  and  the  now  plaintiff  was,  by  means 
of  the  premises,  otherwise  greatly  bjured  and  danmified|  &c. 
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The  defendant  pleaded — first,  not  guilty — secondly,  leave  and  license — 
thirdly,  that  the  plaintiff  could  and  might  have  proceeded  to  the  tiial  of  the 
said  issue  without  the  testimony  of  the  defendant ;  concluding  to  the  coun- 
try.   Issue  thereon.  .        ^ 

The  cause  was  tried  before  Lord  Deximan,  C.  J.,  at  the  last  spring  assizes 
for  the  county  of  Surrey.  It  appeared  that  the  action  against  D.  was 
brought  to  recover  damages  for  defamatoiy  matter  alleged  to  have  been 
uttered  by  him  as  counsel  upon  a  motion  in  this  court.  The  nisi  prius 
record  in  that  action  having  been  put  in  on  the  part  of  the  plaintiff,  it  was 
insisted  for  the  defendant  that  he  had  a  right  to  have  it  read,  and  that  it 
would  appear  therefrom,  as  well  as  from  the  affidavits,  (which  he  proposed 
to  put  in,)  used  upon  the  motion  therein  referred  to,  that  the  plaintiff  had 
no  cause  of  action  against  D. — the  observations  made  by  him  being  rele- 
vant to  the  matter  then  before  the  court,  and  not  the  subject  of  an  action; 
and,  consequently,  that  the  plaintiff  had  not  been  damnified  by  his  non- 
attendance  as  a  witness. 

On  the  part  of  the  plaintiff  it  was  insisted  that  it  was  not  competent  to 
the  defendant  to  show  that  the  plaintiff  had  no  good  cause  of  action  against 
D.,  it  being  alleged  in  the  declaration  Oud  he  had  a  good  cause  ofadion^  and 
that,  in  consequence  of  the  absence  of  the  now  defendant,  he  was  compelled 
to  withdraw  the  record,  and  had  become  liable  to  pay  certain  costs  \  all 
which,  it  *was  contended,  was  admitted  by  the  defendant's  course  r«oi  o 
of  pleading.  .  '• 

'  His  lordship  inclined  to  the  opinion  that,  upon  this  record,  the  defendant 
had  admitted  that  the  pbintiff  had  a  good  cause  of  action  against  D. ;  that 
the  plaintiff  had  a  right  to  bring  his  cause  to  trial,  even  though  it  might  turn 
out  that  he  had  no  substantial  cause  ^f  action ;  that  his  being  hindered  and 
impeded  in  the  exercise  of  this  right,  was,  in  i^lf,  a  ground  of  action ;  and 
that  the  defendant  was,  at  all  events,  liable  for  the  costs  that  had  been 
incurred  by  reason  of  his  culpable  negligence. 

A  verdict  was  thereupon  taken  for  the  plaintiff,  the  amount  of  damages 
to  be  referred  to  the  court. 

Sir  r.  Wlde^  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  nonsuit 
or  a  new  trial.  He  submitted  that  it  was  competent  to  the  defendant  in 
this  action,  to  Set  up  the  want  of  a  good  cause  of  action  by  the  plaintiff 
against  D.,  as  an  answer  to  the  imputed  negligence;  as,  in  an  action 
against  an  insurance  broker  for  negligence  in  oibittingto  effect,  or  in  the 
mode  of  efiecting,  an  insurance,  the  defendant  may  set  up,  in  answer,  any 
thing  to  show  that  his  principal  had  no  insurable  interest,  or  for  any  Other 
reason  could  have  sustained  no  damage ;  and  he  referred  to  Chapman  v. 
Davis^  3  Mann,  fc  Gr.  609,  4  Scott,  N.  R.  319,  tod  Scholes  v.  HUUm, 
10  M.  &  W.  16,  to  show  that  the  courts  will  not  grant  an  attgchment 
against  a  witness  for  disobedience  of  a  subpana^  when  it  appears  that  the 
plaintiff  had  no  cause  of  action  in  the  original  suit. 

jS7l€e,  Serjt.,  showed  cause.    The  declaration  in  this  case  states  that  the 
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plaintiff  had  a  good  cause  of  action  against  D., — ^that  the  testifuony  of  the 
^191  ^^^  defendant  was  'material  for  hiin  on  the  trial  of  that  actioBy 
and  that,  by  reason  of  his  non-attendance,  he  was  compelled  to  witb» 
draw  the  record,  and  incurred  certain  costs.  These  are  material  allegations, 
that  mig^t  have  been  traversed :  the  plaintiff,  by  omitting  to  traverse  them, 
has  admitted  the  former  cause  ot  action,  and  the  materiality  of  his  evidence. 
The  record  was  put  in  for  the  purpose  of  showing  that  it  had  been  with- 
drawn :  it  clearly  was  not  admissible  for  any  other  purpose ;  nor  were  the 
affidavits  admissible  to  contradict  it.  It  was  not  competent  to  the  defend- 
ant to  contend  that  the  plaintiff  had  not  sustained  substantial  damages  by  his 
non-attendance :  and,  at  aU  events,  the  law  will  import  sotne  damage  from 
the  circumstance  of  his  having  been  impeded  in  his  right  to  have  his  cause 
tried.  [Maule,  J.  Your  last  proposition  assumes  that  the  allegation  in  the 
declaration,  that  the  plaintiff  had  a  good  cai|se  of  action  against  D.,  was 
unnecessary.]  The  defendant  cannot  be  permitted  to  controvert  that  which 
he  has  deliberately  admitted  upon  the  record ;  and,  therefore,  it  must  now  be 
taken  that  the  plaintiff  bad  a  good  cause  of  action  against  D.  The  plain- 
tiff does  not  want  the  record  in  the  former  action  for  the  purpose  of  esti- 
mating his  damages  as  against  the  present  defendant,  inasmuch  as  he  ia 
merely  seeking  to  recover  from  him  the  amount  of  costs  he  has,  by  bis 
negligence,  become  liable  to  pay  to  D.,  and  the  expenses  that  have  thereby 
become  unavailing. 

Chafmellj  Serjt.,  (with  whom  was  Bromwettj)  in  support  of  the  rule.  It 
was  clearly  open  to  the  defendant  upon  this  record,  to  show  that  the  plain- 
tiff had  no  good  cause  of  action  against  D.  Eveiy  material  allegation  b  a 
declaration  that  might  have  been,  and  is  not  traversed,  is  admitted:  but 
here,  the  allegation  that  the  plaintiff  had  a  good  cause  of  action  against 
D.,  was  immaterial  and  unnecessary ;  and  therefore  a  plea  traversing  it 
^8201  *^^"^^  ^^^^  ^^°  ^^^>  ^  tendering  an  immaterial  issue.  It  is  true 
^  that  the  declaration  in  •^m€y  v.  Lang^  9  East,  473,  which  is  fre- 
quently referred  to,  contamed  an  allegation  that  the  evidence  of  the  defend- 
ant would  have  enabled  the  plaintiff  to  obtain  a  verdict  in  the  original 
action:  but  that  was  not  the  point  decided.  In  Masiertnan  v.  Jtidson, 
8  Bingh.  224, 1  M.  &  Scott^  367,  it  was  held  that  the  omission  of  such  an 
averment  was  no  ground  for  arresting  the  judgmrat.  So,  in  Mulkti  v. 
/Am/,  1  Cr.  &  M.  752,  there  was  no  distinct  allegation  in  the  declaration, 
of  a  good  cause  of  action  in  the  original  suit ;  but  it  was  stated,  (as  is  alleged 
in  this  declaration,)  that  the  defendant  could  have  given  material  evidence 
for  the  plaintiff,  and  that  without  his  evidence  the  plaintiff  could  not  safely 
proceed  to  trial,  and  that,  by  reason  of  his  non-attendanocj  and  because  the 
plaintiff  could  not  safely  proceed  to  trial  without  his  testimony,  he  was 
forced  ^nd  obliged  to,  and  did,  withdraw  the  nisi  prius  record :  and  the 
declaration  was  hekl  sufficient  after  verdict.  Lord  Lyndhubst,  C.  B.,  in 
the  course  of  the  argument,  asks — <<  could  the  evidence  be  material^  if  the 
plaintiff  had  no  cause  of  action  ?    And  in  giving  judgment,  his  lordship 
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Mid :  <<  I  am  of  opmion  that  a  good  cause  is  sufficiently  arerred,  so  as  to 
be  good  after  rerdict.  The  declaration  states  that  the  evidence  which  the 
witness  could  have  given  was  material  evidence  in  the  cause,  and  that  the 
plaintiff  could  not  safely  j»oceed  to  trial  without  it.  Now,  in  my  opinion, 
no  evidence  could  be  .material  in  the  cause,  unless  the  plaintiff  had  a  good 
cause  of  action ;  and  therefore,  after  verdict,  I  think  we  must  hold  the  de- 
claration sufficient  in  this  respect  The  averments,  in  this  case  Bre  sub- 
stantially the  same  with  those  in  the  case  of  Masierman  y.Judsdn;  and 
I  think  that  the  jMresent  case  Ms  within  the  principle  of  that  decision.*'* 
*[Maui.e,  J.  It  may  be  that  the  declaration  would  have  been  good  r«o2f 
without  the  allegation  in  question,  and  yet,  that  being  there,  the  *- 
idlegation  b^omes  material.]  Where  the  action  is  brought  for  a  tort,  the 
plaintiff  must  show,  not  only.^  breach  of  duty  on  the  part  of  the  defend- 
ant,  but  a  resulting  damage  to  the  plamtiff.  Here,  there  could  be  no  da* 
mage  to  the  plaintiff,  unless  he  had  a  good  cause  of  action  against  D.(a) 
It  is,  therefore,  competent  to  the  defendant,  under  not  guilty,  to  show^  by 
the  record  m  that  action,  that  the  plaintiff's  cause  of  action  was  so  viciously 
stated  that  he  could  not  have  succeeded  there,  and  consequently  that  he  has 
sustained  no  damage  by  the  wrongful  act  of  the  present  defendant.  [Chess* 
WELL,  J.  Does  the  declaration  show  any  right  to  maintain  the  action,  un- 
less it,  in  i^ome  way,  alleges  that  the  plaintiff  had  a  good  cause  of  action  in 
jtfae  original  suit  ?  And,  if  not,  is  not  that  allegation  a  material  one  ?  And 
should  it  not  have  been  traversed  ?]  In  Davis  v.  Lovelly  4  M.  &  W.  678, 
7  Dowl.  P.  C.  178,  a  declaration  in  case  for  disobedience  to  a  subpcena 
duces  tecumj  alleged  that,  although  the  appearance  of  the  defendant  was 
necessary  and  maierial  to  the  trial  of  the  issue,  and  although  the  production 
of  the  documents  was  material  evidence  f<»r  the  plaintiff  on  the  said  trial, 
yet  the  defendant,  not  regarding  his  duty,  did  not  appear,  &g.  ;  and  it  was 
held,  on  general  demurrer,  tl)at  it  was  sufficiently  shown  that  the  plaintiff 
had  a  good  cause  of  action  in  the  original  suit.  And  Lord  Abinger  said : 
(<  As  to  the  necessity  of  an  averment  that  the  plaintiff  had  a  good  cause  of 
action  in  the  original  suit,  I  think  the  case  of  Mullelt  v.  Hunt  is  an  authority 
for  our  holding  this  declaration  sufficient  in  that  respect,  and  that  the  good 
sense  of  the  matter  is  with  the  observation  *of  Lord  Lyndhurst  in  rmgoo 
that  case, — that  no  evidence  can  be  material  in  a  cause,  unless  the 
plaintiff  has  a  good  cause  of  action ;  and  therefore  that  it  is  sufficient  to 
aver  that  the  evidence  of  the  party  was  material  and  necessary  on  the  trial, 
and  that,  for  want  of  it,  the  plaintiff  was  nonsuited.  With  this  averment, 
the  plaintiff  could  not  support  the  declaration,  unless  he  proved  that  he  had 
a  good  cause  of  action  in  the  original  suit.*'  Here,  the  third  plea,  which  ^ 
states  that  the  plaintiff  could  and  might  have  proceeded  to  the  trial  of  the 
issue  without  the  testimony  of  the  defendant,  does,  according  to  tbe  case 
last  cited,  put  in  issue  all  that  is  materially  alleged  in  this  declaration.    If 

(a)  In  repleTiD  no  rent  can  be  doe  unlets  there  be  a  tenan<7 ;  yet,  a  plea  of  riens  in  arren 
admita  the  tenancy. 

2u2 
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the  defendant  had  simply  traversed  that  the  plaintiff  had  a  good  cause  of 
action  against  D.,  the  plea  would  have  been  demurred  to,  as  tendering  an 
immaterial  issue.  The  record  produced  showed  that,  even  if  the  plaintiff 
had  obtained  a  verdict  against  D.,  the  judgment  would  have  been  arrested. 
[Maule,  J.  In  that  case,  he  would  have  been  liable  to  no  costs ;  whereas, 
here,  having  been  compelled  to  withdraw  the  record  in  consequence  of  the 
absence  of  the  witness,  he  is  liable  for  the  costs  of  the  day.]  At  all  events, 
the  plaintiff  is  not  entiUed  to  recover  the  amount  of  the  costs  incurred  by 
>  him  in  setting  down  the  cause  for  trial,  seeing  that  a  trial  could  have  re- 
sulted in  no  benefit  to  him. 

CoLTMAN,  J.(a)  I  think  it  is  impossible  to  hold  otherwise  than  that  the 
allegations  in  the  declaration, — that  the  plaintiff  had  a  good  cause  of  action 
against  D.,  and  that  the  testimony  of  the  now  defendant  was  material  evi- 
dence for  the  plaintiff  at  the  trial  of  the  aforesaid  action, — are  admitted 
upon  this  record ;  and,  consequently,  that  the  plaintiff  is  entitled  to  main- 
*8231  ^^^  ^^  action.  On  the  part  of  the  defendant,  it  was  sought  to  *put 
-'  in  the  affidavits  filed  on  the  motion  referred  to  in  the  declaration  in 
the  former  suit,  for  the  purpose  of  showing  that  the  plaintiff  had  no  good 
cause  of  action  therein :  but  I  think  they  were  not  admissible  for  the  pur- 
pose of  contradicting  that  which  stands  admitted  by  the  pleadings,  lliea 
it  was  insisted,  that  the  defendant  was  entitled  to  show,  by  the  record  in  the 
action  against  D.,  which  was  put  in  by  the  plaintiff  himself,  that  his  cause* 
of  action  was  so  defectively  stated,  that,  even  if  he  had  succeeded  in  ob- 
taining a  verdict  against  D.,  the  judgment  must  have  been  arrested.  In  all 
probability  the  declaration  in  the  former  action  was  insufficient :  still,  it  ap- 
pears to  me  that  the  present  defendant  is  not  entitled  to  raise  that  question, 
in  the  face  of  his  solemn  admission  upon  this  record,  that  the  plaintiff  had 
a  good  cause  of  action  against  D.  It  is  true,  that,  if  it  had  in  any  way 
appeared  upon  the  record  in  the  present  action  that  there  was  any  inconsist- 
ency in  the  statement  of  the  original  cause  of  action,  the  eflect  might  have 
been  that  contended  for  on  the  part  of  the  defendant.  But  the  record  in 
the  original  action  was  sought  to  be  used  as  evidence  in  this  cause,  not  to 
explain  any  apparent  inconsistency,  but  to  show  that  the  material  allegations 
which  the  defendant  has  admitted  upon  this  record  are  not  true.  This  can- 
not be  done.  It  follows,  therefore,  that,  in  my  opinion,  the  plaintiff  is  en- 
titled to  recover  all  the  costs  he  has  been  put  to  by  the  non-attendance  of 
the  defendant  as  a  witness,  that  is,  the  costs  he  incurred  in  going  down  to 
a  fruitless  trial,  and  the  costs  he  has  become  liable  to  pay  to  the  opposite 
party  in  consequence  of  the  withdrawal  of  the  record.  The  rule  must, 
therefore,  be  discharged,  and  the  costs  taxed  upon  the  principle  I  have 
stated. 

MauiiE,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.   The 
moQA']    ^^^^^^  ^  brought  against  a  witness  *for  not  attending  to  give  evi- 
dence upon  a  trial  in  obedience  to  a  subpoena.  The  declaration  states 
(a)  Tindaly  C.  J.,  wu  engaged  on  the  cnmn  jewels  ceae. 
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that  the  plaintiff  had  a  good'cause  of  action  in  the  sait,  on  the  trial  of  which 
the  defendant  was  called  upon  to  give  evidence ;  that  his  testimony  was  ma- 
terial evidence  for  the  plaintiff  at  the  trial  of  the  said  action,  and  that,  in 
consequence  of  his  absence,  the  plaintiff  was  obliged  to  withdraw  the  re- 
cord, and  thereby  became  Hable  to  pay  certain  costs  to  the  defendant  in 
that  action,  and  also  lost  the  benefit  of  certain  expenses  which  he  had  in- 
curred in  order  to  have  bis  cause  tried :  and  the  question  now  before  us  is, 
whether  or  not  the  plaintiff  can  maintain  an  action  for  any  of  these  costs.  The 
point  argued  before  us  has  be^n,  whether  or  not  the  declaration  alleges,  and 
the  pleas  admit,  a  good  cause  of  action  in  the  original  suit.  The  decla- 
ration, in  effect  alleges  two  pauses  of  action-^one,  that  the  plaintiff  has 
lost  the  benefit  of  the  defendant's  testimony  to  sustain  a  good  cause  of 
action  which  he  had  against  the  defendant  in  the  former  cause — the 
other,  in  respect  to  the  loss  of  testimony  of  the  witnesses  which  was  ma- 
terial for  him  on  that  occasion..  If  these  two  allegations  are  the  same, 
it  is  conceded  that  both  are  admitted  by  not  guilty.  I  think  they  are 
equivalent  allegations,,  and  that  they  are  just  as  much  admitted  as  if  die 
declaration  had  stated  that  the  plaintiff  had  a  good  cause  of  action  against 
the  defendant  in  the  former  suit  upon  a  bill  of  exchange,  and  also  for  goods 
sold  and  delivered,  and  that  he  had  sued  him  iipon  those  accounts,  and 
that  the  now  defendant,  though  duly  subpoenaed,  ^d  though  a  material  wit- 
ness, failed  to  attend,  and  to  this  declaration  the  defendant  had  pleaded  not 
^ilty  only.  That  would  have  been  an  admission  that  the  plaintiff  had  a 
good  cause  of  action  as  to  both :  and  this  case  is  substantiaUy  the  same  as 
that.  The  plaintiff  here,  having  put  in  the  record  in  the  former  suit,  in 
order  to  show  that  it  had  been  withdrawn,  it  was  ^contended,  on  r«025 
the  part  of  the  defendant,  that  he  was  at  liberty  to  use  it  for  the  *- 
purpose  of  inducing  the  jury  to  infer  from  the  statements  therein  that  the 
plaintiff  had  no  cause  of  action  against  the  original  defendant.  But  I  think 
it  b  quite  clear  that  the  defendant  had  no  right  to  ask  the  jury  to  draw  any 
inference  that  was  inconsistent  with  his  admission  upon  the  record ;  and 
that  it  made  no  difference  that  the  evidence  was  put  in  by  the  plaintiff. 
That  which  the  jury  were  sworn  to  try  here  was,  whether  or  not  the  present 
defendant  had  been  guilty  of  a  breach  of  duty  in  not  attending  pursuant  to 
his  subpoBna,  not  whether  the  plaintiff  had  a  good  cause  of  action  in  the 
original  suit.  .  That  was  not  in  dispute  between  these  parties.  I  think, 
with  my  brother  Coltmak,  that  the  defendant's  liability  was  not  limited  to 
the  costs  he  has  paid,  or  become  liable  to  pay,  to  the  plaintiff  upon  the 
withdrawal  of  the  record,  but  that  he  is  also  liable  for  the  costs  incurred  by 
the  plaintiff  in  setting  down  the  cause  for  trial. 

Ceesswell,  J.  I  am  of  the  same  opinion.  The  first  point  made  upon 
the  argument  of  this  rule,  was,  that  die  plaintiff  was  not  entitled  to  recover 
against  the  present  drfendant,  unless  he  had  a  good  cause  of  action' against 
the  defendant  in  the  former  action ;  and  that  that  was  not  shown  here,  be- 
cause the  allegation  in  the  declaration  <<  that  the  plaintiff  had  a  good  cause 


8S5  Scott  v.  Watson.  T.  T.  1845. 

of  acti<m  in  the  said  ajction,''  was  not  material,  and,  thereforei  not  admitted 
by  the  course  of  pleading.  None  of  the  cases  that  were  cited  support  that 
position.  In  diose  cases  it  seems  to  have  been  held  that  it  is  enough  to 
state  that  certain  issues  were  joined,  and  that  the  evidence  ol  the  witness 
upon  the  trial  of  those  issues  was  material ;  and  Aat  that  is  equivalent  to 
an  allegation  that  the  plaintiff  had  a  good  cause  of  action.  But  surely, 
when  there  is  a  distinct  allegation  upon  the  record  that  the  plaintiff  had  a 
*8261  *S^^  cause  of  action,  it  must  be  a  material  aDegrtion^  and  ought 
-'  to  be  directly  traversed,  if  the  defendant  means  to  rely  upon  die 
absence  of  a  ground  of  action  in  the  original  suit.  I  agree  with  my  bro- 
ther Maule,  that,  if  two  grounds  of  action  are  alleged  here,  the  pleas  ad- 
mit both.  Besides,  the  plaintiff  may  have  had  a  right  to  try  the  issues 
joined,  though  he  had  no  good  cause  of  action.  With  respect  to  the  evi-> 
dence — ^if  it  was  admitted  upon  the  record  that  there  was  a  cause  of  action 
in  the  former  suit, — the  record  in  that  action  was  clearly  not  admissible  for 
the  purpose  of  contradicting  that  which  stands  admitted  upon  this  record, 
notwithstanding  that,  for  the  purpose  of  showing  that  there  was  such  a 
record,  and  that  it  had  been  withdrawn,  it  was  put  in  by  the  plaintiff. 
Upon  these  grounds,  I  concur  with^the  rest  of  the  court  in  thinking  that 
dus  rule  should  be  discharged.  I  also  think  that  the  costs  which  the 
plaintiff  is  entitled  to  recover  in  this  action,  are  diose  suggested  by  Lord 
Denman  at  the  trial.  Rule  discharged. 


SCOTT  and  Another  v.  WATSON.     June  6. 

An  olgectioii  that'pleai  deUvered  by  a  defendant  under  tennt  to  plead  imiably,  are  not 
pleaa,  \m  waived  by  tennct  of  an  order  (a)  for  particolan  of  aet-oSl 

Special  assumpsit  on  a  ship-building  contract ;  with  an  indMahu  count 
for  work  and  labour. 

The  defendant,  being  under  terms  to  plead  issuably,  on  the  19th  of  May 
delivered  six  pleas,  one  of  which  was  a  special  plea  of  set-off. 

On  the  20th  of  May,  the  plaintiffs  served  the  defendant  with  a  summons 
for  particulars  of  his  set-off;  and  on  the  following  day  an  order  for  particulars 
*8271  ^^^  *n)ade  by  consent  and  served.  On  the  23d,  the  plaintiff's  attor> 
^  ney  gave  the  defendant's  attorney  notice  that  tiie  order  for  paiticu* 
lars  was  abandoned ;  and  on  the  same  day,  he  signed  judgment  as  for 
want  of  a  plea,  on  the  ground  that  certam  of  the  pleas  delivered  were  not 
issuable  pleas. 

BjfleSj  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the  judg^ 
ment,  on  the  ground  that  the  plea  objected  to  was  issuable  within  the  nik^ 
being  a  substantial  answer  to  the  action,  and  also  on  the  ground  that  the 

(a)  <2aare  whether  aernce  of  the  tumnums  for  nich  partieolazB  waa  not  an  equally  Uodbiir 
l^oogmtioa  ct  the  pleaiL 
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objection  to  the  pleas,  if  a  valid  one,  vrss  waived  by  the  order  obtained  for 
particulars  of  set-off. 

ChanneUj  Serjt.,  diowed  cause.  He  cited  several  cases  for  the  purpose 
of  showing  that  two,  at  least,  of  the  pleas  were  not  such  as  could  be  pleaded 
by  a  party  under  terms  to  plead  issuably :  and  he  submitted  that  the  plain^ 
tiffs  had  not  precluded  themselves,  by  obtaining  the  order  for  particulars  of 
set-off,  from  objecting  that  the  pleas  were  not  issuable ;  citing  Ford  v.  Ber- 
nard, 6  Bin^.  534,  4  M.  &  P.  302,  and  TroU  v.  SmUh,  9  M.  &  W.  765. 
[Maule,  J.  By  serving  the  order  for  particulars  of  set-off,  you  consented 
to  treat  the  pleas  as  pleas  that  might  properiy  be  pleaded.]  The  plaintifis 
were  entitled  to  the  information  they  asked,  to  enable  them  to  lay  instruc- 
tions before  counsel* 

Byksj  Sexjt,  (witii  whom  was  Cromptonf)  contra,  was  stopped  by  the 
court. 

TiNDAL,  C.  J.  The  particulars  of  set-off  would  not  ebable  you  to  see 
whether  the  pleas  were  issuable  or  not.  The  attorney  must  be  presumed  to 
know  whether  *or  not  the  pleas  are  such  as  the  defendant  is  en-  r*o.2Q 
titled  to  plead.  ^ 

The  rest  of  the  court  concurred.  Rule  absolute. 


FAY  v.  PRENTICE  and  Anotiier.    June!. 

A  dedaralioQ  in  case  itsted  that  the  defendant,  being  ponocaBcd  of  a  meaauage  adjoining  a  gaiden 
of  the  plaintiff,  erected  a  cornice  apon  his  messuage,  projecting  over  the  garden,  by  meana 
whereof  rain-water  flowed  from  the  cornice  into  the  garden,  and  damaged  the  same,  and  the 
plaintiff  had  been  incommoded  in  the  poasession  and  enjoyment  of  his  garden : — 

Beid,  that  the  erection  of  the  oomioe  was  a  nuisance  from  which  the  law  would  infer  injury  to 
the  plaintiff;  and  that  he  was  entitled  to  maintain  an  action  in  respect  thereof,  without  proof 
that  rain  had  fallen  between  the  period  of  the  erection  of  the  cornice  and  the  commencement 
of  the  action : — 

Held,  also,  that  the  declaration  was  not  to  be  construed  as  alleging  a  tre^ast. 

Case,  for  erecting  a  cornice  at  the  side  of  the  house  of  the  defendant 
Prentice,  projecting  over  the  garden  of  the  plaintiff 

The  declaration  stated  that  the  plaintifi^  before  and  at  the  time  of  com- 
mitting the  grievances  thereinafter  mentioned^  was,  and  from  thence  until 
the  commencement  of  the  suit,  had  been,  and  still  was,  lawfully  possessed 
of  a  certain  messuage,  garden-ground,  land,  and  premises,  with  the  appur-^ 
tenances,  situate,  &c.,  in  which  messuage  the  plaintiff  and  his  family  had 
for  and  during  all  the  time  aforesaid  resided  and  dwelt,  and  still  resided  and 
dwelt ;  that  the  defendant  Prentice,  before  and  at  the  time  of  the  commit* 
ting  of  such  grievances,  was,  and  from  thence  until  the  commencement  of 
the  suit  had  been,  and  still  was,  possessed  of  a  certain  messuage,  situate,, 
&e.,  contiguous  and  adjoining  to  the  messuage,  garden-ground,  land,  and 
premises  of  the  plaintiff:  nevertheless,  the  defendants,  well  knowing  the 
premises,  but  contriving,  and  ^wrongfully  and  unjustly  intending  to  r«oo4 
in^iire,  prejudice,  and  aggrieve  the  plaintiff  in  the  possession,  use«,    ^ 
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occupation,  and  enjoyment  of  his  said  messnage,  &c.,  and  to  render  die 
said  garden-ground  damp  and  wet,  and  to  injure  and  destroy  the  trees, 
shrubs,  budies,  plants,  herbs,  and  flowers  therein,  and  to  prevent  the  due 
and  proper  growth  of  the  said  trees,  shrubs,  &c.,  and  to  render  them  of 
little  or  no  use  or  value  to  the  plaintiff,  whilst  the  plaintiff  was  so  possessed 
of  the  said  messuage,  &c.,  with  the  appurtenances,  and  so  resided  and 
dwelt  in  the  messuage  of  the  said  plaintiff  with  his  family  as  aforesaid,  and 
whilst  the  defendant  Prentice  was  so  possessed  of  his  said  messuage  as 
aforesaid,  to  wit,  on  the  1st  of  May,  1844,  wrongfully  and  injuriously  put, 
placed,  and  built,  and  caused  and  procured  to  be  put,  (daced,  and  built,  a 
certain  cornice  and  projection  in  and  upon  the  messuage  of  the  defendant 
Prentice,  near  to  and  projecting  over  the  garden-ground  of  the  plaintiff,  and 
wrongfully  and  injuriously  kept  and  continued  the  same  cornice  or  projec- 
tion so  put,  placed,  and  built,  and  caused  and  procured  to  be  put,  placed, 
and  built,  in  and  upon  the  messuage  of  the  defendant  Prentice,  for  a  long 
space  of  time,  to  wit,  until  the  commencement  of  the  suit :  by  means  of 
which  several  premises,  afterwards,  to  wit,  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  oflhe  suit,  divers 
large  quantities  of  rain-water  ran,  flowed,  and  fell  from  the  said  cornice  or 
projection  on  the  messuage  of  the  defendant  Prentice,  down  to,  into,  upon 
and  against  the  said  garden-ground  of  the  plaintiff,  and  upon  the  trees, 
shrubs,  &c.,  growing  and  being  in  the  said  garden-ground,  and  upon  the 
gravel  walks  fliereof,  and  greatly  injured,  wetted,  and  damaged  tiie  said 
garden-ground  of  the  plamtiff,  and  dirted  and  spoiled  the  gravel  walks  of 
the  said  garden-ground ;  and,  by  reason  of  the  premises,  the  plaintiff  had 
*8301  ^°  greatly  ^annoyed  and  incommoded  in  the  use,  possession,  and 
enjoyment  of  his  messuage,  garden-ground,  land,  and  premises, 
and  the  same  thereby  became  and  were  greatly  damaged^  deteriorated,  and 
lessened  in  value,  &c. 

The  defendants  pleaded — first,  not  guilty — secondly,  leave  and  license. 

The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the  leave  and 
license.  ^ 

The  cause  was  tried  before  Tiitdal,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  term.  It  appeared  that  the  defendant  Prentice  was  pos- 
sessed of  a  messuage  adjoining  the  messuage  and  garden  of  the  plaintiff, 
and  built  up  to  the  extreme  boundary  of  his  own  land,  and  that,  in  the 
beginning  of  May,  1844,  he  caused  to  be  erected  thereon  (by  the  other  de- 
fendant, a  builder)  an  ornamental  cornice,  which  projected  about  fourteen 
indies  over  the  plaintiff's  garden.  The  case  attempted  to  be  made  out  on 
the  part  of  the  plaintiff  was,  that  the  plants  and  gravel- walk  in  his  garden 
were  injured  by  the  dripping  of  rain  firom  thb  cornice;  and  some  of  his 
witnesses  stated,  that,  in  the  event  of  the  cornice  being  permitted  to  remain 
«p  so  long  as  to  give  the  owner  of  the  house  a  right  to  keep  it  there,  the 
value  of  the  plaintiff's  premises  would  be  thereby  diminished  to  the  extent 
of  100/.,  inasmuch  as  he  would  be  prevented  firom  building  to  the  extremi^ 
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of  his  land.  Upon  cross-examination,  none  of  the  witnesses  would  onder- 
take  to  state  that  anj^rain  had  Men  upon  the  plaintiff's  garden  from  the 
time  of  the  erection  of  the  cornice  down  to  the  commencement  of  the  action 
— tfae2dofJul][,1844. 

It  was  thereupon  insisted,  on  the  part  of  the  defendants,  that,  as  the 
grievance  of  which  the  plaintiff  complained  in  his  declaration  was  the  caus- 
ing the  rain-water  to  flow  from  the  cornice  on  to  the  plaintifi^'s  garden,  the 
evidence  did  not  sustain  it,  no  such  inconvenience  as  *that  com-  r^oQi 
plained  of  having,  in  fact,  been  sustained  by  the  plaintiff,  down  to  '* 
the  time  of  the  commencement  of  the  action. 

.  His  lordship  refused  to  nonsuit  the  plaintiff,  but  reserved  the  point :  and 
he  left  it  to  the  jury. to  say  whether  or  not  the  plaintiff  had  been  injured  by 
the  dripping  of  rain  from  the  defendant's  cornice,  upon  his  garden,  or  by 
reason  of  the  projection  itself;  which  latter  he  inclined  to  think  gave  a  cause 
of  action,  inasmuch  as  the  plabtiff  would  be  thereby  prevented  from  build-* 
ing  to  the  extremity  of  hb  ovm  land,  if  so  minded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  iOs. 

Sir  T,  WUde^  in  Easter  term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on 
the  ground  su^^ested  at  the  trial.  He  cited  Comyns's  Digest,  title  Ac^ 
Hon  upon  the  Case  for  a  Mdsatue^  (A.) ;  Bacon's  Abridgment,  title  Ao 
Uan  upon  the  Case^  (C.);  Penruddock^s  case,  6  Co.  Rep.  101 ;  Sneade  v.. 
Badleyj  3  Bulstr.  74;  Ivesan  v.  Jtfootv,  1  Lord  Raym.  486,  1  Salk.  16; 
Jackson  v.  Pesked^  1  M.  &  Selw.  234 ;  Shadwell  v.  Hutchinsony  M.  & 
M.  360;  Taylor  y.Benmttyl  C.  &  P.  329;  and  TuckerY.  Mumauy  11  Ad. 
&.  £.  40,  3  P.  &  D.  14.  [TiNDAL,  C.  J.,  referred  to  Adan  Xi  Bhindell, 
12M.  &W.  324. 

Sheej  Serjt.,  (with  whom  was  Warren,)  now  showed  cause.  There  was 
ample  evidence  from  whence  the  jury  might  properly  infer  that. the  particu- 
lar injury  alleged  in  the  declaration  had  occurred,  viz.,  the  drippbg  of  the 
rain  on  the  plaintiff's  garden ;  which,  according  to  Baten*s  case,  9  Co. 
Rep.  53  b,  is  enough  to  sustain  the  action.  There,  Henry  Baten,  and 
Elizabeth  his  wife,  brdught  a  quod  permittatj{a)  against  Greorge  Sampson, 
to  prostrate  *a  house  in  the  parish  of  St.  Clement's  Danes,  which  the  rvooo 
said  George  wrongfully,  and  without  judgment,  had  built,  ad  nocur  ** 
mmtum  liberi  tenementi  nuper  J.  P.  et  mode  prod.  Henrici  et  Eliz.  in  jure 
ipsius  Eliz.y  &c.,  and  declared  that  the  said  J.  P.  was  seised  of  a  messuage 
in  the  Strand,  in  the  said  parish,  in  fee,  and,  being  so  seised,  the  said 
George,  uU^  Octob.  anno  41  Sliz.,  wrongfully  and  without  judgment, 
erected  upon  his  freehold  a  house,  so  near  the  said  messuage  nuper  pned. 
J.  P.  et  modo  ipsorum  Henrici  et  EUz.,  sic  quod  orientalis  pars  ejusdem  do* 
mus  ipsius  GeorgU  superpendety  AngKdy  doth  jut  over,  the  said  messuage 
late  of  the  said  J.  P.,  and  now  of  the  said  Henry  and  Elizabeth,  in  latitur 
dine  17  inches,  and  in  longihuHne  17  feet,  ad  nocumentum  liberi  tenemenU 
^orum  Henrici  et  Eliz.  in  eddemy  &jc,  ;  to  their  damage  of  100/. :  upon 
(a)  See  F.  N.  B.  133,  dee. 
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.which  the  defendant  demurred  in  law.  It  was  objected,  amongst  other 
things,  « that  the  plaintifls  have  deckired  generally  ad  nocumeniumy  and 
have  not  assigned  any  nuisance  in  certab,  to  wit,  that  the  rain  fell  from  the 
said  house  newly  buUt,  upon  the  plaintifTs  house,  or  that  the  windows  are 
stopped,  by  which  he  loses  the  light,  &c. ;  as  b  4  Ass.  3,(a)  and  4  £.  3> 
36  a,  b,  Bichard  de  Datty^s  case,(6)  the  plaintiff  in  the  quod  permUiai 
showed  the  manner  of  the  nuisance,  to  wit,  when  the  smoke  ratered  into 
the  said  houses ;  so  that  no  man  could  Kve  there."  But  it  was  resolved 
<<  that  the  plaintiffs  need  not  in  this  case  assign  any  special  nuisance ;  for, 
here,  it  appears  to  the  court  that  it  is  to  the  plaintiff's  nuisance ;  for,  this 
case  differs  fix>m  all  the  said  cases ;  for,  in  this  case  the  defendant  has  built 
a  new  house,  which  overhangs  part  of  the  plaintiff's  house,  so  that,  of  ne- 
cessity, the  rain  which  falls  from  the  new  house  must  fell  upon  the  plain- 
^ooQ-i    tiff's  house.    Also  cujtis  est  saltan^  ejus  est  usque  ad  ccelum.    And 

''  ^therewith  agrees  13  H.  8,  l,(c)  and  by  the  ovobuilding  upon 
part  of  the  house  of  the  plamtifis,  he  has  deprived  them  of  the  air ;  also  he 
has  prevented  them  from  building  their  house  higher:  and  that  which  ap» 
pears  to  the  court,  need  not  be  averred ;  for  lex  nan  requirit  verykare  quad 
apparet  cut,;  Plow.  Com.  87  b."  llie  circumstances  alluded  to  in  that 
resolution,  were  distinctly  presented  to  the  attention  of  the  juiy  here.  On 
the  motion  Penruddock^s  case  was  cited,  for  the  purpose  of  diowing  that 
there  must  be  actual  damage  to  entitle  the  plaintiff  to  recover.  That  case, 
however,  is  no  authority  for  such  a  position.  The  law  infers  damage  when- 
ever a  man's  ri^ts  are  encroached  upon.  [Maule,  J.  That  is  not  now  in 
question:  it  was  left  to  the  jury  to  say  whether  the  plaintiff  sustained  actual 
damage  by  the  Ming  of  rain  or  by  the  projecting  cornice.]  The  declara- 
tion discloses  a  good  ground  of  action  independently  of  the  falling  of  rain. 
There  are  many  cases  in  which  reversioners  have  been  allowed  to  maintain 
actions  for  the  obstruction  of  a  watercourse,  or  a  right  of  common,  or  the 
like,  though  no  actual  damage  could  be  shown.  In  Williams  v.  Morlandy 
2  B.  &  C.  910,  LiTTLEDALE,  J.,  ssys :  (<  In  trespass  for  a  wrongful  entry 
into  the  land  of  another,  a  damage  is  presumed  to  have  been  sustained, 
though  no  pecuniary  damage  be  actually  proved.  So,  in  the  case  of  an 
action  for  the  obstruction  of  a  right  of  common,  or  a  ri^t  of  way,  any  ob- 
struction of  that  right  is  a  sufficient  cause  of  action.  The  doing  of  any  act 
calculated  to  injure  that  right,  is  a  sufficient  ground  of  action :  but,  gene- 
rally speaking,  there  must  be  a  temporal  loss  or  damage  accruing  from  the 
wrongful  act  of  another,  in  order  to  entitle  a  party  to  maintain  an  action  on 
the  case."  In  Tujcker  v.  JVetomon,  11  Ad.  &  E.  40,  3  P.  &  D.  14,  it  was 
*8341     *^^^^  ^^^^  building  a  roof  with  eaves  which  discharged  rain-water 

^  by  a  spout  into  adjoining  premises,  was  an  injury  for  which  the 
reversioner  might  recover  damages  while  they  were  under  demise,  if  die 
jury  thought  there  was  a  damage  to  the  reversion.    Jackson  v.  Peshed^ 

(a)  4  Am.  fo.  6,  pL  3.  (6)  DaiUby  ▼.  Berch,  M.  4  E.  3,  lb.  30. 

(c)  Rather,  M.  14  H.B,  fo.  1,  pL  1,  itf  jridttw. 
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1  M.  &  Sdw.  234,  is  to  the  same  effect :  it  was  not  aUeged  there  that  diat 
which  was  complained  of  was  an  injury  to  the  plaintifT's  reversion ;  but  it 
.Vas  conceded  in  argument  that  a  reversioner  may  maintain  case  for  a  per- 
manent encroachment  on  his  rights.  In  Jester  v.  Giffbrdj  4  Burr.  2141 , 
which  was  an  action  upon  the  case  for  erecting  a  wall  whereby  the  plain- 
tiflT's  lights  were  obstructed,  a  rule  nisi  having  been  obtained  to  arrest  the 
judgment,  on  the  ground  that  the  action  would  not  lie  by  a  reversioner^  the 
act  being  only  an  injury  to  the  person  in  possession — ^Aston,  J.,  cited  a 
case  of  TonUinsan  y.  Braum^  £.  T.  1765,  which  was  an  action  brought  by 
the  owner  of  the  ioherituice,  for  a  nuisance  in  obstructing  lights  and  break- 
ing bis  wall.  A  general  verdict  havmg  been  found  for  the  plaintiff— JVbr- 
iorty  in  arrest  of  judgment,  objected  that  a  temporary  nuisance  cannot  be 
an  injury  to  the  inheritance ;  it  muy  be  abated  before  the  estate  comes  into 
possession:  and  he  cited  Same  v.  Barurishy  Cro.  Jac.  231,  and  observed, 
that,  if  this  would  hold,  the  defendant  would  be  liable  to  a  double  action — 
one  by  the  possessor  of  the  estate— the  other  by  the  reversioner.  Crowle 
showed  cause  on  behalf  of  the  plaintiff,  and  insisted  that  it  was  a  damage 
done  to  the  inheritance ;  for,  if  the  reversioner  wanted  to  sell  the  reversion, 
this  obstruction  would  certainly  lessen  the  value  of  it  And  the  court  were 
of  opinion  that  the  action  might  be  brought  by  one,  in  respect  of  his  pos- 
session, and  by  the  other,  in  respect  of  his  inheritance  for  the  injury  done 
to  the  value  of  it.  Lord  Maks^ield  and  the  rest  of  the  court  held  that 
^authority  to  be  decisive.  In  Barker  v.  Green^  2  Bingfa.  317,  9  J.  r*oQ5 
B.  Moore,  584,(a)  which  was  an  action  against  the  sheriff  for  not  '* 
arresting  a  party  on  mesne  process,  the  court  held  that  the  law  would  pre- 
sume damage  from  a  breach  of  duty.  In  WtUiams  v.  Mostyuj  4  M.  & 
W.  146,  where  Barker  v.  Green  seems  to  have  been  overruled,  Parke,  B., 
refers  to  the  doctrine  of  Holt,  C.  J.,  m  Jishby  v.  WhUe^  2  Ld.  Raym.  938, 
that  «<  every  injury  to  a  ri^t  imports  a  damage,  in  tiie  nature  of  it,  though 
there  be  no  pecuniary  loss.  [Maule,  J.  I  think  there  is  no  doubt  that 
trespass  would  lie  here :  but,  can  the  plaintiff  maintain  case  without  showing 
some  consequential  damage  ?}  In  Pickering  v.  Budd^  1  Stark.  N.  P.  C.  66, 
it  was  doubtful  whether  or  not  trespass  would  lie  for  the  erection  by  a  party 
of  a  board  projecting  over  his  neighbour's  land,  at  a  considerable  distance 
from  the  surface ;  but  no  one  doubted  that  coxe  might  have  been  mamtained. 
If  it  be  necessary,  there  was  evidence  whence  the  jury  were  warranted  in 
inferring  actual  damage,  though  it  was  not  distinctly  proved  that  rain  had 
dripped  from  the  cornice  to  the  plaintiff's  land,  before  tiie  commencement 
of  the  action. 

.  Talfaurdj  Serjt.,  in  support  of  the  rule.  It  is  not  disputed  that  case  will 
lie  for  a  permanent  injury  to  the  plaintiff's  right,  upon  a  declaration  aptly 
framed.  But  the  question  here  is,  whether  any  such  injury  (apart  from  the 
falling  of  rain)  is  suggested  upon  this  record  as  will  entitie  the  plaintiff  to 
maintain  this  action.    Striking  out  the  allegation  as  to  the  dripping  of  the 

(a)  8eetheremazkiofPtfk6»B.,op(mtbueafle,4M.  &  W.  164. 
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rain  upon  ihe  plaintiff's  garden,  that  which  remabs  is  a  mere  allegation  of 
a  trespass.  You  cannot  disengage  the  damage  resulting  from  the  trespass, 
*8361    ^^^^  ^^  trespass  itself,  so  as  to  make  it  the  subject  of  another  form 

*of  action.  Suppose  the  defendants  had  put  up  a  pipe  oyer  their 
own  land,  in  such  a  manner  that  it  would  only  in  yeiy  wet  weather  bcom- 
mode  the  plaintiff;  the  plaintifi^  clearly,  could  not  have  brought  an  action 
until  some  actual  damage  had  occurred.  [Maule,  J.  The  lord  chief  jus- 
tice seems  to  have  left  it  to  the  juiy  to  say  whether  or  not  the  plaintiff  had 
sustained  any  actual  damage  by  the  &lling  of  rain,  or  by  being  prevented 
from  building  to  the  extremity  of  his  own  land,  as  he  had  a  right  to  do — 
carefully  excluding  from  their  consideration  all  question  as  to  damage  which 
the  law  would  imply.]  The  real  question  is,  whether  this  action  could  be 
sustained  without  the  per  quod.  In  Iveson  y.  Maorty  1  Lord  Raym.  492, 
1  Salk.  16,  Lord  Holt  says,  that,  where  the  action  is  msdntainable  of  itself 
without  the  per  quody  the  damages  need  not  be  shown  certainly ;  but  that, 
if  the  per  quod  is  the  ground  of  the  action,  there  the  damages  ought  to  be 
shown  certainly  and  specially.  Here,  the  ground  of  action  is,  not  the  pos- 
sibility of  future  injury  to  the  plaintiff's  title  by  this  wrongful  assertion  of 
a  right,  but  the  immediate  injury  resulting  from  the  rain  dripping  from  the 
cornice  on  to  the  plaintiff's  garden.  If  it  had  appeared  that  the  plaintiff 
had  intended  to  build,  or  to  dispose  of  his  interest  in  the  premises,  and  had 
been  prevented,  by  the  erection  of  this  cornice,  from  doing  either,  that  un- 
doubtedly would  have  given  him  a  right  of  action:  so,  if  it  had  appeared 
that  the  plants  in  his  garden,  or  the  gravel-walks,  had  been  injured  by  the 
dripping  of  rain  from  the  cornice,  he  would  have  had  a  cause  of  action : 
but,  in  either  case,  the  declaration  must  have  shown  definitely  and  precisely 
what  it  is  that  is  complained  of.  The  declaration  here  alleges  the  latter 
only  as  the  gravamen ;  and,  therefore,  evidence  was  not  properly  admissi- 
*8371     ^^^  ^^  ^^^  ^  diminution  in  value  of  the  'premises  in  a  supposed 

event ;  nor  should  it  have  been  left  to  the  jury  upon  the  question  of 
ideal  damage  that  might  possibly  result  to  the  plaintiff  at  some  future  period, 
if  the  alleged  nuisance  were  permitted  to  continue. 

CoLTMAN,  J.(a)  The  question  left  by  the  lord  chief  justice  to  the  juiy, 
was,  whether  the  plaintiff  had  sustained  any  actual  damage  either  from  the 
dripping  of  rain  from  the  cornice,  or  from  the  overhanging  of  the  cornice 
itself.  With  regard  to  the  former  part  of  the  direction,  there  certainly  was 
evidence  whence  the  jury  might  fairly  infer  damage  to  the  plaintiff  from 
that  cause.  So  far,  therefore,  the  direction  was  correct.  Then,  as  to  the 
cornice,  if  that  was  incorrecdy  put  to  the  jury,  the  verdict  could  not  be 
allowed  to  stand,  inasmuch  as  we  could  not  see  the  precise  ground  upon 
which  they  came  to  the  conclusion  they  did.  The  question  then  is,  whetiier 
the  allegations  in  the  declaration  are  such  as  to  justify  the  submitting  that 
point  to  the  jury  in  the  manner  it  was.  In  order  to  try  that,  let  us  strike 
out  of  the  declaration  the  allegation  as  to  the  drippmg  of  rain ;  and  then 
(a)  Tindal,  C.  J^  was  engaged  oa  the  crown  jeweb  caae. 
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there  remains  simply  an  allegation  that  the  defendants  wrongfuDy  and  inju- 
riously built,  and  caused  and  procured  to  be  built,  a  certain  cornice  and 
projection,  near  to,  and  projecting  oyer,  the  plaintiff's  garden-ground,  and 
that,  by  reason  of  the  premises,  the  plaintiff  had  been  greatly  annoyed  and 
incommoded  in  the  use,  possession,  and  enjoyment  of  his  messuage,  gar- 
den-ground, &c.,  and  the  same  thereby  became  and  were  greatly  deterio- 
rated and  lessened  in  value.  Now,  my  brother  Ta^aurd  contends  that  evi- 
dence as  to  damage  resulting  to  the  plaintiff  from  the  projection  of  the  cor- 
nice, apart  from  rain,  was  not  admissible,  there  being  no  allegation  in  the 
declaration  to  •warrant  it :  for,  that  the  statement  as  to  the  erection  r«oQo 
of  the  cornice  must  be  considered  as  a  mere  allegation  of  a  tres-  ^ 
pass,  for  which  the  plaintiff  could  not  recover  any  damages  in  this  form  of 
action.  It  was  not  contended  at  the  trial  that  that  amounted  to  a  trespass; 
nor  was  it  so  put  by  Sir  T.  Wilder  on  moving  for  the  rule.  Supposing  it, 
however,  to  be  conceded  that  that  would  amount  to  an  act  of  trespass — 
which  is  opposed  to  the  opinion  of  Lord  Ellenborough,  in  Pickering  v. 
Ruddf  1  Stark.  N.  P.  C.  56 — by  reason  of  the  presumption  of  law,  cigus 
est  solumj  gus  est  usque  ad  calufn,  there  is  nothing  to  show  that  the  plain- 
tiff had,  or  claimed,  a  right  so  extensive  as  that :  and  it  is  mere  matter  of 
&ct.  There  is  nothing,  therefore,  in  this  declaration  that  necessarily  shows 
that  the  buUding  of  the  cornice  amounted  to  a  trespass ;  and,  consequently, 
I  see  no  ground  for  saying  that  the  evidence  that  was  received  was  im- 
properly admitted,  or  that  the  case  was  improperly  left  to  the  jury.  BaterCs 
case,  9  Co.  Rep.  53  b,  has  considerable  bearing  on  the  present.  It  was 
there  alleged  that  the  defendant  erected  a  house  at  the  extremity  of  his  land 
so  as  to  project  or  jut  over  the  house  of  the  plaintiff,  ad  nocumenium  Uberi 
tenementi  ipsorum :  and  the  court  resolved  that  the  plaintifls  need  not  assign 
any  special  nuisance ;  for,  it  appeared  to  the  court  that  it  was  to  their  nui- 
sance. So,  here,  the  mere  fact  of  the  defendants'  cornice'  overhanging  the 
plaintiff's  land,  may  be  considered  as  a  nuisance  to  him,  importing  a 
damage  which  the  law  can  estimate.  And,  if  so,  it  is  quite  unnecessary, 
as  I  apprehend,  to  lay  special  damage  in  the  declaration.  For  these  rea- 
sons, I  am  of  opinion  that  there  is  no  ground  for  disturbing  the  verdict. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  jury  were  directed  by  the  lord  •chief  justice  to  consider  rvooo 
whether  or  not  actual  damage  had  been  caused  and  procured  to  be 
done  by  the  defendants  to  the  plaintiff,  from  the  dripping  of  rain  from  the 
cornice,  or  by  the  projection  itself.  It  was  conceded,  on  the  part  of  the 
defendants,  that  the  dripping  of  rain  from  the  defendants'  cornice  upon  the 
plaintiff's  land,  would  give  a  cause  of  action ;  but  it  was  objected  that 
there  was  no  evidence  that  any  damage  from  rain  had  occurred,  inasmuch 
as  it  was  not  proved  that  any  rain  had  Men  between  the  time  of  the  erection 
of  the  cornice  and  the  commencement  of  the  action.  There  was,  however, 
no  evidence  negativing  the  possibility  of  rain  having  fallen  during  that 
interval.    Then,  as  to  die  damage  from  the  projection  of  the  cornice — ^was 
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there  any  thing  incorrect  in  the  direction  on  that  point?  The  dedaratioii 
all^;es  diat  the  defendants  wrongfully  and  bjuriously  built,  and  caiuied  to 
be  built,  a  certain  cornice  and  projection  in  and  upon  the  house  of  the  de- 
fendant Prentice,  near  to,  and  projecting  over,  the  garden-ground  of  die 
plaintiflT,  and  wrongfully  and  injuriously  kept  and  continaed  the  same,  &e*, 
by  means  of  which  several  premises  divers  lai^e  quantities  of  rain-water 
ran,  flowed,  and  fell  from  the  said  cornice  or  projection  on  the  messuage  of 
the  defendant  Prentice,  down  to,  into,  &c.,  the  garden^ground  of  the  pldn- 
tifl*,  and  wetted  and  damaged  the  said  garden-ground,  &c.,  and  by  reason 
of  the  premises  the  plaintiff  had  been  greatly  annoyed  and  incommoded 
in  the  use,  possession,  and  enjoyment  of  his  said  messuage^  garden-ground, 
&c.,  and  the  same  thereby  became  and  were  greatly  damaged,  deteriorated, 
and  lessened  in  value.  That  allegation  is  not,  in  point  of  conMruction, 
limited  to  injury  arising  from  the  falling  of  rain,  but  comprehends  all  actual 
injury,  whedier  arising  from  rain  or  otherwise,  by  means  of  the  erection  of 
the  cornice.  The  expression  <<  actual  injury"  seems  to  have  been  used  by 
*8401  ^^^  ^^^^  chief  justice  to  exclude  *such  injury  as  the  law  would  im- 
''  ply ;  and  in  that  respect  I  should  say  the  case  was  left  more  &Tour- 
ably  for  the  defendants  than  it  should  have  been.  The  allegation  of  general 
annoyance  is  not  to  be  restricted  by  the  special  annoyance  previously  stated : 
we  must  construe  the  words  of  a  declaration  in  the  largest  sense  tfaey  will 
reasonably  admit  of.  It  was  urged,  on  the  part  of  the  defendants,  that,  as 
the  erection  of  the  cornice  was  an  act  of  trespass,  and  the  damage  is  stated 
in  general  terms,  the  plaintiff  must  be  considered  as  complaining  {ulWa  the 
rain)  of  a  trespass ;  and,  therefore,  in  leaving  the  case  to  the  jury,  the 
declaration  should  have  been  construed  as  if  it  had  not  contained  any  thing 
about  the  trespass.  I  agree,  however,  with  my  brother  Coltman,  in  thinking 
that  this  declaration  does  not  cdlege  a  trespass,  and  that  it  was  not  so  in- 
tended. The  maxim  cujus  est  solum,  ejus  est  usque  ad  ccdun^  is  not  a  pre- 
sumption of  law,  applicable  in  all  cases,  and  under  aU  circumstances :  for 
example,  it  does  not  apply  to  chambers  in  the  inns  of  court.  It  may  be 
that  the  arrangement  of  the  adjoining  property  in  this  case  is  such  as  to 
make  the  building  of  the  cornice  by  the.  defendants  no  trespass  as  against 
the  plaintiff.  The  declaration  does  not  complain  of  a  trespass,  but  only 
of  the  injurious  consequences  resulting  to  the  plaintiff  from  an  unauthorized 
use  by  the  defendants  of  their  property:  and,  by  abstaining  from  demurring, 
the  defendants  agree  that  the  declaration  is  to  be  so  understood.(a)  Taking, 
therefore,  the  declaration  to  allege  something  that  is  actionable  in  respect 
of  consequential  damage,  it  seems  to  me  that  there  was  actual  damage  other 
than  from  the  dripping  of  rain,  and  that  the  evidence  of  such  damage  was 
admissible  upon  this  record,  and  the  question  properly  left  to  the  jury. 

Cresswell,  J.    The  declaration  in  this  case  discloses  that  which  is  the 
*8411    ^^^j^^'^^^^f  of  ^  action  upon  the  *case,  both  as  respects  the  fall- 
ing of  rain  upon  the  plaintiff's  garden,  and  the  oveiiianging  of  the 
(a)ridiwitd,787. 
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cornice  erected  by  the  defendants.  The  introduction  of  the  particular  al- 
legation of  damage  from  the  drippbg  of  rain,  does  not  exclude  evidence  of 
general  damage  resulting  from  the  erection  of  the  nuisance.-  In  Baten^s  case 
die  court  say  that  damage  was  necessarily  to  be  presumed  from  the  over- 
hanging of  the  defendant's  bouse  over  the  house  of  the  plaintifis.  So,  here,  in 
the  absenceof  evidence  to  the  contrary,  it  must  be  presumed  that  the  projecting 
of  this  cornice  over  the  plaintiff's  garden  is  a  nuisance  and  an  injury  to  him. 
I  therefore  think  the  lord  diief  justice  was  right  in  leaving  the  case  to  the 
jury  with  the  doable  aspect ;  and  that  such  direction  was  friUy  justified  by 
the  facts ;  and,  consequently,  that  this  rule  must  be  discharged. 

Rule  discharged. 


WILLIAMS  ».  CURREE.    Jufle^. 

In  actions  for  tort,  tiie  cocnrt  will  not  interfere  with  the  damagw  fonnd  hy  the  juiy,  unleM  ftey 

appear  to  be  grOnly  disproporttoned  to  the  injaiy  aiutained. 
Whisre,  therefore,  a  landlord  caiiaed  ooDsidenible  injury  to  the  crops  of  his  tenant  by  selling, 

felling,  and  removing  timber,  vrithont  applying  for  leave  to  enter,  and  the  jary  assessed  the 

damages  at  8002.,  the  court  refused  to  interfere,  although  the  net  ndoe  of  the  entire  crops 

did  not  ex5;eed  8002. 

Trespass,  quareclausumJregU.  The  declaration  stated  diat  the  defend- 
ant, with  force  and  arms,  on  the  1st  of  April,  1844,  and  on  divers  other  days 
and  times  between  that  day  and  the  29th  of  September,  1844,  broke  and  en- 
tered divers,  to  wit,  three  closes  of  the  plaintiff,  in  the  parish  of  Edmonton, 
in  the  county  of  Middlesex,  called,  respectively,  the  sixteen  acres,  the  ten 
•acres,  and  the  one  acre,  and  one  other  close  of  the  plaintiff,  reo^o 
situate  and  being  partly  in  the  parish  of  Enfield,  in  the  county 
ajfbresaid,  and  partly  in  the  parish  of  Edmonton  aforesaid,  and  called  die 
nine  acres,  ^nd  then  with  the  feet  of  divers,  to  wit,  200  persons,  in  walking, 
and  with  the  feet  of  divers  horses,  &c.,  and  the  wheels  of  divers  carts  and 
carriages,  trod  down,  trampled  upon,  consumed,  and  spoiled  the  grass  of 
the  plamtiff,  of  great  value,  to  wit,  of  the  vahie  of  2002.,  then  there  growing 
and  being,  and  then  broke  dowif,  prostrated,  and  destroyed  a  great  part,  to 
wit,  200  perches  of  the  hedges,  and  200  perches  of  the  fences,  of  the  plain- 
tiff, of  and  belonging  to  the  said  closes  respectively,  and  also  then  cut  down 
and  felled  divers,  to  wit,  200  oak  trees  of  the  plaintiff,  then  there  growing 
and  being,  and  cast,  threw  down,  and  laid,  and  caused  to  be  cast,  thrown 
down,  and  laid,  divers,  to  wit,  200  oak  trees,  of  great  size,  in  and  upon 
the  said  closes,  and  kept  and  continued  the  same  so  cast,  thrown  down, 
and  laid,  for  a  long  time,  to  wit,  from  the  time  when  the  same  were  so 
cast,  thrown  down,  and  laid,  to  the  29th  of  September,  1844,  and  thereby 
and  therewith,  during  all  the  time  last  aforesaid,  greatly  encumbered  the 
said  closes  respectively,  and  injured  the  gr^tss  of  the  plaintiff  there  then 
growing  and  being,  of  great  value,  to  wit,  of  the  value  of  200/.,  and  hin- 
dered and  prevented  the  plaintiff  from  having  the  use,  benefit,  and  enjoy- 
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ment  thereof  in  so  large  a&d  ample  a  manner  as  she  mi^t  and  (^erwise 
would  have  done ;  and  that  by  me^ns  thereof  the  plaintiflfbad  not  only  lost 
the  profit  and  advantage  which  would  otherwise  have  accrued  to  her  firom 
making  divers  large  quantities  of  hay,  to  wit,  500  tons,  of  great  value,  to 
wit,  &c.,  which  the  plaintiff  would  otherwise  have  made  from  the  said 
grass,  but  also  lost  the  profit  and  advantage  of  enjoying  the  after-crops, 
moA^i  ^hich  the  plaintijOT  would  otherwise  have  enjoyed,  in  and  upon  the 
^  *said  closes,  and  which  would  have  been  of  great  value,  to  wit,  &c.; 
and  other  wrongs,  &c. 

The  defendant  paid  50^.  into  court,  pleading  no  damage  uUri. 

The  plaintiff  replied  that  she  had  sustained  damage  to  a  greater  amount 
than  50/. ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  Westminster 
after  the  last  term.  The  facts  were  as  follow: — ^The  ]^intiff  was  tenant  to 
the  defendant  of  four  closes  of  grass-land,  situate  in  the  parishes  of  £dmon« 
ton  and  Enfield,  and  containing  about  thirty-seven  acres,  for  a  term  which 
expired  at  Michaelmas,  1844.  The  trespasses  complained  of  were  com- 
mitted in  the  months  of  April,  May,  and  June,  m  that  year,  when  a  number 
of  men  employed  by  the  plaintiff  entered  the  closes  in  question,  which  were 
then  laid  up  for  hay,  for  the  purpose  of  felling  timber  trees.  The  trees, 
about  100  in  number,  were  oak,  ash,  and  elm,  of  considerable  size,  some 
standing  in  the  hedge-rows,  but  most  of  them  standing  dispersedly  about 
the  fields.  About  twenty  persons  were  employed,. at  various  times,  in  fell- 
ing, lopping,  and  barking  the  trees,  and  stacking  the  fagots  and  bark,  and 
considerable  damage  was  done  thereby  to  the  hedges.  Three  sales  took 
place — two  in  May,  and  a  third  in  June ;  these  sales  being  attended  by  a 
large  concourse  of  people,  who  followed  the  auctioneer  from  tree  to  tree, 
necessarily  thereby  doing  considerable  damage  to  the  grass.  The  removal 
of  the  trees,  fagots,  and  bark  was  not  completely  effected  until  the  28di 
of  September. 

Evidence  was  given  as  to  the  presumed  value  of  a  first  and  second  crop 
of  hay,  the  result  of  which  appeared  by  the  learned  judge's  note  to  be, 
that,  but  for  the  trespasses  complained  of,  the  crops  might  have  yielded  a 
profit  of  about  200/. 

0OAA]        *^°  submitting  the  case  to  the  jury,  the  learned  judge  told  them 
^    that  the  plaintiff  was  not  to  be  permitted  to  make  a  market  of  a 
grievance ;  but  that  they  were  not  necessarily  to  limit  the  damages  by  the 
amount  of  pecuniary  injury  sustained. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  250/,  beyond  die 
sum  paid  into  court. 

Sheej  Serjt.,.on  a  former  day  in  this  term,  obtained  a  rule  nisi,  (which 
was  granted  with  some  rdactsatcej)  for  anew  trial,  on  the  ground  that  the 
damages  were  excessive. 

jB^,  Serjt.,  showed  cause.  This  is  not  a  case  in  which  the  court  wA 
interfere.    The  courts  have  always  been  slow  to  enter  upon  these  disoua- 
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fiions,  in  actions  of  tort.  In  Perkin  r.  ProcUyr^  2  Wils.  386,  the  report 
states,  that,  <<  as  to  the  damages,  the  Lord  Chief  Justice  Wilmot  was 
pleased  to  say,  he  wished  they  had  been  405.  instead  of  40/. ;  that  he 
thought  there  was  a  foundation  for  the  jury  to  have  lessened  them,  but  they 
thought  otherwise,  and  they  (he  said)  are  the  constitutional  judges  as  to 
damages ;  and  there  must  be  some  very  extraordinary  conduct  in  a  jury  to 
induce  the  court  to  meddle  with  damages."  In  Merest  v.  Harvey^  5  Taunt. 
442,  this  court  held,  that,  upon  a  declaration  for  breaking  the  plaintiff's 
close,  treading  down  his  grass,  and  hunting  for  game,  and  other  wrongs, 
600/.  were  not  excessire  dama|;es  for  a  trespass  in  sporting,  persevered  in 
in  defiance  of  notice,  and  accompanied  with  indecent  and  ofiensire  demean- 
our. GiBBS,  C.  J.,  said :  <<  I  wish  to  know,  in  a  case  where  a  man  disre* 
gards  every  principle  which  actuates  the  conduct  of  gentlemen,  what  is  to 
restrain  him  except  large  damages.  To  be  sure,  one  can  hardly  t*o^ 
^conceive  worse  conduct  than  this.  What  would  be  said  to  a  per- 
son in  a  low  situation  of  life,  who  should  behave  himself  in  this  manner  ? 
I  do  not  know  upon  what  princii^e  we  can  grant  a  rule  in  this  case,  unless 
we  were  to  lay  it  down  that  the  jury  are  not  justified  in  giving  more  than 
the  absolute  pecuniary  damage  that  the  plaintiff  may  sustain.  Suppose  a 
gentleman  has  a  paved  walk  in  his  paddock,  before  his  window,  and  that  a 
man  intrudes  and  walks  up  and  down  before  the  window  of  his  house,  and 
looks  in  while  the  owner  is  at  dinner;  is  the  trespasser  to  be  permitted  to 
say — ( here  is  a  half-penny  for  you,  which  is  the  full  extent  of  all  the  mis- 
chief I  have  done  V  Would  diat  be  a  compensation  ?  I  cannot  say  that 
it  would  be."  And  Heath,  J.,  mentioned  a  case  where  a  jury  gave  500/. 
damages  for  merely  knocking  a  man's  hat  off;  and  the  court  refused  a  new 
trial.  In  Sharpe  v.  Brke,  2  W.  Blac.  942,  which  was  an  action  of  trespass 
against  a  custom-house  officer  for  a  search, — which  turned  out  to  be  un*- 
successful, — ^for  prohibited  and  uncustomed  goods,  the  jury  returned  a 
verdict  for  the  plamtiff,  with  600/.  damages:  and,  upon  a  motion  for  a  new 
trial,  Pebrot,  B.,  who  tried  the  cause,  reporting  the  damages  to  be  very 
excessive,  and  that  he  advised  an  application  for  a  new  trial,  De  Grey,  C.  J., 
said :  <«  It  has  never  been  laid  down  that  the  court  will  not  grant  a  new  trial 
for  excessive  damages  in  any  cases  of  tort.  It  was  held  so  long  ago  as  in 
Comb.  367,  that  the  jury  have  not  a  despotic  power. in  such  actions.  The 
utmost  that  can  be  said,  is,  and  very  truly,  that  the  same  rule  does  not  pre- 
vail upon  questions  of  tort  as  of  contract.  In  contract,  the  measure  of 
damages  is  generally  matter  of  account,  and  the  damages  given  may  be 
demonstrated  to  be  right  or  wrong.  But  in  torts  a  greater  latitude  is  allowed 
to  the  jury ;  and  *the  damages  must  be  excessive  and  outrageous  r»g4g 
to  require  or  warrant  a  new  trial."  His  lordship  then  referred  to 
the  peculiar  circumstances  of  the  case ;  and  the  rule  was  discharged.  In 
Eliot  V.  Allen^  ante,  p.  18,  (a)  which  was  an  action  of  trespass  for  assaolt- 

(o^  In  Eliot  ▼.  AlUn^  (which  wta  a  caae  for  one  ihilling  damages,)  the  jozy  retoraed  a  ver- 
dict for  iOOL,  which  was  ledooed,  by  the  advioeof  theooiirt,to  SOiM. 
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ing  and  imprisoning  the  pisdntiff  in  the  workhouse,  and  patting  upon  him  a 
strait  waistcoat,  this  court  did  interfere;  but  the  circumstances  of  that 
case  are  such  as  hardly  to  justify  its  being  considered  a  precedent.  The 
facts  of  this  case  well  warranted  the  jury  in  giving  the  amount  of  compen- 
sation they  have  given.  The  trespass  was  of  a  very  aggravated  description, 
very  injurious  to  the  plamtiff,  and  committed  by  the  defendant  for  hb  own 
profit. 

Shecj  Seijt,  (with  whom  was  Mdior^)  in  support  of  the  rule.  The  courts 
have  in  many  instances  interfered  where  excessive  damages  have  been  given 
in  actions  of  tort.  In  acceding  to  this  application,  the  court  will  not  in  any 
degree  impugn  the  rule  laid  down  by  De  Grey,  C.  J.,  in  Sharps  v.  Brice^ 
or  by  GiBBs,  C.  J.,  in  Merest  v.  Harvey,  The  jury  have  not,  as  was  said 
in  the  former  case,  a  despotic  power  in  such  actions:  they  must  be  restrained 
within  wholesome  limits.  There  were  no  circumstances  of  aggravation  in 
this  case ;  no  deliberate  intention  to  injure  or  annoy  the  plaintiff.  Assum- 
ing the  extravagant  calculation  of  the  plaintiff's  witnesses  to  have  been  cor- 
rect, it  is  quite  clear  that  the  entire  crop  of  hay  was  not  lost.  In  Price  v. 
Severn^  7  Bingh.  316,  5  M.  &  P.  125,  where  tiie  jury,  in  an  action  of  tres- 
pass for  an  assault  and  false  imprisonment,  gave  100/.  damages,  and  the 
judge  who  tried  the  cause,  at  the  conclusion  of  his  report  stated  that  he 
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should  have  been  better  satisfied  if  the  •jury  had  limited  their  ver- 


dict to  20^.  The  court  directed  a  new  trial.  There  never,  per- 
haps, was  a  case  of  tort  which  so  closely  approached  to  a  mere  matter  of 
computation  as  the  present. 

CoLT&UN,  J.  (a)  I  must  confess  I  think  the  jury  took  a  somewhat  exag- 
gerated view  of  the  damage  sustained  by  the  plaintiff  in  this  case.  Still, 
acting  upon  the  principle  laid  down  by  De  Grey,  C.  J.,  in  Sharpe  v.  Bricej 
we  must  allow  the  jury  a  greater  degree  of  latitude  in  an  action  of  this  sort 
than  would  be  proper  in  a  case  of  contract.  If  200/.  damages  had  been 
given  in  the  whole,  I  should  not  have  thought  it  unreasonable ;  and  there- 
fore I  do  not  think  an  excess  of  100/.  ought  to  induce  us  to  take  away  fitnn 
the  jury  a  prerogative  that  the  constitution  has  invested  them  with. 

Maule,  J.    I  also  am  of  opinion  that  this  rule  should  be  discharged.    It 
appears  that  the  defendant  was  the  owner  of  the  land,  and  the  plaintiff  his 
tenant,  and  that  her  term  had  not  expired  when  the  trespasses  complained 
of  were  committed.    If  the  defendant  had  asked  leave  to  go  upon  the  land 
for  the  purpose  of  felling  the  trees,  the  lowest  terms  upon  which  he  could 
.  have  expected  to  obtain  it  would  have  been,  that  he  should  compensate  his 
'  tenant  to  the  full  amount  of  the  damage  that  might  be  done  to  the  grass. 
]  If  we  were  to  hold  that  the  jury,  in  estimating  the  damages  for  an  unli- 
i  censed  trespass  of  this  sort,  are  to  be  restrained  to  exactly  the  amount  of 
I  the  injury  sustained  by  the  plaintiff,  it  would  in  effect  be  placing  a  wrong- 
doer upon  precisely  the  same  footing  as  one  who  enters  with  the  owner's 
permission.    Besides,  it  is  to  be  observed  that  this  was  not  the  case  of  a 
(a)  Tindal,  C.  J.,  was  ragaged  on  tbe  aown  jewels  < 
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sbgle  act  of  trespass,  but  of  a  series  of  trespasses  ^persisted  in  day  r*g4g 
after  day,  and  for  several  weeks;  and  that  this  was  done  for  the 
pecuniary  profit  of  the  defendant.  When,  therefore,  we  consider  that  the 
acts  of  which  the  plaintiff  complains  were  not  only  detrimental  to  the  plain- 
tiff, but  profitable  to  the  defendant,  and  that  the  verdict  does  not  very  much 
exceed  the  amount  of  actual  damage  proved^  (a)  I  think  we  should  be  usurp- 
ing the  legitimate  province  of  the  jury  if  we  were  to  interfere. 

Cbesswell,  J.    I  have  arrived  at  the  same  conclusion  with  the  rest  of 
the  court,  not,  however,  without  some  difficulty.     There  certainly  was  no- 
thing in  the  conduct  of  the  jury  to  indicate  haste  or  intemperance.     I  told 
them  to  give  the  plaintiff  such  reasonable  damages  for  the  trespasses  com-  4 
plained  of,  as,  in  their  judgment,  would  be  a  &ir  compensation  for  the  injury  1 
and  inconvemence  she  had  sustained ;  telling  them,  at  the  same  time,  that  I 
they  were  not  necessarily  to  restrict  themselves  to  the  actual  amount  of  the 
loss  of  crops  proved  by  the  witnesses.    In  cases  of  this  sort,  it  is  not  to  be 
expected  that  a  jury  will  measure  their  verdict  so  nicely  as  in  cases  of  con- 
tract ;  and  therefore  it  is  exceedingly  difficult  for  the  court  to  draw  the  line 
at  which  their  interference  ought  to  stop.    I  do  not  think  the  damages  are 
so  extravagant  as  to  justify  us  in  submitting  the  case  to  a  second  jury. 

Rule  discharged. 

(a)  The  amoant  of  actud  damage  would  appear  to  be,  the  net  preaumed  value  of  the  two 
cropa  of  hay  in  caae  the  trospaaaea  had  not  been  committed,  minua  their  actual  net  value,  of 
which  no  proof  aeema  to  have  been  given,  (^aupra,  843.)     To  this  actual  damage  the  jury  I 
would  reasonably  add  damages  for  the  aeveral  unlicenaed  entries.  ' 
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In  debt  on  a  promissory  note,  by  payee  against  maker,  the  declaration,  after  allowing  that  the 
writ  isBUed  on  the  1 7th  of  May,  1845,  aUeged  that  the  defendant,  on  the  25th  of  March* 
1844,  made  hia  note  in  writing,  and  thereby  promised  to  pay  to  the  plaintiff  or  order  690t 
ODthe  25th  of  March,  1846,  which  day  had  expired  before  the  commencement  of  the  suit,  and 
then  delivered  the  note  to  the  plaintiff;  and  that  thereupon  the  defendant  then  agreed  to  pay 

•    the  amount  of  the  said  note  to  the  plaintiH^  on  requett. 

Special  demurrer,  assigning  for  causes  that  the  declaration  was  double  and  inconsistent,  and 
that  it  waa  uncertain  whether  the  plaintiff  intended  to  rely  on  an  expreaa  or  an  implied 
agreement : — 

Beid,  that  the  declaration  was  sufficient     ^ 

Duptidty  is  no  objection  to  a  count 

Debt,  on  a  promissory  note,  by  payee  against  maker. 

The  declaration  stated  that  the  defendant  was  summoned  to  answer  the 
plaintiff,  by  virtue  of  a  writ  issued  on  the  17th  of  May,  1845 — for  that 
whereas  the  defendant,  on  the  25th  of  March,  1844,  made  his  promissory 
note  in  writing,  and  thereby  promised  to  pay  to  the  plaintiff  or  his  order 
690/.  on  the  25th  of  March  j  1845,  which  day  had  expired  before  the  com- 
mencement of  the  suit ;  and  then  delivered  the  said  note  to  the  plaintiff; 
and  thereupon  the  defendant  then  agreed  to  pay  the  amount  of  the  said  note 
to  plaintiff,  on  request;  whereby,  and  by  reason  of  the  non-payment  of  the 
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said  sum  of  money,  an  aetion  had  accraed  to  the  plaintiff  to  demand  and 
have  of  and  from  the  defendant  the  said  sum  of  money ;  yet  the  defendant 
had  not  paid  the  said  sum,  or  any  part  thereof,  to  the  plaintiff's  damage  of 
10/. 

Special  demurrer,  assigning  for  causes,  amongst  othere,  that  the  declara- 
tion was  double  and  inconsistent,  in  this,  that,  in  one  part,  it  stated  an  agree- 
ment to  pay  the  sum  of  690/.  on  the  25/A  of  March  j  1845,  and,  in  another 
part,  an  agreement  to  pay  the  same  sum  on  reqtiesi;  and  also  that  it  was  un- 
certain whether  the  plaintiff  intended  to  rely  on  an  express  or  an  implied 
agreement,  and,  if  on  the  latter,  that  there  was  no  sufficient  consideration 
stated  for  such  agreement. 

*8501     ^"^^"^^^^  ^^  demurrer. 

^    A  judge  at  chambers  having  made  an  order  settmg  aside  the  de- 
murrer as  frirolous, 

ByleSj  Serjt.,  on  a  former  day,  moved  to  rescind  that  order.  He  submit- 
ted that  the  count  disclosed  two  causes  of  action — the  one  upon  the  promis- 
sory note,  the  other  upon  the  agreement  to  pay  the  debt  upon  request;  and 
that  it  was  no  answer  tp  the  objection — when  pointed  out  as  cause  of  special 
demurrer — that  the  latter  was  surplusage.  He  referred  to  Hart  v.  Longfidd^ 
7  Mod.  148 ;  Hart  v.  Langfelt,  2  Lord  Raym.  841.  There,  the  plaintiff 
declared,  that  whereas,  on  such  a  day  and  year,  the  defendant  was  indebted 
to  hira  in  such  a  sum  for  nourishing  £.  L.  at  the  request  and  instance  of  the 
defendant,  and  that  he  the  defendant  promised  to  pay  him :  there  was  also  a 
quantum  meruit  for  nourishing  the  said  E.  L.  for  the  same  time.  On  de* 
murrer  it  was  objected,  that  the  first  declaration  being  an  inddntatus  for 
nourishing  of  £.  L.  for  such  a  time,  there  is  likewise  a  quantum  meruit  for 
the  same  nourishing,  and  it  is  contradictory  that  there  should  be  one  agree- 
ment to  pay  so  much  as  it  should  be  worth,  and  another  to  pay  a  sum  un- 
certain, (a)  and  both  stand.  And  Holt,  C.  J.,  said:  << There  cannot  be 
two  agreements,  and  both  stand  for  the  same  thing  at  the  same  time; 
for,  in  such  case,  the  last  will  destroy  the  first,  and  the  last  will  only  stand ; 
but  the  way  had  been  to  aver  them  to  be  different  children ;  and  that  is  the 
right  way,  when  a  quantum  meruit  and  indebitatus  is  brought  for  the  same 
thing ;  for,  here  you  ought  to  multiply  E.  L.  as  often  as  you  multiply  your 
declaration." 

The  court — Dotoling^  Seijt.,  for  the  plaintiff,  consenting — directed  that 
*8&11    ^^  demurrer  should  be  placed  *at  the  head  of  the  special  paper;  and 
accordingly  it  now  came  on  to  be  argued. 

ByleSy  Serjt.,  in  support  of  the  demurrer.  The  declaration  is  bad  in 
substance,  as  well  as  in  form.  No  debt  is  shown.  [Maule,  J.  The  de- 
claration states  that  the  money  became  due  on  a  day  certain^  before  the 
commencement  of  the  action.]  There  is  no  allegation  that  the  days  of 
grace,  of  which  the  court  will  take  judicial  notice,  had  expired  before  ac- 
tion brought :  the  declaration  merely  states  that  the  note  was  payable  on 
(a)  Metning  probably  «<  a  aaiD  in  oertam." 
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the  55th  of  March,  1845,  and  that  that  day  had  expired  before  the  com- 
mencement of  the  suit.  Suppose  the  action  had  been  commenced  on  the 
26th  of  March  ?  [Maule,  J.  It  appears  upon  the  face  of  the  declaration, 
that  the  i^rit  issued  on  the  17th  of  May.](n)  If  that  be  sufficient,  the  alle- 
gation, "which  period  has  now  elapsed,''  required  by  the  form  given  in 
the  rule  of  Trinity  term,  1  Will.  4,  is  surplusage  :  and  yet,  in  Mboti  v. 
Jlsldt,  1  M.  &  W.  209,  Tyrwh.  &  Gr.  448,  4  Dowl.  P.  C.  759,  1  Gale, 
Exch.  405,  the  court  of  Exchequer  seem  to  have  considered  those  words 
material ;  for,  they  held  a  declaration  bad  for  not  alleging  that  the  time  for 
payment  had  elapsed  before  the  commencement  of  the  suit.  [Maule,  J. 
It  may  very  well  be  that  those  words  are  unnecessary,  where  the  day  of 
payment  is  stated  with  certainty,  and  not  under  a  videlicet^  so  that  the  court 
may  see  that  the  bill  or  note  had  arrived  at  maturity  before  the  commence- 
ment of  the  suit.  The  case  put  by  Parke,  B.,  seems  to  me  to  sustain  this 
declaration.  He  says :  <<  The  suing  out  of  the  writ  is  now  the  commence- 
ment of  the  suit,  and  those  forms  are  therefore  no  longer  correct.  In  the 
old  forms  of  ^declarations  on  bills  of  exchange,  if  the  date  of  the  r»o52 
bill  was  stated  with  certainty,  it  was  sufficient  to  show  that  it  was  ^ 
payable  a  certain  time  after  the  date ;  but,  if  the  day  were  laid  under  a 
videlicet^  it  was  necessary  to  allege  that  the  time  for  payment  had  elapsed 
before  the  commencement  of  the  suit,  or  the  exhibiting  of  the  bill."  By 
this  declaration  it  does  appear  that  the  note  was  due  on  the  28th  of  March, 
1845 ;  and  that  that  day  had  passed  before  the  commencement  of  the  suit.] 
The  date  of  the  suing  out  of  the  writ  may  be  omitted  when  the  issue  is 
made  up.  [Maule,  J.  The  forms  (6)  appended  to  the  rules  of  Hilary 
term,  4  W.  4,  require  it  to  be  inserted.]  The  declaration  is,  at  all  events, 
deficient  in  what  the  old  books  call  the  grace  and  beauty  of  pleading,  yiz.y 
singleness.  Lord  Hobart  observes,  in  Slade  v.  Drake^  Hobart,  295 : 
«<  Littleton  says  that  the  pleading  is  the  honourable,  commendable,  and 
profitable  part  of  the  law,  and  by  good  desert  it  is  so  :  for,  cases  arise  by 
chance,  and  are  many  times  intricate,  confused,  and  obscured,  and  are 
cast  into  form,  and  made  evident,  clear,  and  easy,  both  to  judge  and  jury, 
(which  are  the  arbitrators  of  all  causes,)  by  good  and  fair  pleading.  So 
that  this  is  the  principal  art  of  law ;  for,  pleading  is  not  talking ;  and, 
therefore,  it  is  required  that  pleading  be  true  ;  that  is  the  goodness  and  vir- 
tue of  pleading ;  and  that  it  be  certain  and  single,  and  that  is  the  beauty 
and  grace  of  pleading.  Therefore,  the  law  refuseth  double  pleading,  and 
negative  pregnant,  though  they  be  true,  because  they  do  inveigle,  and  not 
settle  the  judgment  upon  one  point."  And  a  pleading  is  not  the  less  dou- 
ble)  because  the  part  wherein  consists  the  duplicity  is  ill  pleaded,  (c) 

(a)  The  dedantion,  as  deUvered  and  as  pleaded  to,  would  not  allege  the  date  of  the  writ  of 
etuomons ;  aupposing  it  to  have  been  originally  demurrable,  it  appears  to  be  -made  good  by 
mstter  ex  po$t  facto, 

(b)  Quartf  whether  these  forms  apply  to  issues  in  law, 

Qc)  See  Stephen  on  Pleading,  3d  ed.  pp.  269^361,  where  a  diatinction  is  taken  between 
matter  iUphadedt  and  immea^ntil  matter. 
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ggcoi  [Maule,  J.  Does  that  apply  to  a  declaration  ?]  There  *8eeiii8 
no  good  reason  why  it  diould  not.  In  Stephens  y.  Underwood^ 
4  N.  C.  655y  6  Scott,  402,  a  plea  to  an  action  against  the  acceptor  of  a 
bill  of  exchange,  that  the  defendant  made  the  acceptance  by  force  and  du- 
ress of  imprisonment,  and  that  he  never  had  any  ralue  for  accepting  or  pay* 
ing  the  bill,  was  held  bad  for  duplicity.  Tindal,  C.  J.,  there  said  ;  <<  It 
appears  to  me  that  this  plea  is  bad  for  the  cause  assigned  in  the  special 
demurrer,  viz.,  <that  it  contains  two  separate  and  distinct  matters  of  de* 
fence,  to  wit,  that  the  acceptance  of  the  said  bill  was  unlawfully  obtained 
by  the  plamtifls  from  the  defendant  by  duress  of  imprisonment,  and  that 
there  never  was  any  value  or  consideration  for  the  said  acceptance.'  The 
answer  set  up  is,  that  it  is  not  bad,  because  the  second  ground  of  defence 
b  badly  pleaded :  but  the  plea  is  not  the  less  double  because  one  of  the 
grounds  of  defence  is  badly  pleaded.  In  Comyns's  Digest,  title  ^Pleader^ 
(£.  2,)  it  is  laid  down  that  <  a  double  plea  is  bad,  thou^  one  matter  or  the 
other  be  not  well  pleaded  :  as,  in  trespass,  if  the  defendant  pleads  moUi- 
ter  manus  imposuit  and  a  release,  it  is  double,  though  the  release  be  not 
well  pleaded :  (a)  though  but  one  of  the  several  matters  pleaded  be  mate* 
rial.'(&)  Here,  notwithstandmg  the  second  branch  of  the  plea  would  be  ill 
on  special  demurrer,  yet  the  entire  plea  is  ill  for  the  cause  assigned."  In 
Purssord  v.  Peeky  9  M.  &  W.  196,  to  assumpsit  on  a  bill  of  exchange 
drawn  by  one  S.  B.,  upon,  and  accepted  by  the  defendant^  for  25/.,  pay- 
able three  months  after  date,  the  defendant  pleaded,  that,  after  the  bill  be- 
came due,  and  before  the  commencement  of  the  suit,  to  wit,  &c.,  the  said 
S.  B.  paid  to  the  plaintiflT  divers  moneys,  to  the  amount  of  17/.,  and  did 
for  the  plaintiff  work  and  labour  to  the  value  of  8/.,  in  full  satisfaction  and 
*8541  ^^^^'^^^'H^  ^^  ^^  ^^^  ^^  money  in  *the  bill  specified,  and  of  aD 
^  damages  sustained  by  the  non-payment  thereof,  which  were  then 
accepted  and  received  by  the  plaintiff  in  such  full  satisfaction  and  dis- 
charge ;  and,  further,  that  he  the  defendant  accepted  the  bill  at  the  request 
and  for  the  accommodation  of  the  said  S.  B.,  and  not  otherwise ;  and  that 
there  never  was  any  consideration  or  value  for  the  payment  by  the  defend- 
ant of  the  said  bill,  or  any  part  thereof,  and  that  the  plaintiff,  at  the  time 
of  the  commencement  of  the  suit,  held,  and  now  holds  the  said  bill  with- 
out any  consideration  or  value  whatever :  and  the  plea  was  held  bad  for 
duplicity.  Lord  Abinger  said :  <<  The  language  used  at  the  conclusion 
of  the  plea,  that  the  plaintiff  held  the  bill  witibout  value,  renders  it  double ; 
and,  although  that  may  be  badly  pleaded  as  an  answer  to  the  action,  yet 
the  plea  is  nevertheless  demurrable  on  that  ground."  And  Pabke,  B., 
said :  <<  If  the  allegation  had  been,  that  the  plamtiff  had  never  held  for 
value,  the  plea  would  clearly  have  been  double  ;  and  it  is  not  the  less  so 
that  the  latter  part  is  badly  pleaded."  Here,  the  declaration  alleges  two 
distinct  promises, — the  one,  the  promise  contained  in  the  note  itself, — ^the 

(a)  R.  1  Sid.  176.  ^  (6)  Per  Dod.  Poph.  16«. 


1  Manning,  Granger,  &  Scott.  854 

other,  a  promise  made  after  the  note  became  due,  which  latter  would,  at 
all  events,  be  an  account  stated. 

Dawlingy  Serjt.,  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  I  think  this  declaration  is  sufficient,  notwithstanding  the 
causes  of  demurrer  assigned.  It  contains  a  distinct  allegation,  not  under  a 
mdelicetf  that,  on  a  precise  day,  the  defendant  made  his  promissory  note  in 
writing,  and  also  a  distinct  allegation  of  a  promise  to  pay  the  amount  to 
the  plaintiff  or  his  order  on  a  precise  day ;  and  it  goes  on  to  say  « which 
day  had  expired  before  the  commencement  of  this  suit."  This  latter  was 
a  perfectly  unnecessary  allegation,  ina^much  as  we  can  see  upon  the  face 
of  the  record  that  the  writ  ^issued  long  after  the  note  became  due.  r*o55 
After  the  statement  that  the  defendant  then  deiivered  the  note  to 
the  plaintiff,  (which,  taking  it  at  the  letter,  is  a  possible  case  of  circum- 
stances,) comes  another  allegation  which  is  equally  surplusage, — «  and 
thereupon  the  defendant  then  agreed  to  pay  the  amount  of  the  said  note  to 
the  plaintiff,  on  request."  That  is  mere  matter  of  legal  inference :  and  I 
see  no  objection  to  it.  It  is  said,  however,  that  the  declaration  is  ill  for 
duplicity ;  and  that  it  is  not  the  less  double  because  one  of  the  matters 
which  constitute  the  duplicity  is  informally  pleaded.  That  may  be  the 
rule  in  the  case  of  a  plea;  but  no  authority  has  been  cited  to  show  that  it 
equally  holds  in  the  case  of  a  declaration.  The  argument,  as  it  seems  to 
me,  seeks  to  give  an  undue  effect  to  that  which  is  mere  matter  of  legal 
inference  from  the  premises  before  alleged.  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

CoLTMAN,  J.  As  I  understand  the  declaration,  it  alleges  that  the  defend- 
ant, on  the  25th  of  March,  1844,  made  his  promissory  note,  and  then  de- 
livered the  note  to  the  plaintiff,  and  that  thereupon  the  defendant  then,  that 
is,  on  that  day,  agreed  to  pay  the  amount  of  the  said  note  to  the  plaintiff, 
on  request.  That  was  altogether  a  void  promise,  and  one  that  could  give 
no  ground  of  action.  It  may  therefore  be  treated  as  surplusage. '  If  all  that 
part  to  which  I  have  referred  is  omitted,  the  declaration  discloses  a  clear 
and  substantial  cause  of  action.  I  am  not  aware  that  the  insertion  in  a  de- 
claration of  a  void  promise  necessarily  renders  it  bad,  provided  a  sufficient 
cause  of  actioi)  remains.    The  plaintiff  must  have  judgment. 

Maule,  J.  I  also  think  this  declaration  sufficient.  It  appears  by  the 
recprd  that  the  plaintiff  commenced  *his  action  on,  and  not  before,  r*ogg 
the  17th  of  May,  1845.  It  further  appears  that  the  defendant,  on  '' 
the  25th  of  March,  1844,  made  his  promissory  note  in  writing,  payable  on 
the  25th  of  March,  1845,  and  that,  at  the  time  he  made  the  note,  the  de- 
fendant delivered  it  to  the  plaintiff:  and  the  conclusion  stated  necessarily 
follows,  that,  by  reason  of  the  non-payment  of  the  sum  mentioned  in  the 
note,  an  action  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the 
defendant  the  said  sum  of  money.  It  is  objected  that  the  declaration  is 
double,  because  it  further  alleges  a  promise  by  the  defendant  to  pay  the 
money  on  request;  and  cases  of  duplicity  in  pleas  have  been  referred  to,  for 
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the  purpose  of  showing  that  a  plea  is  not  the  less  liable  to  the  objection  of 
duplicity  because  one  of  the  matters  of  defence  is  badly  pleaded.  The  sense, 
however,  in  which  a  plea  or  subsequent  pleading  is  bad  for  duplicity,  is  not 
the  sense  in  which  a  declaration  is  bad  for  being  double.  A  plea  is  bad  if 
it  offers  two  substantial  answers  to  the  declaration:  so,  a  replication,  or  a 
rejoinder,  is  bad,  if  it  gives  two  substantial  answers  to  the  plea,  or  the 
replication,  to  which  it  is  an  answer.  But  a  count  is  not  bad  because  it 
contains  two  or  more  causes  of  action.  There  cannot  be  a  doubt  that  a 
declaration  showing  the  defendant  to  be  indebted  in  so  much  on  a  bond, 
and  so  much  on  a  covenant,  and  so  much  on  another  bond  and  another 
covenant,  though  in  a  certam  sense  double,  would  not  on  that  ground 
be  bad :  yet,  if  one  could  conceive  each  of  these  matters  to  amount  to  an 
answer  to  an  action,  stating  the  whole,  or  any  two  of  them,  would  un- 
doubtedly make  a  plea  double.  A  declaration  may,  however,  be  bad  for 
stating  one  cause  of  action  twice  over;  for  instance,  stating  two  breaches 
before  the  statute  8  &  9  W.  3,  c.  11.  The  same  thing  must  not  be  asked 
for  on  two  distinct  grounds.  In  such  a  case,  the  declaration  is  not  so  much 
*8571  ^^^^'^  ^  disputative.  It  is  in  that  sense  that  *this  declaration  must 
•*  be  bad,  if  objectionable  at  all:  for,  there  might  be  some  colour  for 
the  objection,  if  the  declaration  had  shown  two  separate  causes  of  action. 
The  word  "  then"  is  not  to  be  referred  to  the  time  at  which  the  note  be- 
came payable,  but  to  the  25th  of  March,  1844.  The  subsequent  allegation 
of  an  agreement  to  pay  the  amount  of  the  promissory  note  on  request^  when 
it  appears  by  the  declaration  to  have  been  payable  twelve  months  after  date, 
is  merely  void.  For  these  reasons,  I  am  of  opinion  that  the  declaration  is 
not  open  to  any  substantial  objection ;  and,  consequently,  that  the  plaintiff 
is  entitled  to  judgment  on  this  demurrer. 

Cresswell,  J.  I  am  of  the  same  opinion.  By  reference  to  the  dates, — 
which  are  not  laid  under  a  videlicet ^ — it  sufficiently  appears,  that,  by  reason 
of  the  non-payment  of  the  promissory  note,  an  action  had  accrued  to  the 
plaintiff  before  the  issuing  of  the  writ,(a)  to  demand  and  have  of  and  fjx>m 
the  defendant  the  sum  of  money  in  the  note  mentioned.  The  allegation  of 
an  agreement  to  pay  an  request  is  mere  surplusage.  In  Owen  v.  Waters^ 
2  M.  &  W.  91,  in  an  action  on  a  bill  of  exchange,  by  the  drawer  against 
the  acceptor,  the  declaration  alleged  that  the  bill  was  made  on  the  29th  of 
March,  payable  four  months  after  date,  «  which  period  has  now  elapsed ;" 
and  it  was  held  that  the  declaration  was  sufficient,  and  that  it  was  not  ne- 
cessary to  aver  that  the  four  months  had  elapsed  <<  before  the  commence- 
ment of  the  suit."  Abbott  v.  Aslett  was  there  referred  to.  The  case  of 
Galway  v.  Rose^  6  M.  &  W.  291,  seems  to  me  fully  to  bear  out  the  view 
taken  by  my  brother  Maule.  Judgment  for  the  plaintiff. 

(a)  Sopii,  861  (a). 
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Htld,  iSbBi  an  agreement  respecting  the  transfer  of  an  interest  in  land,  required  by  the  statute 
of  frauds  to  be  in  writing  and  signed,  cannot  be  enforced  by  an  action  upon  the  agreement 

'  against  the  transferee  for  the  stipulated  consideration,  notwithstanding  that  the  transfer  has 
been  eflbcted  and  nothing  remains  to  be  done  but  to  pay  the  consideration :  but  that  when, 
after  the  transfer,  the  transferee  admits  to  the  transferor  that  he  owes  him  the  stipulated 
price,  the  amount  may  be  recovered  in  a  count  upon  an  account  stated. 

A  count  in  assumpsit  stated  that  A.  was  the  occupier  of  a  farm^  as  tenant  to  one  V.;  that  B., 
the  defendant,  was  desirous  of  renting  the  farm  from  V.,  and  had  applied  to  and  requested 
A.  to  surrender,  and  relinquish  possession  diereof,  to  Y.,  and  to  endeavour  to  prevail  upon 
v.  to  accept  of  such  8urrend«r,  and  to  accept  B.  as  tenant  in  lieu  of  A. ;  and  that,  in  con- 
sideration that  A.  would  surrender,  and  relinquish  possession  of,  the  farm  to  V.,  and  would 
also  apply  to  V.  arid  endeavour  to  prevail  upon  him  to  accept  of  such  surrender,  and  to  ac- 
cept B.  as  tenant  in  lieu  of  the  plaintifl^  B.  promised  to  pay  A.  lOOL  when  he  should  become 
such  tenant  It  then  averred  tbat  A.  did  surrender,  and  relinquish,  &c.,  and  did  apply  to 
and  endeavour  to  prevail  upon  V.  to  accept  of  such  surrender,  and  to  accept  B.  as  tenant  in 
lien  of  A. ;  and  that  Y.  accepted  the  surrender,  and  accepted  B.  as  tenant;  but  that  B.  refused 
to  pay  the  iOOL  >^HeUt  that  this  was  a  contract  for  an  interest  in  or  concerning  lands;  and 
therefore  that  the  special  count  could  only  be  proved  by  a  note  or  memorandum  in  writing, 
in  conformity  with  the  fourth  section  of  the  statute  of  frauds.    But,    . 

Held,  that  A.  was  entitled  to  recover  the  1002.  upon  a  count  to  an  account  stated,  upon  proof 
that  B.  had,  since  he  obtained  possession  of  the  farm,  acknowledged  his  liability,  and  pro- 
mised to  pay  that  sum. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintiff, 
before  and  at  the  time  of  the  making  of  the  promise  by  the  defendant  there- 
inafter next  mentioned,  was  possessed  of,  and  was  the  occupier  of,  a  certain 
farm,  lands,  and  premises,  with  the  appurtenaiices,  as  tenant  thereof,  from 
year  to  year,  to  one  G.  H.  Vernon,  and  remained  and  continued  such  tenant 
until  a  certain  day,  to  wit,  the  25th  of  March,  1842 ;  that,  before  and  at 
the  time  of  the  making  of  the  said  promise,  the  defendant  was  desirous  of 
taking  and  renting  the  said  farm,  &c.,  of  and  from  the  said  G.  H.  Vernon, 
and  had  thereupon  applied  to  and  requested  the  plaintiff  to  surrender  and 
relinquish  possession  of  the  said  farm,  &c.,  to  the  said  G.  H.  Vernon,  on 
the  said  *25th  of  March,  1842,  and  also  to  apply  to,  and  endeavour  r«o56 
to  pi^vail  upon,  the  said  G.  H.  Vernon  to  accept  of  such  surrender, 
and  also  to  accept  the  defendant  as  tenant  of  the  said  farm,  &c.,  in  lieu  of 
the  plaintiff,  from  the  said  25th  of  March,  1842 ;  that  thereupon  afterwards, 
and  whilst  the  plamtiff's  tenancy  was  still  subsisting,  to  wit,  on  the  1st  of 
August,  1841,  in  consideration  that  the  plaintiff  would  surrender  and  relin- 
quish possession  of  the  said  farm,  &c.,  to  the  said  G.  H.  Vernon  on  the  said 
25th  of  March,  1842,  and  would  apply  to  the  said  G.  H.  Vernon,  and  en- 
deavour  to  prevail  upon  him  toacc^  of  such  surrender^  and  also  to  accept  the 
defendant  as  tenant  of  the  said  farm,  &c.,  in  lieu  of  the  plaintiff,  from  the 
said  25th  of  March,  1842,  the  defendant  promised  the  plaintiff  to  pay  her 
100/.  when  and  as  soon  he  the  defendant  should  become  such  tenant  to  the 
said  G.  H.  Vernon  as  aforesaid,  in  lieu  of  the  plaintiff,  as  aforesaid :  Aver- 
ment, that  afterwards,  and  after  the  making  of  the  said  promise,  to  wit,  on 
the  25th  of  March,  1842,  the  plaintiff,  confiding  in  the  said  promise  of  the 
defendant,  and  in  hopes  of  his  faithful  performance  thereof,  did  surrender 
and  relinquish  possession  of  the  said  ferm^  &c.,  to  the  said  G.  H.  Vernon, 


859  Cocking  v.  Ward-  T.  T.  1845. 

from  the  day  and  year  kst  aforesaid,  and  did  also  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  apply  to  the  said  G.  H.  Vernon,  and  endeavour  to  prevail 
upon  him  to  accept  of  such  surrender,  and  also  to  accept  the  defendant  as 
tenant  of  the  said  fanui  &c.,  in  lieu  of  the  plaintiff,  fiom  the  day  and  year  last 
aforesaid ;  and  although  the  said  G.  H.  Vernon  did  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  accept  of  such  surrender,  and  did  also  then  ac- 
cept the  defendant  as  such  tenant  aforesaid,  in  lieu  of  the  plaintiff;  and  al- 
though the  defendant  did  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
^8601  ^^^'  ^^^^  ^^^  ^^^  ^^^^  possesion  *of  the  said  farm,  &c.,  and  then 
become  tenant  thereof  to  the  said  G.  H.  Vernon,  in  lieu  of  the  plain- 
tiff; yet  the  defendant  did  not  nor  would,  although  often  requested  so  to  do, 
when  he  so  became  and  was  accepted  as  such  tenant  as  last  aforesaid,  or  at  any 
other  time,  pay  to  the  plaintiff  the  said  sum  of  100/.,  or  any  part  thereof,  but, 
on  the  contrary  "diereof,  then  and  still  did  wholly  neglect  and  refuse  so  to  do, 
and  the  same  and  every  part  thereof  was  still  wholly  due  and  unpaid,  &c. 

There  teas  also  a  count  upon  an  account  stated. 

The  defendant  pleaded — ^first,  non  assumpsit,  to  the  whole  declaration — 
secondly,  to  the  first  count,  that  the  plaintiff  did  not  apply  to,  and  endeavour 
to  prevail  upon,  the  said  G.  H.  Vernon,  to  accept  the  defendant  as  tenant 
of  the  said  farm,  &c.,  in  the  declaration  mentioned,  in  Heu  of  the  plaintiff, 
in  manner  and  form  as  in  the  declaration  alleged ;  concluding  to  the  country. 

Issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  last  Summer  assizes  for  Notting- 
hamshire, the  following  facts  appeared.  The  plaintiff  was  in  possession  of 
a  farm  which  her  deceased  husband  had  for  some  years  occupied  under  Mr. 
Vernon,  and  was  about  to  relinquish  it.  The  defendant,  who  was  the  oc- 
cupier of  an  adjoining  farm,  being  desirous  of  obtaining  possession  of  the 
plaintiff^s  farm,  promised  the  plaintiff,  that,  if  she  would  give  up  possession 
at  Lady-day,  1842,  and  would  induce  the  landlord  to  accept  the  defendant 
as  tenant  in  lieu  of  the  plaintiff,  he  would  pay  her  1002.  The  plaintiff 
thereupon  communicated  to  Mr.  Vernon  her  intention  to  quit  at  Lady-day, 
and  asked  him  to  accept  the  defendant  as  tenant  The  pisdntiff,  accord- 
ingly, quitted  the  farm  at  the  time  mentioned,  and  the  defendant  became 
tenant.  When  requested  to  pay  the  100/.  according  to  his  promise,  the 
defendant  admitted  his  liability,  and  asked  for  time,  saying  he  would  pay  it 
*86l1  ^^^^  ^^  S^^  ^^  ^valuation  of  his  own  farm ;  which,  it  appeared, 
he  had  since  obtained. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  agreement,  if  any 
existed,  beingibr  the  sale  of  an  interest  in  land,  it  could  not  be  proved  by 
parol  testimony. 

For  the  plaintiff  it  was  insisted,  that  the  contract  being  executedj  it  might 
be  proved  by  parol ;  and  it  was  further  contended  for  the  plaintiff,  that  there 
was,  at  all  events,  sufficient  evidence  of  an  account  stated. 

A  verdict  was  taken  for  the  plaintiff,  damages  100/. ;  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him,  if  the 
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court  should  be  of  o{nnloa  that  there  was  DOt  sufficient  evidence  to  sustain 
the  verdict  upon  either  count. 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term,  accordin^y  obtained  a  rule 
nisi  to  enter  a  nonsuit,  or  a  verdict  for  the  defendant ;  or  for  a  new  trial,  on 
the  ground  that  the  evidence  did  not  sustain  the  promise  alleged  in  the 
declaration.  He  cited  BuUemere  v.  Hayes j  5  M.  &  W.  456 ;  (a)  Price  v. 
Leybum,  Gow's  N.  P.  C.  109;  and  Mayfield  v.  Wadsley^  3  B.  i  C.  357, 
5  D.  &  R.  224.    [Maule,  J.,  referred  to  Gr^th  v.  Youngs  12  East,  513.] 

Ckannell,  Serjt.,  (with  whom  was  Wood,)  in  Easter  term,  showed  cause. 
The  consideration  in  this  case  is  executed;  and  therefore  the  objection  that 
the  special  count  could  only  be  proved  by  a  memorandum  or  note  in 
writing  that  would  satisfy  the  statute  of  frauds,  does  not  arise.  The  con- 
tract declared  on  does  not  show  any  stipulation  for  the  conveyance,  by  Mrs. 
Cocking  to  the  defendant,  of  any  interest  in  land.  [Cresswell,  J«  It 
points  to  a  surrender  or  relinquishment  by  her,  of  an  interest  *ia  land  r^ocn 
in  favour  of  the  defendant.]  The  mere  surrender  of  the  farm  to  the  ^ 
landlord  (&)  would  not  fix  upon  the  defendant  any  liability  to  pay  the  100/. : 
the  money  was  to  be  paid  only  in  the  event  of  the  defendant  obtaining  pos- 
session of  the  farm  through  the  plaintiff's  intercession.  When  he  obtained 
possession  the  contract  was  executed.  The  statute  only  applies  to  the  case 
of  a  contract  between  the  immediate  parties.  [Tindal,  C.  J.  The  words 
of  the  statute  are  very  general :  <<  No  action  shall  be  brought  upon  any 
contract  or  sale  of  any  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  shall  be  in  writing,"  &c.  Is  not  this  an  agreement  to  surrender 
the  possession  of  the  land  ?  And  is  not  that  a  contract  involving  an  interest 
in  or  concerning  lands  ?]  This  case  is  precisely  within  the  principle  of 
Price  V.  Leybum.  It  was  there  ruled  that  the  statute  29  Car.  2,  c.  3,  s.  4, 
does  not  invalidate  an  executed  parol  contract,  so  as  to  prevent  a  party  to 
it  from  maintaining  an  action  for  a  breach  of  it,  where  the  breach  does  not 
relate  to  an  interest  in  land,  although  the  contract  itself  stipulates  that  the 
defendant  should  be  substituted  as  tenant,  in  the  stead  of  the  plaintiffs,  of 
the  premises  then  in  their  occupation.  Dallas,  C.  J.,  there  says :  «  The 
plaintifls  do  not  seek  to  enforce  a  parol  contract  respecting  land.  The 
foundation  of  this  action  is,  the  breach  of  an  engagement  which  has  no  re- 
lation to  an  interest  in  land.  Besides,  the  contract  b  executed ;  and  there- 
fore, I  think,  the  objection  is  not  well  founded."  In  many  cases  a  party  is 
precluded  from  maintaining  an  action  upon  an  executory  contract,  where, 
if  the  consideration  be  executed,  an  action  will  lie.  In  the  former  part  of 
this  ^declaration,  the  consideration  stated  is  undoubtedly  an  execu-  rwogo 
tory  one:  but,  taking  the  whole  declaration  together,  it  discloses  a 
contract  completely  executed,  so  far  at  least  as  the  plaintiflT  is  concerned. 

(a)  As  to  which,  see  6  Mann.  Sc  Gr.  64. 

(6)  The  sarrender  heing  hefbie  the  late  atatotes,  6  &  7  Vict  c  76,  tna  8  &  9  Vict,  c  106, 
did  not  require  a  deed ;  hot  it  required  a  note  in  writing  under  the  atatote  of  frauda.  The  only  anr- 
render  in  thia  caae  would  be  the  aoquieacenoe  by  the  plaindff  in  the  demise  to  the  defendant 
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In  Grijffiih  v.  Twngy  12  East^  513,  a  tenant  having  agreed  with  bis  land- 
lady, that,  if  she  would  accept  another  person  for  her  tenant  in  his  place, 
(he  being  restrained  from  assigning  the  lease  without  her  consent,)  he  would 
pay  her  40/.  out  of  100/.  which  he  was  to  receive  for  the  good-will,  if  her 
consent  were  obtained ;  and  having  received  the  100/.  from  the  new  tenant, 
who  was  cognisant  of  this  agreement :  it  was  held  that  he  was  liable  to  the 
landlady  in  an .  action  for  money  had  and  received  for  her  use — the  con- 
sideration bemg  executed,  and  therefore  the  case  being  taken  out  of  the 
statute  of  frauds,  as  a  contract  for  an  interest  in  land.  And  Lord  Eixen- 
BOROUGH  said :  « If  one  agree  to  receive  money  for  the  use  of  another  upon 
consideration  executed,  however  frivolous  or  void  the'  consideration  mig^t 
have  been  in  respect  of  the  person  pajring  the  money,  if,  indeed,  it  were  not 
absolutely  immoral  or  illegal,  the  person  so  receiving  it  cannot  be  permitted 
to  gainsay  his  having  received  it  for  the  use  of  that  other.  I  was  misled  at 
the  trial  by  having  my  attention  called  to  the  statute  of  frauds ;  when  in 
truth  the  question  was  wholly  collateral  to  it.^  [Cresswell,  J.  That 
proceeds  upon  the  ground  that  money  paid  for  the  purpose  of  being  handed 
over  to  a  third  person,  is  money  had  and  received  to  the  use  of  such  third 
person.]  In  BuOemere  v.  Hayes^  5  M.  &  W.  456,  the  whole  contract  be- 
tween the  parties  had  relation  to  the  sale  of  an  interest  in  land.  But  here, 
that  which  the  statute  requires  to  be  evidenced  by  writing  forms  a  small 
part  only  of  the  subject-matter  of  the  contract,  and  is  only  introductory  to 
«8641  ^^^  which  was  to  entitle  the  plaintiff  to  claim  the  100/.  *The  de- 
fendant, having  had  the  full  benefit  of  the  contract,  cannot  now 
turn  round  and  say  that  the  plaintiff  is  not  entitled  to  recover,  because  one 
of  the  stipulations  was  executory  in  its  character,  and  only  to  be  evidenced 
by  a  note  in  writing.  [Tindal,  C.  J.  I  know  of  no  auUiority  for  splitting 
the  consideration,  in  the  way  you  suggest.]  In  Hallen  v.  Runder,  1  Cr., 
M.  &  R.  266, 3  Tyrwh.  959,  A.  having  occupied  a  house  as  tenant  to  B.  in 
which  there  were  certain  fixtures  which  A.  had  purchased  on  entering  the 
house,  and  which  he  had  a  right  to  remove  during  bis  tenancy,  agreed,  at 
B.'s  request,  a  few  days  before  the  expiration  of  his  tenancy,  to  forbear  to 
remove  the  fixtures,  B.  agreeing  to  take  them  at  a  valuation,  to  be  made  by 
two  brokers.  ^  A.,  at  the  expiration  of  his  tenancy,  delivered  up  possession 
of  the  house  to  B.,  leaving  the  fixtures  on  the  premises.  On  the  following 
day  the  fixtures  were  valued  by  two  brokers  at  the  sum  of  40/.  10^.,  and  the 
valuation  was  signed  by  them  accordingly.  A.  having  brought  indebitatus 
assumpsit  for  the  price  and  value  of  fixtures,  &c.,  bargained  and  sold,  and 
for  fixtures  sold  and  delivered — it  was  held  that  the  action  was  maintainable, 
and  that  this  was  not  a  sale  of  an  interest  in  land  within  the  fourth  section 
of  the  statute  of  frauds.  In  Lord  Falmouih  v.  TTiomas^  1  Cr.  &  M.  89, 
3  Tyrwh.  26,  the  bargain  for  the  sale  of  the  crops  was  made  directly  between 
the  plaintiff  and  the  defendant. 

At  all  events,  there  was  abundant  evidence  to  go  to  the  jury  upon  the 
account  stated.    When  applied  to  for  the  100/.  after  he  had  been  let  into 
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possession  of  the  iarm,  the  defendant  repeatedly  acknowledged  his  liability, 
and  promised  to  pay  as  soon  as  he  obtained  the  valuation  of  his  own  fann  ; 
and  that,  it  appeared  he  had  obtained.  Assuming,  therefore,  that  the  plain- 
tiff fails  to  ^maintain  her  action  on  the  first  count,  she  is  clearly  en-  rAocR 
titled  to  retain  the  verdict  upon  the  second  count.  ^ 

Sir  T.  WUdej  Serjt.,  (with  whom  was  JVIettor,)  in  support  of  the  rule.  It 
is  no  part  of  the  policy  of  the  courts  to  fritter  away  the  statute  of  frauds,  the 
object  of  which  was  to  protect  men  from  having  parol  contracts  set  up 
against  them  at  distant  periods,  by  .means  of  fraud  and  perjury.  Here,  the 
defendant  is-  found  in  the  occupation  of  a  farm,  which  he  has  held  from 
Lady-day,  1842 ;  and  it  is  now  sought  at  this  remote  period,  to  show,  by 
oral  testimony,  the  terms  upon  which  he  was  let  in.  It  is  impossible  to 
conceive  a  case  coming  more  directly  within  the  purview  of  the  statute.  A 
surrender  and  determination  of  the  plaintiff's  tenancy,  as  well  as  the  accept- 
ance of  the  defendant  as  tenant,  were  requisite,  before  any  benefit  could 
arise  to  the  latter  from  the  agreement.  What  is  that  but  a  contract  for  an 
interest  in  or  concerning  lands  ?  It  is  not  denied  that  there  may  be  cases 
where  an  action  will  lie  on  an  executed  contract,  although  no  action  would 
have  lain  had  the  contract  remained  executory  onl}r.  But,  to  apply  that 
rule  to  the  facts  of  this  case,  would  be  to  let  in  all  the  mischief  which  the 
statute  of  frauds  was  intended  to  exclude.  In  a  case  of  Waltoff  v.  Frisby, 
tried  before  Patteson,  J.,  at  the  last  summer  assizes  at  Leicester,  that 
learned  judge  rejected  parol  evidence,  under  circumstances,  as  nearly  as 
possible,  paraUel  with  those  of  the  present  case.  Courts  of  justice  have 
always  been  astute  in  giving  effect  to  the  provision^of  statutes  directed  to 
the  upholding  of  a  great  moral  principle ;  as  in  the  cases  under  the  apothe- 
caries' act,  or  under  the  statute  29X3ar.  2,  c.  7,  against  Sunday  trading: 
see  Apothecaries^  Company  v.  Roby,  5  B.  &  Aid.  949, 1  D.  &  R.  564 ;  SmU/i 
v.  Sparrow,  4  Bingh.  84,  12  J.  B.  Moore,  266,  2  C.  &  P.  544,  and  other 
*cases.  [The  court  here  intimated  to  the  learned  seijeant  that  he  r«Qgc 
need  not  argue  this  point  any  further,  as  they  were  all  of  opinion 
that  the  first  count  did  disclose  a  contract  relating  to  an  interest  in  lands, 
within  the  meaning  of  the  statute  of  frauds.] 

Assuming,  then,  that  the  statute  precludes  the  plaintiff  from  recovering 
directly  upon  the  contract,  the  question  is,  whether  she  can,  by  proof  of  a 
mere  conversation,  indirectly  obtain  the  benefit  of  the  contract.  It  would 
be  inconsistent  with  every  principle  of  justice,  and  in  a  high  degree  dis- 
creditable to  the  law,  to  permit  such  an  argument  to  prevail.  [Erle,  J. 
An  admission  by  the  defendant  that  there  was  such  an  agreement  in  writ- 
ing, would  be  proof  of  the  agreement :  that  certamly  is  letting  in  all  the 
evil  you  point  out.]  To  apply  that  principle  here  will  be  nothing  less  than 
repealing  the  statute.(a)  In  Lord  Falmouth  v.  Thomas^  1  Cr.  &  M.  89, 
3  Tyrwh.  26,  in  inddktaius  assumpsit  upon  an  account  stated,  the  defend- 
ant pleaded,  that,  before  the  stating  of  the  account,  there  was  a  verbal 
agreement  for  the  sale  of  certain  crops  growing  upon  the  plabtiff's  land, 

(a)  Port,  870(c). 
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and  for  woik,  labour,  and  materials  done  and  used  in  ^preparing  the  laoo 
for  tillage ;  and  that  there  was  a  treaty  for  the  plaintiff's  letting,  s^d  for  the 
defendant's  taking,  the  land  for  fourteen  years,  to  which  the  defendant 
assented,  and  that  the  money  to  be  paid  for  the  crops,  and  the  work,  labour, 
and  materials,  was  the  money  concerning  which  the  account  was  stated ;  and 
that  there  was  no  agreement  in  writing,  or  any  note  thereof.  To  this  plea 
the  plaintiff  replied,  that,  before  the  account  was  stated,  the  defendant  had 
mown,  &c.,  the  crops  and  taken  them  to  his  own  use,  and  had  received  the 
amount  of  the  work  and  labour  and  materials.  The  defendant  rejoined, 
*8GT\  ^^^^^^^S  ^^  ^^  ^^^  mown,  &c.,  the  crops  and  received  *the 
^  amount  of  the  work,  &c.,  before  the  stating  of  the  account.  And 
it  was  held,  upon  general  demurrer,  that  the  contract,  as  it  appeared  on  the 
pleadings,  was  within  the  statute  of  frauds,  and  that  the  plaintiff  could  not 
recover.  There,  as  here,  the  contract  was  executed ;  (a)  and  the  attempt  to 
sustain  the  account  stated  was  unsuccessful.  The  case  of  Price  v.  Leybum  is 
not  law ;  and,  at  all  events,  it  is  quite  beside  this  question.  Cur.  adv.  vuli. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

There  were  two  questions  brought  before  us  in  this  case— one,  whether 
the  contract  stated  in  the  first  count  of  the  declaration  was  a  contract  which 
was  required  to  be  proved  by  a  written  memorandum  signed  by  the  party 
—the  other,  whether  there  was  sufficient  evidence  to  maintain  the  verdict 
for  the  plaintiff  on  the  count  upon  an  account  stated. 

The  special  count  of  the  declaration  was  framed  u£on  an  agreement 
between  the  plaintiff  and  the  defendant,  that  if  the  plaintiff,  the  tenant  of  a 
farm,  would  surrender  (4)  her  tenancy  to  her  landlord  on  the  25th  of  March 
then  next,  and  would  prevail  on  her  landlord  to  accept  the  defendant  as  his 
tenant  in  the  place  of  the  plaintiff,  he  the  defendant  would  pay  the  plaintiff 
100/.  as  soon  as  he  should  become  the  tenant  of  the  land. 

It  was  not  contended  that  a  contract  under  which  the  plaintiff,  m  con- 
sideration of  a  sum  of  money,  gave  up  her  tenancy  in  the  land,  and  pro- 
cured the  defendant  to  be  put  into  her  place,  was  not  <<  a  sale  of  an  interest 
in  the  land"  within  the  meaning  of  the  statute  of  frauds:  but  the  argument 
*RrR1  ^^^^^^  ^^  ^^^'  ^'^^y  although,  *if  this  contract  had  been  executory, 
^  it  must  have  been  proved  by  an  agreement  or  memorandum  in 
writing,  yet,  as  it  was  executed^  as  the  plaintiff  had  surrendered  her  tenancy, 
and  had  procured  the  defendant  to  be  made  tenant  instead  of  herself,  the 
case  was  not  to  be  held  to  be  within  the  statute :  and  the  case  of  Price  y. 
Leybum^  before  Dallas,  C.  J.,  was  relied  upon  as  an  authority  to  that 
effect.  But,  as  the  special  count  is^  this  action  is  framed  upon  the  very 
contract  itself,  to  enforce  the  payment  by  the  defendant  of  the  sum  stipu** 
lated  to  be  paid  as  the  price  of  the  interest  in  the  land  which  the  plaintiff 
gave  up,  and  to  which  the  defendant  succeeded,  we  think  the  contract  itself 
cannot  be  considered  as  altogether  executed^  so  long  as  the  defendant's  part 

(a)  In  Lord  FabnoiUh  v.  Thoma$,  the  demurrer  edmitted  the  truth  of  the  rejoinder,  in  which 
tiie  e^joentkftk  of.  the  oontnct  wae  distinctlj  dmM, 
(a)ViderapiA,8es,n. 
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still  remaiBS  to  be  performed.  And  the  case  appears  to  us  to  fall  withb  the 
principle  adverted  to  by  Le  Blakc,  J.,  in  OiijJUh  y.  Young:  and,  further, 
we  think  the  case  of  Bvttemere  v.  Hayes{a)  is  an  authority  in  point  that 
the  present  contract,  though  executed  on  the  part  of  the  plaintiff,  yet,  not 
being  executed  on  the  part  of  the  defendant  also,  is  still  to  be  considered 
as  a  contract  within  the  statute  of  frauds. 

The  plaintiflT,  therefore,  failing  upon  the  special  contract,  the  remaining 
question  is,  whedier  she  is  in  a  condition  to  recover  the  100/.  under  the 
count  upon  an  account  stated.  There  was  distinct  evidence  in  this  case, 
that,  afler  the  plaintiff  had  given  up  the  possession,  and  after  the  defendant 
had  succeeded  to  it  through  the  plaintiff's  application  to  the  landlord,  the 
defendant  admitted  that  he  owed  the  100/.  to  the  plaintiff.  And  this  ap- 
pears to  us  to  be  sufficient  evidence  to  enable  the  plaintiff  to  recover  on  the 
account  stated.(i}  The  objection  was,  that  the  admission  of  a  debt  wiU 
only  enable  a  plaintiff  to  recover  as  upon  an  account  stated,  where  the  debt 
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and  that,  here  the  plaintiff  could  not  recover  upon  the  original  con- 
tract, inasmuch  as  it  was  not  evidenced  by  a  writing  signed. 

But,  in  the  first  place,  such  an  exception  is  contrary  to  the  audiority  of 
several  decided  cases.  In  Knowles  v.  Michel^  13  East,  249,  the  ground  of 
the  original  debt  was  a  sale  to  the  defendant  of  standing  trees,  which  the 
defendant  aflerwards  procured  to  be  felled  and  taken  away ;  and  the  ob- 
jection was,  that  the  plaintiff  could  not  recover  on  the  original  contract  for 
standing  trees,  which  formed  part  of  the  realty:  but  it  was  held,  neverthe- 
less, that  the  acknowledgment  of  the  price  to  be  paid  for  the  trees,  after 
they  were  felled  and  applied  to  the  use  of  the  defendant,  was  sufficient  to 
sustain  the  count  on  the  account  stated ;  Lord  Ellenborouish  saying,  that, 
if  there  were  an  acknowledgment  by  the  defendant,  of  a  debt  due  to  the 
phindff  upon  any  account,  it  was  sufficient  to  enable  him  to  recover  on  an 
account  stated.  And  aflerwards,  in  ISghmore  v.  Primrosej  6  M.  &  Sel.  6&, 
the  court  held  that  the  proof  of  die  acknowledgment  of  one  item  of  debt 
only,  was  good  to  support  a  count  upon  an  account  stated;  and  the  former 
case  was  there  mentioned  with  approbation,  and  relied  on.  In  Pmdum  v. 
Chilcattj  3  C.  &  P.  236,  there  was  a  verbal  contract  for  turnips  growing 
in  a  field,  upon  which  it  was  held  the  plaintiff  could  not  recover ;  yet,  as 
the  defendant  admitted,  after  some  of  the  turnips  were  drawn,  that  he  owed 
the  plaintiff  3/.  for  them,  it  was  held,  at  nisi  prius,  that  he  could  recover 
to  that  amount  upon  an  account  stated ;  and  no  motion  was  made  to  the 
court  to  question  the  ruling.  And,  in  Seago  v.  Deane^  4Bingh.  469, 1 M. 
&  P.  227,(c)  a  promise  to  *pay  a  specified  sum,  where  the  par^  r*870 
had  had  the  benefit  of  the  contract,  though  he  could  not  have  been  ^ 
sued  upon  it,  on  account  of  its  being  a  verbal  contract  only,  was  held  to  be 

(a)  Vide  6  Mann,  dc  Gr.  64.  {h)  Vide  post,  p.  809  (d). 

(c)  In  a  real  account  fltated,  the  extinction  of  croes  demanda  ptr  eonfusiantm, — not  the  btro 
act  of  aecoQntingy— appean  to  form  the  oonoderatioa  of  the  promiae  to  pay  the  balanoa. 
VOL.  I.  68 
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good  eyidence  on  the  account  stated.  See  also  Peacock  y.  Harris^  10  East, 
104.  Upon  the  authority,  therefore/ of  decided  cases,  we  think  the  plain- 
tiff's right  to  the  verdict  on  the  account  stated  may  be  sustained. 

And  we  think  it  sustainable  also  on  principle ;  for,  after  the  debt  has 
formed  an  item  in  an  account  stated  between  the  debtor  and  his  creditor,  it 
must  be  taken  that  the  debtor  has  satisfied  himself  of  the  justice  of  the 
demand,  that  it  is  a  debt  which  he  is  morally,  if  not  legally,  bound  to 
pay,(a)  and  which  therefore  forms  a  good  consideration  for  a»new  promise : 
and  the  creditor,  on  the  other  hand,  may  reasonably  be  excused  for  not 
preserving  the  evidence  which  would  have  been  necessary  to  prove  the 
original  debt  before  such  admission.  The  principle  may  not,  perhaps,  be 
applicable  to  cases  where  it  can  be  shown  the  original  debt  is  absolutely 
void  fi*om  any  illegal  or  immoral  consideration,  or  where  it  is  made  void 
by  any  statute,  as,  by  those  against  usury  or  gaming ;  but  we  think  it  applies 
to  cases  where  the  only  objection  is,  that  the  original  debt  might  not  have 
been  recoverable,  from  the  deficiency  of  legal  evidence  to  support  it. 

We  therefore  think  the  verdict  for  the  plaintiff  on  the  first  count  should  be 
set  aside,  and  a  verdict  thereon  entered  for  the  defendant ;  but  that  the  verdict 
should  stand  for  the  plaintiff  on  the  second  count.(i)        Rule  accordingly. 

(a)  Ab  to  the  sufficiency  of  a  conrnderation  ariang  out  of  a  moral  obligation,  see  Lu  ▼. 
Mugeridge,  6  Taunt  86;  Seago  ▼.  Deane,  Bupri,  689 ;  IMtlrfidd  t.  Sku^  8  B.  &  Ad.  811 ; 
EoMtwood  ▼.  Kenyan,  U  A.  dc  £.  438,  3  P.  ^  D.  376,  antd,  814. 

(6)  «  No  action  shall  be  brought  upon  any  contract,  or  tale,  of  lands,  dec,  or  any  intereal 
of  or  concerning  them,  unless,*'  Ac    This  count  was  on  a  promise  to  pay  the  price. 
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The  following  order,  signed  by  the  fifteen  judges,  was  promulgated  at 
chambers,  on  the  12th  of  June,  1845: — 

<<  We  have  considered  the  means  best  calculated  to  prevent  parties  from 
fraudulently  obtaining  judges'  orders  for  signing  judgment,  and  recommend 
that  the  following  precautions  be  adopted : — 

"  That  all  written  consents  upon  which  such  orders  are  obtained,  shall 
be  preserved  in  the  chambers  of  the  respective  courts. 

«  That,  in  actions  where  the  defendant  has  appeared  by  attorney,  no 
such  order  shall  be  made,  unless  the  consent  of  the  defi^dant  be  given  by 
his  attorney  or  agent. 

i<  That,  where  the  defendant  has  not  appeared,  or  has  appeared  in  per- 
son, no  such  order  shall  be  made,  unless  the  defendant  attends  the  judge 
and  gives  his  consent  in  person,  or  unless  his  written  consent  be  attested 
by  an  attorney  acting  on  his  behalf:  but  we  think  that  these  precautions 
are  unnecessary  where  the  defendant  is  a  barrister,  conveyancer,  special 
pleader,  or  attorney." 

n  We  think  that  Sunday  ought  to  be  counted  as  one  of  the  four  days 
between  the  delivery  of  paper-books  and  the  day  of  argument,  except  it  is 
the  last,  when  it  is  to  be  omitted,  accordmg  to  the  general  rule." 

END  OF  TBINiry  TEBM* 
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LOGAN  t?.  BELL.    July  2. 

By  ft  deed  of  ■ettlement  prepftnitoiy  to  ihe  mftrriage  of  A.  and  B^  kndB  were  conveyed  to  C. 
and  bis  heirs,  to  the  use  of  B.  and  her  heirs,  until  the  marriage  should  be  solemnized ;  and, 
from  and  immediately  after  the  solemnization  thereof,  to  the  Qse  of  such  person  or  persona, 
Ibr  each  estate  or  estates,  and  upon  sach  trasts,  drc,  as  B^  notwithstanding  covertore,  and 
whether  covert  or  sole,  and  without  consent,  dec.,  should,  by  any  deed  or  writing  under  seal,  or 
by  her  last  will,  or  any  writing  in  the  nature  of,  or  purporting  to  be,  her  last  wiU,  or  any  codicil 
thereto,  limit,  direct,  or  appoint,  Ac ;  and  in  de&ult  of  and  until  such  appointment,  to  the 
use  of  C,  during  the  joint  lives  of  A.  db  B. ;  and,  after  the  decease  of  either  of  them,  to  the 
use  of  B.,  her  heirs  and  assigns,  for  ever. 

After  the  execution  of  the  settlement,  and  befor*  the  marriage,  B.,  by  a  codicil  to  a  will  made 
by  her  some  months  previously,  in  terms  referring  to  the  power  contained  in  the  settlement, 
devised  the  lands  in  trust  for  the  children  of  the  marriage,  and,  in  default  or  ftilure  of  chtl- 
dren,  in  trust  for  A.  for  life : — 

JBSrU,  that  this  was  a  good  execution  of  the  power,  though  made  htfort  the  marriage,  and  noi- 
withetanding  that  the  event  upon  which  it  was  to  take  efibct,  vis.,  the  marriage  of  A.  d^  B^ 
was  contingent. 

Debt,  for  money  received  by  the  defendant  to  the  plaintiff's  use,  and 
for  money  due  from  the  plaintiff  to  the  defendant  upon  an  account  stated. 

*The  defendant  pleaded — first,  that  he  was  never  indebted —    r«Q7Q 
secondly,  that  the  causes  of  action  did  not,  nor  did  any  of  them, 
accrue  within  six  years  next  before  the  commencement  of  the  suit — 
thirdly,  payment  before  action  brought. 

The  cause  came  on  trial  before  Cresswell,  J.,  at  the  sittings  after 
Trinity  term,  1844,  when  a  verdict  was  found  for  the  plaintifi^  subject  to 
the  following  case: — 

This  action  is  brought  to  recover  certain  rents  of  freehold  estates  re- 
ceived by  the  defendant  from  the  tenants,  and  which  the  plaintiff  claims 
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as  his  moneys,  and  which  the  defendant  denies  to  be  his ;  and  the  fol- 
lowing are  Ihe  facts  on  which  the  plaintiff  rests  his  claim: — 

On  the  26th  of  October,  1825,  th6  plaintiff  married  Isabel  Wight ;  in 
contemplation  of  which  marriage,  on  the  22d  of  October,  1825,  a  marriage 
settlement,  by  lease  and  release,  of  the  said  freehold  estates,  was  duly 
executed.  A  copy  of  the  settlement  is  annexed  to,  and  is  agreed  to  be 
read  as  part  of,  the  case. 

On  the  24th  of  October,  1825,  two  days  before  her  marriage  with  the 
plaintiff,  Isabel  Wight  made  a  codicil, — ^under  seal,  and  duly  attested  by 
three  ^tnesses — to  a  will  made  by  her  on  the  9th  of  January,  1824. 
Copies  of  the  will  and  codicil  are  annexed  to,  and  are  agreed  to  be  read 
as  part  of,  the  case.    . 

Isabel,  the  plaintiff's  wife,  died  on  the  24th  of  January,  1837,  without 
issue;  since  which  time  the  defendant  has  received  the  rents  and  profits 
of  the  said  estates.(a) 

On  the  12Ui  of  September,  1836,  Thomas  Gilchrist,  a  trustee  in  the 
said  marriage  settlement,  and  the  plaintiff's  said  wife  Isabel  Logan,  and 
•8741  ^^^^^  Logan,  granted  •a  lease  to  Benjamin  Bean — a  copy  of 
which  is  also  set  out  in  the  appendix. 

On  the  22d  of  March,  1843,  letters  of  administration  to  the  goods,  chat- 
tels, and  effects  of  the  said  Isabel  Logan,  were  granted  by  the  Preroga- 
tive Court  of  Canterbuiy,  to  the  plaintiff,  her  husband. 

The  defendant  has  paid  to  the  plaintiff  the  full  amount  of  the  rents  up 
to  Mrs.  Logan's  death,  including  fractional  sums  beyond  the  rent  due  on 
the  days  of  reservation  or  payment  preceding  her  death. 

After  the  death  of  Mrs.  Logan,  and  before  the  commencement  of  this 
action,  her  heir  at  law  made  claim  to  the  property,  the  rents  of  which  are 
the  subject  of  this  action. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  en- 
titled to  recover  in  this  action  the  rents,  or  any  part  thereof,  received  by 
the  defendant;  if  so,  a  verdict  is  to  be  entered  for  an  amount  to  be  ascer- 
tained as  before  mentioned ;  and,  if  the  plaintiff  is  not  so  entitled,  then  a 
nonsuit  to  be  entered. 

By  the  settlement,  bearing  date  the  22d  of  October,  1825,  made  be- 
tween Isabel  Wight,  spinster,  of  the  first  part,  George  Logan,  of  the  se- 
cond part,  and  Thomas  Gilchrist,  of  the  third  part — reciting  that  a  mar- 
riage had  been  agreed  upon,  and  was  intended  to  be  shortly  had  and 
solemnized,  between  the  said  Isabel  Wight  and  George  Logan,  and  that 
the  said  Isabel  Wight  was  seised  in  fee-simple  of  the  several  messuages 
and  hereditaments  thereinafter  particularly  described,  and,  upon  die 
treaty  for  the  said  intended  marriage,  it  was  agreed  (amongst  other 
things)  that  the  said  messuage  and  hereditaments  should  be  conveyed, 
settled,  and  assigned  in  the  manner  thereinafter  expressed  and  declared 

(a)  It  wai  agreed  between  the  parties  that  the  amount  of  the  receipts,  and  of  all  payments  to 
be  allowed  against  such  receipts,  should,  in  case  the  parties  differed,  be  referred  to  a  barrister. 
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-^the  premises  ih  question  were  conveyed  to  the  said  Thomas  Gilchrist 
and  his  heirs,  to  the  use  of  *the  said  Isabel  Wight  and  her  heirs  rfto-Yx 
unto  the  said  intended  marriage  should  be  had  and  solemnized  ;  ** 
and,  from  and  immediately  after  the  solemnization  thereof,  to  the  use  of 
such  person  or  persons,  for  such  estate  or  estates,  interest  or  interests,  and 
to  and  for  such  ends,  intents,  and  purposes,  and  upon  such  trusts,  and 
charged  and  chai^able  in  such  manner,  and  subject  to  such  powers, 
provisoes,  declarations,  and  agreements  as  the  said  Isabel  Wight,  not- 
withstanding her  said  intended  or  any  future  coverture,  and  whether  she 
fiball  be  covert  or  sole,  and  without  the  consent,  concurrence,  or  privity, 
of  her  husband,  or  with  such  consent,  concurrence,  or  privity  at  any 
time  or  times,  and  from  time  to  time,  shall,  in  and  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered  in  the  pre- 
sence of,  and  attested  by,  two  or  more  credible  witnesses,  or  in  and  by 
her  la^  will  and  testament,  or  any  writing  in  the  nature  of  or  purporting 
to  be,  her  last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be 
by  her  signed  and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  limit,  direct,  or  appoint,  or  give  or  devbe  the 
same :  and,  for  want,  and  in  default  of,  and  until  such  limitation,  direc- 
tion, or  appointment,  gift,  or  devise  shall  be  effectually  made,  and  in  case 
any  such  shall  be  made,  dien,  subject  thereto,  and  when  and  so  often  as 
the  estates  or  interests  thereby  limited  or  created  shall  respectively  cease 
and  determine,  to  the  use  of  the  said  Thomas  Gilchrist,  his  heirs  and  as- 
signs, for  and  during  the  joint  natural  lives  of  the  said  Isabel  Wight  and 
George  Logan,  in  trust  from  time  to  time  to  pay  the  rents,  issues,  and  profits 
of  the  said  hereditaments  and  premises  (after  all  taxes,  rates,  repairs,  in- 
surances, charges,  and  other  outgoings  payable  for  and  in  respect  of  the 
said  premises,  or  any  of  them,  shall  have  been  satisfied  thereout)  unto 
sudi  person  or  persons,  and  in  such  manner  as  she  the  said  Isabel  Wight, 
*by  note  or  order  in  writing  under  her  hand,  shall  order,  direct,  r*o7g 
or  appoint,  notwithstanding  her  coverture  ;  and,  in  default  of  such 
order,  direction,  or  appointment,  then  unto  the  proper  hiSinds  of  her  the 
said  Isabel  Wight,  to  and  for  her  sole  and  separate  use,  wholly,  and  in- 
dependently of  the  said  George  Logan,  and  without  ttie  same  being  in 
anywise  subject  to  his  debts,  control,  or  engagements ;  and  the  receipt  of 
the  ssdd  Isabel  Wight  alone,  it  was  thereby  declared,  should,  notwith- 
standing her  coverture,  be  a  sufficient  discharge  for  so  much  of  the  rents 
and  profits  of  the  said  premises  as  shall  therein  be  expressed  to  be  re- 
ceived :  and,  from  and  immediately  after  the  decease  of  either  of  them 
the  said  Isabel  Wight  and  George  Logan,  to  the  use  of  the  said  Isabel 
Wight,  her  heirs  and  assigns,  for  ever. 

The  will  of  Isabel  Wight,  referred  to  in  the  special  case,  was  as  follows : 
«  This  is  the  last  will  and  testament  of  me,  Isabel  Wight,  of,  &c,, 
spinster.     I  give  and  bequeath  all  sum  and  sums  of  money,  shares,  es- 
tates, and  interest  which  I  may  have  at  the  time  of  my  decease  in  any  of 

2Z 
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the  public  stocks  or  funds  of  Great  Britain  and  Ireland,  and  the  dividend 
or  dividendsy  interest,  and  proceeds  then  due  from  the  same,  and  all 
arrears  thereof,  unto  the  Rev.  Thomas  Smith  and  the  Rev.  Alexander 
Cameron,  their  executors,  &c.,  absolutely,  for  ever.  I  give  and  devise 
all  those  my  two  cottages,  messuages,  or  tenements,  &c.,  situate  at  Croy- 
don Common,  in  the  county  of  Surrey,  unto  the  said  Thomas  Smidi  and 
Alexander  Cameron,  their  heirs  and  assigns,  for  ever,  subject  neverthe- 
less to,  and  charged  with  the  payment  of,  50/.,  which  I  hereby  give  and 
bequeath  to  Simon  Lyster,  of  Croydon,  to  be  paid  twelve  calendar  months 
after  my  decease.  I  also  give  and  devise  all  that  my  messuage  or  tene- 
*8771  ^^°^> ^^^  yard,  &c.,  situate  in  the  High  Street,  *Croydon  afore- 
said, unto  William  Bell,  (the  defendant,)  his  heirs,  &c.,  for  ever, 
(subject  as  hereinafter  mentioned.)  I  also  give,  devise,  and  bequeath 
all  my  household  goods  and  ftimiture,  plate,  linen,  and  china,  and  aU 
other  my  moneys  and  securities  for  money,  and  all  the  rest,  residue,  and 
remainder  of  my  estate,  property,  and  effects  whatsoever,  real  or  per- 
sonal, unto  the  said  William  Bell,  his  heirs,  &c. ;  but  I  hereby  charge 
and  subject  the  said  messuages  and  premises,  and  the  said  residue  of  my 
estate  respectively  devised  and  bequeathed  to  the  said  William  Bell,  to 
and  with  the  payment  of  my  just  debts,  funeral,  and  testamentary  ex}>enses. 
And  I  herebjr  nominate,  constitute,  and  appoint  the  said  Thomas  Smith, 
and  Alexander  Cameron,  and  William  Bell,  executors  of  thb  my  vnll,  &C.. 
Dated,  January  9th,  1824." 

This  will  was  executed  in  the  presence  of,  and  attested  by,  three 
witnesses ;  as  was  also  the  codicil  referred  to  in  the  case,  and  which  was 
as  follows : — 

<<  This  is  a  codicil  to  my  before- written  will.  I  give  and  bequeath  all 
and  singular  my  messuages,  cottages,  and  hereditaments,  situate  at  Croy- 
don and  Croydon  Common  aforesaid,  and  all  my  shares  and  interest  in 
the  new  4  per  centum  annuities,  and  all  other  my  real  and  personal  estate 
whatsoever,  unto  William  Birdsell,  of  Berwick,  and  John  Greenfield,  of 
the  same  place,  and  their  heirs,  &c.,  upon  trust  for  all  the  children  of  my 
body  who  shall  survive  me  and  attam  twenty-one  year^  of  age,  and  their 
heirs,  &c.,  as  tenants  in  common,  in  equal  shares,  and  to  apply  a  com- 
petent part  of  the  interest,  rents,  and. dividends,  for  the  maintenance, 
during  their  mborities,  of  all  my  children ;  andyfor  default  of  such  chU- 
dren^  or  failure  of  t/iemj  in  trust  for  my  intended  husband  George  Logan 
and  his  assigns j  for  his  natural  life;  and,  from  and  after  his  decease,  in 
trust  for  all  the  children  of  his  body  who  shall  survive  him  and  attain 
•8781  *^^^^ty'^^®  years  of  age,  and  their  heirs,  &c.,  in  equal  shares, 
as  tenants  in  common,  and  to  apply  the  rents  and  interest  in 
manner  aforesaid  for  the  maintenance  and  education  of  them  during 
their  minorities :  and,  for  default  or  failure  of  sUcb  children  of  his  body, 
in  trust  to  pay,  assign,  convey,  and  transfer  or  dispose  of  all  my  said 
real  and  personal  estate  in  manner  as  the  same  is  given,  bequeathed) 
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devised,  and  directed  by  my  before- written  will.  Witness  my  hand,  this 
24th  day  of  October,  1824.  And  I  declare  this  to  be  an  appointment 
under  the  two  deeds  of  settlement  of  my  real  and  personal  estate,  on  my 
intended  marriage,  dated  the  22d  instant." 

Talfourdy  Serjt.,  for  the  plaintiff.(a)  The  question  is,  whether  the 
codicil  executed  by  Isabel  Wight,  though  revoked  as  a  testamentary  dis* 
position  by  her  subsequent  marriage,  does  not  still  enure  as  a  valid  exe- 
cution of  the  power.  It  has  undoubtedly  been  held  that  a  will  made  by 
a  feme  sole  in  pursuance  of  an  antenuptial  agreement  {riot  under  seal)  by 
which  it  was  stipulated  that  she  should  have  a  power  of  disposing  of  her 
property  by  will,  is  revoked  by  the  subsequent  marriage — Doe  d,  Hodsden 
Y.  Staple^  2  T.  R.  684 ;  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  534.  When  that 
case  was  before  the  court  of  King's  Bench,  Lord  Kenyon  said :  «  There 
is  no  doubt  but  that  the  will  of  a  woman,  made  before  coverture,  ceases 
to  be  her  will  afterwards ;  because  it  is  of  the  essence  of  a  will  that  it 
should  be  valid  during  the  remainder  of  the  devisor's  life.  Therefore, 
generally  speaking,  the  will  of  a  Jeme  sole  ceases  to  have  any  operation 
after  she  becomes  covert.  But  it  is  equally  clear,  that,  where  an  estate  is 
^limited  to  uses,  and  a  power  is  given  to  a  feme  covert,  before  r*o7Q 
marriage,  to  declare  those  uses,  such  limitations  of  uses  may  take  '* 
effect :  and  this  is  the  rule  even  in  a  pourt  of  law.  Then,  as  to  this  case 
now  before  us :  this  will,  qtuisi  a  will,  standing  unsupported,  would  cer- 
tainly have  no  effect :  but  it  has  been  agreed  that  it  receives  support  from 
the  instrument :  but  it  must  be  remembered  that  that  instrument  is  no 
deed ;  it  is  not  under  seal,  and  a  seal  is  essential  to  a  deed.  Therefore 
it  cannot  operate  as  a  covenant  to  stand  seised  to  uses."  Here,  however, 
the  instrument  is  executed  within  the  terms  of  the  power ;  and  it  is  under 
seal.  [M AULE,  J.  There  is  no  doubt  the  instrument  in  question  is  a 
codicil.  To  bring  it  within  the  other  alternative,  you  must  show  it  to  be 
a  deed :  and,  to  constitute  a  valid  deed,  there  must  be  a  delivery.]  The 
objection  intended  to  be  presented  on  the  part  of  the  defendant,  is,  that 
the  power  could  not  be  exercised  by  Isabel  Wight  until  after  her  mar- 
riage. [Cresswell,  J.  Assuming  the  codicil  to  be  a  good  appointment 
in  execution  of  the  power,  from  what  time  woifld  it  take  effect  ?]  Im- 
mediately. [Cresswell,  J.  Could  it  so  operate?  The  trustee  is  to 
hold  to  the  use  of  Isabel  Wight  and  her  heirs  until  the  marriage.]  In  the 
case  of  2%c  Countess  of  Sutherland  v.  JVorthmore,  1  Dick.  66,(6)  where  a 
power  was  given  by  a  settlement  to  a  married  woman,  in  case  of  the  death 
of  her  husband  in  her  Kfetime,  and  there  should  be  a  failure  of  issue  of  the 
marriage  living  at  her  death,  to  charge  the  estate  with  a  sum  of  money^ 
and  she  executed  the  power  in  the  lifetime  of  her  husband,  and  afterwards 
survived  him ;  it  was  first  determined  by  the  court  of  King's  Bench,  and 

(a)TbB  eaMWM  argufid  in  Trinilj  fiemm  befiyre  Tinda],  C.  J.,  and  Coltmaa,  Manle,  and 
Creaawel^  Ji. 

(6)  8.  C/wr  Mm.  Sclofcr  ▼.  2Vave2(  8  Yin.  Abr.  "Juiharitf^'  (G)  pL  8. 
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then  by  the  court  of  Ghancery,  that  the  power  was  well  executed.    That 
•8801    ^^^  ^  *cited  by  Sir  E.  Sugden,(a)  as  an  authority,  « that,  wh^e 

^  a  power  is  authorized  to  be  executed  in  a  contingent  event,  it 
may  be  executed  before  the  happening  of  the  contingency."  The  sgame 
doctrine  is  laid  down  in  DaUnf  v.  Pvllen,  2  Bingh.  144,  9  J.  B.  Moore, 
300.  There,  a  testator  devised  his  estates  to  trustees,  for  the  use  of  his 
daughter  for  life,  remainder  to  the  use  of  her  son  in  fee ;  but,  in  case  he 
should  die  without  issue,  in  the  lifetime  of  the  daughter,  and  there  should 
be  no  other  issue  of  her  body  then  living,  then  to  the  use  of  such  persons 
as  she  should  by  deed  or  will  appobt ;  and,  there  being  no  other  issue, 
the  mother  and  son  executed  an  appointment  and  conveyance  to  A.  in 
fee :  and  it  was  held  that  the  power  was  well  executed,  notwithstanding 
the  execution  by  the  mother  was  in  the  lifetime  of  her  son.  And  this 
principle  was  recognised  in  Doe  d.  Calkin  v.  Tomkmsonj  2  M.  &  SeL  165. 
Channellt  Serjt.,  contra.  The  power  has  not  been  well  executed.  It 
is  not  denied,  that,  taking  the  instrument  as  a  mere  codicil,  the  marriage 
operated  a  revocation  of  it.  [Maule,  J.  The  reason  why  marriage 
operates  as  a  revocation  is,,  that  the  party  is  incapable  of  continuing  her 
will.  Here  the  question  is,  whether  Isabel  Wight  was  not  capable,  not- 
withstanding her  coverture,  of  continuing  her  will.}  The  limitation  is, 
to  the  use  of  the  settlor  and  her  heirs  until  the  intended  marriage  should 
be  had  and  solemnized ;  and,  from  and  immediately  after  the  solemniza- 
tion thereof,  to  the  use  of  such  person  or  persons  as  she.  should,  notwith- 
standing her  intended  or  any  futute  coverture,  and  whether  she  should  be 
covert  or  sole,  at  any  time  or  times,  by  any  deed  or  writing  under  seal, 
or  by  her  will,  or  any  writing  in  the  nature  of  or  purporting  to  be  her 
*8811    ^^^'  ^^  *^^y  codicil  thereto,  limit,  direct,  &c.,  the  same;  and, 

^  in  default  of,  and  until,  appointment,  gift,  or  devise,  to  the  use 
of  the  trustee,  his  heirs  and  assigns,  during  the  joint  lives  of  the  settlor 
and  her  intended  husband ;  and,  from  and  after  die  decease  of  either  of 
them,  to  the  use  of  the  settlor,  her  heirs  and  assigns,  for  ever.  It  is  quite 
clear  that  this  gave  Isabel  Wight  no  power  to  appoint,  either  by  deed  or 
will,  until  after  the  marriage  had  taken  place.  There  are  no  uses  to  sup- 
port this  appointment,  even  if  it  had  been  by  deed.  The  power  is  con- 
ditional, io  be  exercised  only  in  the  event  of  the  marriage  taking  effect. 
In  Doe  d.  Hodsden  v.  Staple^  2  T.  R.  697,  Ashhubsx,  J.,  says:  <<  With 
respect  to  the  general  question,  whether,  when  a  feme  sole  has  made  a 
will,  and  afterwards  marries,  such  subsequent  marriage  does  not  operate 
as  a  revocation  of  the  will,— -the  marriage  must  have  that  operation,  be- 
cause a  will  supposes  a  disposing  power  a^t  the  time  in  the  person  making 
it,  and  that  it  shall  be  always  subject  to  his  control :  but  that  is  not  the 
case  with  a  woman  after  coverture;  for,  when  she  enters  into  that  engage- 
ment, she  gives  up  the  right  to  her  own  property.  Then,  it  has  been 
attempted  to  substantiate  the  will  by  connecting  it  with  the  maniag^ 

(a)  1  Sogden  on  PoweiSy  6th  ed.  p.  847. 
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agreement :  but  I  think  it  cannot  be  so  connected  mth  it  as  to  gbze  it 
any  effect ;  foE,  by  the  express  terms  of  the  agreement,  her  fortune  was 
to  be  settled  to  her  and  her  husband  jointly,  and  the  survivor  of  them, 
( and,  if  she  survived  her  husband,  then  the  whole  fortune  was  to  be 
settled  to  her  own  use  ;^  from  whence  the  defendant's  counsel  would 
infer  a  power  in  the  marriage  agreement  to  make  a  will.  Even  allowing 
that  to  be  the  case,  and  tluit,  in  planmng  the  settlement,  estates  mi^t 
have  been  conveyed  to  uses,  which  uses  would  have  been  subject  to  her 
control  by  way  of  appointment,  *yet  that  agreement  clearly  refers  pooo 
to  an  executory  act,  and  not  to  a  will  made  prior  to  the  marriage.  ^ 
It  might  have  been  a  great  doubt  whether  it  could  have  been  agreed  that 
the  marriage  should  not  revoke  the  will,  even  if  there  had  been*  words 
for  that  purpose^  because  it  would  be  a  stipulation  in  direct  opposition 
to  a  positive  rule  of  law.''  Sir  £.  Sugden  (a)  cites  that  case,  and  Hodsden 
V.  Lhjfdf  a»  an  authority  for  the  position  that,  <<  where,  previously  .to 
marriage,  an  agreement  is  made  generally  that  the  woman  may  dispose 
of  her  property,  she  cannot,  after  the  agreement,  and  btfore  the  marriage, 
make  a  binding  will,  unless  expressly  authorized  so  to  do."  Sdater  v. 
Traoell  can  hardly  apply  here :  the  terms  of  the  power  in  that  case  were 
very  peculiar, 

Tc^ourdj  Serjt.,  was  heard  in  repty.  Cur.  adv*  wit. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court 

In  this  case,  the  question,  as  agreed  by  the  parties,  is,  whether  the 
codicil  executed  by  Mrs.  Logan  on  the  24th  of  October,  1825,  is  a  valid 
execution  of  the  power  of  appointment  contained  in  the  marriage-settle* 
ment  of  the  22d  of  the  same  month :  if  it  be  a  valid  execution,  the  plain* 
tiff  is  entitled  to  judgment;  if  not,  the  defendant 

The  settlement  in  question — after  reciting  an  intended  marriage 
between  Isabel  Wight  and  George  Logan,  and  that  Isabel  Wig^t  was 
seised  in  fee  of  the  land  in  question — conveys  the  land  to  Thomas  Gil- 
christ and  his  heirs,  to  the  use  of  Isabel  Wight  and  her  heirs,  till  the 
solemnization  of  the  marriage,  and,  fi-om  and  immediately  after  the 
solemnization  thereof,  to  the  use  of  such  person  or  persons,  for  such 
estate  or  estates,  ^interest  or  interests,  and  to  and  for  such  ends,  rvooo 
intents,  and  purposes,  and  upon  such  trusts,  and  charged  and  '' 
d^iargeable  in  such  manner,  apd  subject  to  such  powers,  {provisoes,  de- 
clarations, and  agreements  as  the  said  Isabel  Wight,  nohrithstandifng  her 
ioid  intended^  or  unyJjUwre  coverture  j  and  whether  she  shall  be  covert  or  sokf 
•and  without  the  consent,  concurrence,  or  privity  of  her  husband,  or  with 
tfiuch  consent,  concurrence,  or  privity,  at  any  time  or  times,  and  from 
time  to  time,  shall,  in  and  by  any  deed  or  deeds,  writing  or  writings,  td 
be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  in  and  by  her  last  will  and  testament,  or  any 
writing  in  the  nature. of  or  purporting  to  be  her  last  will  and  testament, 

(a)  1  Sugdoi  on  INmen,  6th  edit,  p.  849. 
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or  in  any  codicil  or  codicils  thereto,  to  be  by  her  signed  and  published 
in  the  presence  of  and  attested  by  three  or  more  credible  witnesses, 
limit|  direct,  x>r  appoint,  or  give  or  devise  the  same ;  and  for  want  and 
in  default  of^  and  untilf  such  limUatianf  dtrecHon^  or  appointment,  gift,  or 
devise,  shall  be  ^ectuaUy  made;  and,  in  case  any  such  shall  be  made, 
then  subject  thereto ;  and,  when  and  so  often  as  the  estates  or  interest 
thereby  limited  or  created  shall  respectively  cease  and  determine,  to  the 
use  of  the  said  Thomas  Gilchrist,  his  heirs  and  assigns,  for  and  during 
the  joint  natural  lives  of  the  said  Isabel  Wight  and  George  Logan — in 
trust  from  time  to  time  to  pay  the  rents,  issues,  and  profits,  (in  the  usual 
form,)  to  her  separate  use ;  and,  from  and  immediately  after  the  decease 
of  either  of  them  the  said  Isabel  Wight  and  George  Logan,  to  use  of  the 
said  Isabel  Wight,  her  heirs  and  assigns,  for  ever. 

On  the  26th  of  October  the  marriage  took  place ;  and,  on  the  24th, 
two  days  before  the  marriage,  and  two  days  after  the  settlement,  Isabel 
Wight  mad^  a  codicil,  under  seal,  and  signed  and  published  it  in  the 
•RfUl  P^^s^'^^®  ^f  three  credible  witnesses,  by  whom  it  was  •duly  at- 
-'  tested.  That  codicil  is  in  the  following  terms: — [His  lordship 
read  the  codicil.] 

Some  questions  were  adverted  to  in  the  course  of  the  ai'gumeYit,  which 
may.  be  very  shortly  disposed  of.  It  is  no  objection  to  a  power,  diat  the 
party  exercising  it  has  a  fee,  or  other  interest  in  the  land.  This  is  clear 
from  many  cases ;  as.  Sir  Edward  Clere^s  case,  6  Co.  Rep.  17  b;  Mamr 
drell  V.  Maundrellj  10  Ves.  246,  and  other  cases  there  cited.  Nor  is 
there  any  weight  in  the  objection,  that  the  execution  of  the  power  was  to 
operate  after  an  event  (the  marriage)  which  was  contingent  at  the  time 
the  power  was  executed :  see  the  cases  of  Dalby  v.  Pullenj  2  Bingh.  144^ 
9  J.  B.  Moore,  300,  and  Sclater  v.  Travelly  Viner's  Abridgment,  title 
^^.^uthorUyy^*  p.  427,  pi.  8,  which  show  that  a  power  may  be  efiectually 
exercised,  though  at  the  time  of  its  exercise  it  is  uncertain  whether  the 
event  on  which  alone  it  could  take  effect  will  ever  happen.  Nor  is  there 
any  doubt,  that,  supposing  the  power  in  the  settlement  to  extend  to  a 
codicil  made  after  the  settlement  and  before  the  marriage,  the  appoint- 
ment by  the  codicil  was  not  revoked  by  the  marriage,  according  to  the 
language  of  Lord  Kenyon  in  Doe  d.  Hodsden  v.  Staple^  2  T.  R.  684, 
where,  after  stating,  that,  generally  speaking,  <<  the  will  of  a  feme  sole 
ceases  to  have  any  operation  after  she  becomes  covert,"  he  adds,  «  but 
it  is  equally  clear,  that,  where  an  estate  is  limited  to  uses,  and  a  power 
is  given  to  a  feme  covert^  before  marriage,  to  declare  diose  uses,  such 
limitations  of  uses  may  take  effect;  and  this  is  the  rule  even  in  a  court  of 
law."  And  the  exception  in  the  kct  of  7  W.  4,  &  1  Vict.  c.  26,  s.  18, 
which  excepts  (fix>m  the  enactment  making  marriage  a  revocation)  a  will 
made  by  a  woman  under  a  power  of  appointment,  when  the  estate  would 
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&c.^  assumes^  that,  before  the  act,  a  will  of  a  woman  imder  a 
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power  of  appointment  would  not  be  revoked  by  her  subsequent  mar- 
riage. 

There  seems,  therefore,  to  be  no  doubt  that  a  power  to  appoint  by  a 
codicil  made  before  marriage,  may,  by  proper  words,  lawfuUy  be  conferred, 
and  may,  if  duly  exercised,  take  effect  notwithstanding  the  subsequent 
marriage.  Nor  is  there  any  doubt,  that,  if  Isabel  Wight  had  such  a 
power,  it  was  effectually  exercised  by  the  codicil,  which  expressly  refers 
to  the  power,  and  is  in  all  respects  strictly  within  its  terms,  if  it  be  so 
with  respect  to  the  time  of  its  execution. 

The  question,  therefore,  is,  whether  the  power  given  in  the  settlement 
did  authorize  an  appointment  before  marriage. 

The  language  of  the  clause  conferring  the  power  is  full  and  precise, 
and  it  relates  to  the  time  when,  the  circumstances  under  which,  and  the 
form  and  mode  by  which,  it  may  be  exercised.  The  words  as  to  time 
are,  <<  as  she  the  said  Isabel  Wight  shall  at  any  time  or  times  and  from 
time  to  time.*'  These  words  in  their  ordinary  sense  comprehend  all 
future  time,  and,  therefore,  the  time  between  the  settlement  and  the  mar- 
riage. The  words  relating  to  the  circumstances  under  which  the  power 
may  be  executed  are — <<  notwithstanding  her  said  intended  or  any  future 
coverture,  and  whether  she  shall  be  covert  or  sole,  and  without  the 
consent,  concurrence,  or  privity  of  her  husband,  or  with  such  consent, 
concurrence,  or  privity."  These  words  are  all  enabling,  none  of 
them  restrictrive :  and,  as  the  language  respecting  time  comprehends  all 
future  time,  that  respecting  circumstances  comprises  all  the  circumstances 
in  which  a  woman  not  under  a  natural  incapacity  can  be  placed.  There 
is  nothing,  therefore,  in  this  part  of  the  clause  which  restrains  the  gene- 
rality of  the  words  •relating  to  time.  But,  further,  the  nature  of  r«oog 
the  uses  which  Isabel  Wight  is  to  have  the  power  of  limiting,  ^ 
makes  it  necessary,  in  order  to  the  full  and  complete  operation  of  the 
power  as  to  all  that  was  intended  to  be  within  it,  that  an  execution  before 
marriage  should  be  operative.  Those  uses  are  by  the  terms  of  the  settle- 
ment to  commence  <<  from  and  immediately  after  the  solemnization  of  the 
marriage."  She  was,  by  those  express  terms,  if  she  should  think  fit,  en- 
abled to  make  an  appointment  to  commence  from,  and  immediately  after, 
the  marriage.  Now,  this  could  not  strictly  and  completely  be  performed 
by  an  execution  after  the  marriage,  which  would  operate  only  from  the 
time  of  its  execution  (the  use  between  the  marriage  and  the  execution  of 
the  power  being  limited  to  the  release  to  uses) ;  so  that  any  execution 
after  marriage  must  leave  some  part,  however  small,  of  the  uses,  to  which 
the  power  was  clearly  intended  to  extend,  unacted  upon. 

With  regard  to  the  terms  of  that  part  of  the  clause  conferring  the  power 
which  relates  to  the  mode  and  form  in  which  it  is  to  be  exercised,  though 
they  are  not  (if  somewhat  loosely  construed)  inconsistent  with  the  con- 
struction which  would  confine  the  execution  to  the  time  which  follows 
the  marriage,  it  will  be  found  that  the  other  construction  is  more  conso- 
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nant  to  their  full  and  exact  meaning.  Those  words  which  give  the  power 
to  <<  give  and  devise  hy  will  or  codicil,"  (as  distinguished  from  a  power 
to  appoint  1)y  a  writing  in  the  nature  of  a  will  or  codicil,)  made  by  Isabel 
Wight,  would  be  useless,  unless  for  the  purpose  of  a  wiU  or  codicil  made 
before  her  first  marriage,  or  after  that  and  before  any  futtire  marriage^ 
and  preventing  such  will  from  being  revoked  by  marriage.  The  words 
themselves  are  for  that  purpose  most  appropriate,  and  the  purpose  is  a 
reasonable  and  probable  one,  the  effect  of  these  words^  (in  combination 
*8871  ^^  those  which  enable  her  to  appoint  ^during  coverture,)  being, 
^  to  prevent  any  coverture  from  affecting,  in  any  way,  any  disposi- 
tion of  the  land  by  will,  and  saving  the  necessity  of  renewing,  after  cover- 
ture, any  disposition  made  while  sole,  which  she  might  not  desire  to 
alter :  indeed,  to  suppose  that  the  word  sok  was  introduced  for  the  pur- 
pose only  of  protecting  a  will  made  during  widowhood,  would  be  to  take 
away  its  efiect  in  a  case  to  which  it  naturally  applies,  which  was  in  the 
iipmediate  contemplation*  of  the  parties,  and  sure  to  happen  if  the  mar* 
riage  took  place  at  all,  and  to  apply  it  exclusively  to  a  remote  event, 
depending  on  the  double  contingency  of  her  surviving  her  husband  ana 
marrying  again. 

We  think,  therefore,  that  the  intention  of  the  settlement  was,  to  confer 
a  power  to  appoint  before  as  well  as  after  the  marriage,  and  that  that  in- 
tention was  efibctually  expressed. 

The  case  of  Hodsden  v.  Uaydy  2  Bro.  C.  C.  534,  was  relied  upon  for 
the  defendant.  In  that  case,  an  agreement,  not  under  seal,  was  made 
before  the  marriage,  by  which  it  was  agreed  that  the  wife's  fortune  should, 
«  if  she  happened  to  die  first,  be-  at  her  own  disposal ;"  and  both  parties 
agreed  that  proper  settlement  deeds  to  the  efiect  and  purport  of  the  agree- 
ment, should  be  prepared  between  them.  On  the  same  day,  after  the 
agreement,  and  before  the  marriage,  Catharine  Culver,  the  intended  wife, 
made  her  will,  and  thereby  gave  the  interest  of  all  her  fortune  to  her  hus- 
band, for  life.  .  The  Lord  Chancellor  held  that  the  will  was  revoked  by 
the  marriage.  The  distinction^  between  that  case  and  the  present  are 
many  and  obvious :  the  agreement  was  not  under  seal ;  there  was  no 
person  seised  to  any  use ;  no  express  mention  of  any  power,  or  when  or 
how  it  was  to  be  exercised.    In  order  to  support  the  will  as  an  execu* 
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tion  *of  a  power,  it  would  have  been  necessary  to  construe  the 


words  « if  the  said  Catharine  shall  happen  to  die  first,  then  the 
aforesaid  fortune  to  be  at  her  own  disposal,"  as  conferring  an  equitable 
power  of  appointment  by  will  made  before  marriage.  Tlie  Lord  Chan- 
cellor  did  not  so  construe  them ;  but  considered  that  they  conferred  a 
power  only  to  make  a  will  after  marriage ;  and  there  seems  no  reason  to 
doubt  the  correctness  of  that  construction ;  but  it  is  evident  that  the  words 
60  construed  in  that  case,  differ  so  widely  from  the  terms  of  the  settle- 
ment in  the  present  case,  by  which  a  power  defined  by  express  words,  as 
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to'  tijmej  circumstances,  and  mode  of  execution,  is  conferred,  that  the 
construction  of  the  one  has  no  bearing  upon  that  of  the  other. 

On  the  whole,  therefore,  we  are  of  opinion  that  judgment  must  be  given 
for  the  plaintiff.  Judgment  for  the  plaintiff. 


STEADMAN  t^.  DUHAMEL.    July  2. 

Id  an  totum  hj  an  endoTaee  agaiiut  the  acceptor  of  a  bill»  which  upon  the  face  of  it  piuported 
to  be  a  fbreigii  bill :— Bf U,  that  the  defendant  was  not  eatopped  from  showing,  that,  though 
dated  abroad,  the  bill  waa  in  fiict  drawn  in  London ;  althoagh  it  was  proved  that  this  waa 
done  at  his  expreas  leqoeat,  and  that  the  plaintifi^  who  took  the  bill  for  Yalae,  waa  not  oogni- 
aant  of  the  drcnmatancea. 

Assumpsit  by  an  endorsee  against  the  acceptor  of  a  bill  of  exchange 
for  58/.  85.,  drawn  by  one  Guichard  on  the  10th  of  October,  1843,  pay- 
able in  London  diree  months  after  date.  There  was  also  a  count  upon 
an  account  stated. 

Pleas — ^to  the  first  count,  non-acceptance,  non-endorsement,  and  want 
of  consideration — ^to  the  second  count,  non-assumpsit. 

At  the  trial  before  Lord  Deitmav,  C.  J.,  at  the  last  ^assizes  at    raoog 
Hertford,  it  appeared  that  the  bill,  which  was  unstamped  and    *' 
written  in  the  French  language,  though  dated  at  Vichy,  a  town  in  France, 
was  in  fact  drawn  in  London. 

It  was  thereupon  objected,  on  the  part  of  the  defendant,  that  the  bill 
was  an  inland  bill,  and  therefore  not  producible  in  evidence  for  want  of 
a  stamp ;  and  KMmey  v.  iSng,  2  B.  &  Aid.  301,  1  Chitt.  Rep.  28,  and 
Armani  v.  Castrique^  13  M.  &  W.  443,  were  cited. 

It  being  shown,  however,  that  the  bill  was  drawn  in  the  form  in  which 
it  appeared,  at  the  express  request  of  the  defendant,  and  that  the  plain- 
tiff was  a  holder  for  value,  and  without  notice  that  the  bill  was  other  than 
what  upon  the  face  of  it  it  puiported  to  be,  his  lordship  overruled  the 
objection,  reserving  leave  to  the  defendant  to  move  to  enter  a.  nonsuit  if 
the  court  should  be  of  opinion  that  the  defendant  was  not  estopped  from 
raising  the  point. 

A  verdict  having  been  found  for  the  plaintiff  for  the  amount  of  the 
bill,  Channellj  Serjt.,  in  Ekister  term  last,  obtained  a  rule  nisi  to  enter  a 
nonsuit ;  against  which 

Byles,  Serjt.,  in  Trinity  term,  showed  cause.(a)  It  is  conceded  that 
the  bill  in  question,  if  proved  to  have  been  drawn  in  this  country,  would 
require  a  stamp.  But  it  is  submitted  that  the  defendant  is  estopped,  by 
what  appeared  at  the  trial,  from  availing  himself  of  that  ground  of  de- 
fence. Having  allowed  the  bill  to  go  into  circulation  as  a  foreign  bill, 
it  would  be  unjust  to  permit  him  to  set  up  his  own  fraud  to  defeat  an 

(a)  The  judges  present  at  the  argument  were,  Tindal,  C.  J.,  and  Coltman,  Maule,  and 
Cieaswell,  Js. 
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innocent  endorsee,  who  received  it  for  yahie,  and  without  notice  of  the 
irregularity.  Jlllegans  suam  turpitudinem  non  est  audimdus.{a)  In  Jbr- 
•QQQi  daine  v.  Lashbrookey  1  T.  R.  601,  where  ^evidence  was  offered 
-'  on  the  part  of  the  defendant  to  show  that  a  bill  which  purported 
upon  the  face  of  it  to  have  been  drawn  at  Hamburgh,  was  in  fact  drawn 
in  London,  it  was  held  by  Lord  Kenyon,  and  by  Grose  and  Lawrence, 
Js.,  against  the  opinion  of  Ashhorst,  J.,  that  such  evidence  was  admis- 
sible :  but  there  was  no  evidence  there,  as  here,  to  show  that  the  acceptor 
was  cognisant  of  the  facts,  or  a  party  to  any  fraud.  The  general  rule 
of  law  is  well  laid  down  by  Lord  Denman,  C.  J.,  in  Pickard  v.  Sears,, 

6  Ad.  &  £.  469,  2  Nev.  &  P.  488:  <<  The  rule  of  law,"  observes  his 
lordship,  « is  clear,  that,  where  one,  by  his  words  or  conduct,  wilfully 
causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time."  In  Chregg  v.  Wellsy  10  Ad.  & 
£.  90,  2' Per.  &  D.  296,  the  same  learned  judge,  referring  to  Pickard 
v.  Sears,  says :  «  The  principle  of  that  case  may  be  stated  even  more 
broadly  than  it  it  there  laid  down.  A  party  who  negligently  or  culpably 
stands  by  and  allows  another  to  contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in 
an  action  against  the  person  whom  he  has  himself  assisted  in  deceiving." 
In  put  V.  Chappelow,  8  M.  &  W.  616,  the  same  principle  was  acted 
upon  by  the  court  of  Exchequer,  who  held  the  defendant  to  be  estopped 
by  his  acceptance  of  a  bill  payable  to  B.'s  order,  from  saying  that  B.  was 
incapable  of  transferring  the  bill  by  endorsement.  Sir  E.  Sugden,  in  his 
Law  of  Vendors  and  Purchasers,  10th  edit.,  vol.  iii.  p.  428,  says:  <<If 
a  person  having  a  right  to  an  estate  permit  or  encourage  a  purchaser  to 
"^8911     ^^^  ^^  ^^  another,  the  purchaser  *shall  hold  it  against  the  person 

who  has  the  right,  although  covert,  or  under  age."  And  in 
Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187,  it  was  held  to  be  no  defence,  in 
an  action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  that 
the  drawers,  who  had  drawn  the  bill  payable  to  themselves,  and  endorsed 
it,  were  infants  when  the  bill  was  drawn.  [Tindal,  C.  J.,  referred  to 
Drayton  v.  Dafe,  2  B.  &  C.  293,  3  D.  &  R.  534.]  The  interest  of  the 
revenue  requires  that  this  objection  should  not  be  allowed  to  prevail. 
Abraham  v.  Du  BoiSy  4  Campb.  269,  and  BirS  v.  Moreauy  2  Carr.  fit  P. 
376,  were  also  cited. 

Cfiannelly  Serjt.,  in  support  of  bis  rule.  This  is  to  ^  intents  and 
purposes  an  English  bill ;  and  the  fact  of  its  having  been  drawn  as  it  was 
at  the  request  of  the  defendant,  does  not  preclude  him  from  taking  the 
objection.  No  consideration  of  estoppel  as  between  the  parties  can  have 
any  weight  where  the  rights  of  the  revenue  intervene.   In  Field  v.  Woods, 

7  Ad.  &  E.  114,  2  Nev.  &  P.  117,  it  was  held  that  a  post-dated  check, 

(a)  4  Inst  279. 
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being  unstamped,  could  not  be  given  in  evidence.  There,  the  defendant 
VTBS  clearly  setting  up  his  own  fraud  as  a  defence  to  the  action,  against 
a  band  fide  holder  for  value.  That  case,  undoubtedly,  was  not  argued 
upon  the  point  that  is  here  suggested.  [Maule,  J.,  referred  to  WUliams 
V.  Jarrettj  6  B.  &  Ad.  32,  where  it  was  held,  that,  although,  by  sect.  12 
of  the  stamp  act,  65  G.  3,  c.  184,  if  a  bill  purporting  to  be  payable  at 
two  months  from  a  certain  time,  be  issued  before  the  commencement  of 
that  period,  without  payment  of  a  proportionate  duty,  the  maker  is  liable 
to  a  penalty ;  yet  a  bill  so  post-dated,  and  bearing  the  inferior  stamp, 
corresponding  with  the  purport  of  the  bill,  *is  admissible  in  evi-  r*o9o 
dence,  being,  on  the  face  of  it,  conformable  to  the  schedule.  ^ 

Cur.  adv.  vulL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  verdict  was  found  for  the  plaintiff  for  58/.  8^.,  with  leave 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

The  action  was  brought  upon  a  bill  of  exchange  drawn  by  one 
Guichard,  in  London,  upon  the  defendant,  who  was  also  living  in  Lon- 
don, and  who  accepted  it  there ;  but  it  was  dated  at  Vichy,  a  town  in 
France,  and  appeared  therefore  upon  the  face  of  it  to  bfi  a  foreign  bill 
of  exchange.  This  date  had  been  put  to  it  at  the  request  of  the  defend- 
ant ;  and  the  plaintiff  was  an  endorsee  for  value,  without  notice  that  the 
bill  had  been  drawn  in  England ;  and  the  only  point  argued  before  us 
has  been,  whether,  the  bill  being  in  the  hands  of  an  innocent  endorsee 
for  value,  the  defendant  was  estopped  or  not  from  setting  up  as  a  defence 
that  it  was  an  inland  bill,  and  therefore  not  producible  in  evidence  for 
want  of  a  stamp. 

The  objection  is,  strictly  and  properly,  an  objection  to  be  made  by  the 
court,  whenever  it  appears  to  them,  upon  the  trial,  that  an  instrument 
has  not  been  properly  stamped ;  for,  the  statute  31  G.  3,  c.  25,  s.  19, 
enacts  that  no  bill  or  note  liable  to  the  duty  in  that  act  shall  be.  pleaded 
or  given  in  evidence  in  any  court,  or  admitted  in  any  court  to  be  good, 
useful,  or  available  in  law  or  equity,  unless  stamped ;  which  provision  is 
incorporated  in  the  later  acts.  The  doctrine  of  estoppel  of  the  party  is 
not,  therefore,  in  strictness,  applicable  to  the  case.  And,  as  in  the  case 
of  Field  V.  WoodSy  7  Ad.  &  E.  114, 2  Nev.  &  P.  117,  •it  was  ^ggg 
assumed  by  the  court,  that,  in  an  action  against  the  maker  of  a  ^ 
banker's  check,  by  a  person  who  became  the  lawful  bearer,  it  was  com- 
petent for  the  defendant  to  avail  himself  of  the  objection  that  the  draft 
was  post-dated,  and  therefore  could  not  be  read  in  evidence  without  a 
stamp,  we  are  unable  to  see  any  ground,  either  upon  principle  or  autho- 
rity, upon  which  the  defendant  is  prevented  from  taking  the  objection,  or 
the  court  from  giving  effect  to  it. 

We  therefore  think  the  rule  for  entering  a  nonsuit  should  be  made  ab- 
solute. Rule  absolute.(a) 
(a)  Tide  amart^.  HUkih  6  Minn,  dc  Or.  911,  TSoott,  N.  R.  780. 
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In  caie  for  infringonait  of  oopjiigbt  of  m  book  entiUed,  «  BveniBg  DevoCioii^  dce^  fifom  die 
Germn  of  C.  C.  Sturm,"  the  defendant!  pleedod,  thai  Storm  had  written  reiiguMu  works  in 

-  the  Gennan  hnginage,  whkh  had  been  tranalated  into  Englidi,  and  were  mnch  vaiiied ;  that 
the  plaintiff  employed  one  H.  to  write  the  book  mentioned  in  the  dedaiition,  and,  with  ia- 
tent  to  defiraod  and  deoeive  the  pnbbc,  and  to  make  them  believe  that  the  book  was  a  trane- 
lation  of  an  original  book  written  by  Storm,  firaodalently  poblidied  it  as  and  for  a  transla- 
tion of  an  original  wock  written  in  German  by  Storm;  said  that  he  pnblished  with  the  bask 
a  fiilae  and  fraodolent  piefiioe,  the  object  of  which  was,  to  induce  the  public  to  beGoTe  that 
the  woik  was  reaHj  a  translation  of  a  work  written  by  Sturm: — HtM,  on  general  demurrer, 
that  the  matters  stated  in  the  plea  were  soffieient  to  negatire  tiie  exislenee  of  a  valid  eopy- 
nght  in  the  pHmtifl^j  and  eonsBqoently  to  pieclude  him  from  maintaining  any  action  fer 
piraiy. 

Case,  for  infringement  of  a  copyright 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  of 
the  grievances  by  the  defendants  thereinafter  next  mentioned,  there  was  a 
subsisting  copyright  in  a  certain  book  entitkd,  <<  Evening  Devotions ;  or, 
The  Worship  of  God  in  Spirit  and  in  Truth,  for  every  day  in  the  year, 
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from  the  German  of  •C.  C.  Storm,  author  of  the  Morning  Devo- 


tions ;"  and  that  the  plaintiff  was  then  the  proprietor  of  such  co- 
pyright, and  had  printed  and  published  for  sale  divert,  to  wit,  520,000 
copies  of  the  said  book,  to  his  great  profit  and  advantage:  that,  after  he 
became  and  whilst  he  continued  to  be  the  proprietor  of  the  copyright  of 
such  book,  to  wit,  on  the  1st  of  May,  1844,  divers,  to  wit,  100,000  co- 
pies of  the  said  book  had  been,  in  a  part  of  die  British  dominions,  to  wit, 
in  England,  unlawfully  printed  without  the  consent  in  writing  of  the 
plaintiff,  so  then  being  the  proprietor  of  the  said  copyright,  contrary  to 
the  statute  in  such  case  made  and  provided— of  which  the  defendants,  at 
the  time  of  the  committing  of  the  grievance  thereinafter  next  mentioned, 
bad  notice,  and  well  knew :  yet  the  defendants,  well  knowing  the  pre- 
mises, but  contriving,  and  wrongftilly  and  injuriously  intendmg,  to  injure 
the  plaintiff,  and  to  deprive  him  of  the  profits,  emoluments,  and  advan* 
tages  which  he  might,  and  otherwise  would,  have  derived  and  acquired 
from  his  said  book,  and  also  to  deprive  him  of  the  benefit  of  his  said  co- 
pyright therein,  theretofore,  and  after  the  passing  of  the  said  statute,  to 
wit,  on  the  1st  of  July,  1844,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  the  suit,  wrongfiiUy  and  injuriously, 
and  without  the  consent  in  writing  of  the  plaintiff,  so  then  being  the  pro- 
prietor of  the  copyright  of  and  m  the  said  book,  first  had  and  obtained, 
published  in  a  part  of  the  British  dominions,  to  wit,  in  England,  divers, 
to  wit,  50,000  of  the  said  copies  of  the  said  book,  which  had  been  so  un- 
lawfully printed,  contrary  to  the  form  of  the  statute  in  such  case  nuide 
and  provided ;  and  thereby  the  plaintiff  had  been  hindered  and  prevented 
from  selling  divers,  to  wit,  50,000  copies  of  his  said  book,  and  his  copy- 
right therein  had  been  greatly  bjured  and  damnified. 
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Fourth,  plea — ^that,  before  the  writing,  composdng,  *aiid  pub*  r«3g5 
Ushing  of  the  said  book  in  tiie  declaration  mentioned,  one  Chris*  '- 
topher  Christian  Sturm,  a  foreigner,  to  wit,  a  German,  had  written  and 
publidiied  in  the  German  language  diyers  books  on  reiigious  subjects,  and 
had  thereby  obtained  great  celebrity  as  an  au^r,  and  divers  of  the  said 
books  had  been  translated  into  the  EInglirii  language,  and  had  been  and 
were  much  valued  and  esteemed  by  the  liege  subjects  of  the  queen  in  this 
realm ;  that  the  plaintiff,  well  knowing  the  premises,  employed  a  certain 
person,  to  wit,  one  Robei^  Huish,  to  compose  and  write  the  book  in  the 
declaration  mentioned,  and  the  plaintiff  also  first  published  the  said  book; 
that  the  plaintiff  wrongfuUy  and  injurioudy  intending  to  defraud  and 
deceive  the  public,  to  wit,  the  liege  subjects  of  the  queen,  and  to  cause 
the  said  subjects  to  believe  tiiat  the  said  book  was  the  translation  of  an 
origmal  book  written  by  the  said  Ck  C.  Sturm>«nd  to  cause  the  said  liege 
subjects  to  purchase  copies  of  the  said  book  of  and  from  the  plaintiff,  and 
to  pay  divers  large  sums  of  money  to  the  plaintiff  for  such  copies,  under 
the  belief  that  they  were  purchasing  tranalations  of  an  original  work  of  the 
said  C.  C.  Sturm,  ^nd  wrongfully  and  injuriously  intending  to  obtain 
great  profits  by  means  of  the  false  pretences  and  deceit  thereinafter  men- 
tioned, before  the  committing  of  the  said  grievances  by  the  defendant,  to 
wit,  on  the  1st  of  January,  1843,  falsely,  fraudulently,  and  deceitfully 
Caused  the  said  Robert  Huish  to  compose  and  write  the  said  book  in  the 
declaration  mentioned  for  the  plaintiff^  and  then  falsely,  fitiudulently,  and 
deceitfully  published  the  said  book  to  the  public,  to  wit,  to  the  liege  sub- 
jects of  the  queen,  as  and  for  a  translation  by  the  said  Robert  Hui^  of  an 
original  work  written  in  the  German  language  by  the  said  C.  C<  Sturm, 
and  then  falsely,  fraudulently,  and  deceitfully  caused  to  be  printed  upon 
and  published  with  all  and  every  the  copies  of  the  eaid  book  the  following  - 
false,  fraudulent,  *and  deceitful  title-page  of  and  to  such  book,  r»ggg 
that  is  to  say — «  Evening  Devotions ;  or,  the  Worship  of  God  in  *• 
Spirit  and  in  Truth,  for  every  day  in  the  year ;  from  tiie  German  of  C.  C. 
Sturm,  (meaning  the  said  Christopher  Qiristian  Sturm,)  author  of  the  Mon>- 
ing  Devotians ;  by  Robert  Huish,  Esq.,  F.  L.  A.  and  H.  Soc«" — and  also 
then  falsely,  fraudulently,  and  deceitfully  caused  to  be  printed  upon  and 
published  with  all  and  every  the'  said  copies  of  the  said  book  the  follow- 
ing false,  fraudulent,  and  deceitful  preface  of  and  to  such  book,  that  is  to 
Eay — «  The  unprecedented  patronage  which  the  Morning  Devotions,  and 
the  Contemplations  on  the  Sufferings  of  Christ,  by  Sturm,  (meaning  the 
said  Christopher  Christian  Sturm,)  have  deservedly  received  from  every 
class  of  readers,  and  their  consequent  incorporation  with  the  standard 
literature  of  this  country,  has  operated  as  a  flattering  encouragement  to 
the  publisher  of  the  above-mentioned  works,  to  present  to  the  public  a 
translation  of  the  Evening  Devotions  for  every  day  in  the  year,  (meaning 
the  said  book  in  the  declaration  mentioned,)  by  the  same  inspired  writer. 
To  descant  upon  the  merits  of  Sturm  (meaning  the  said  Christopher 
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Cluristian  Stonn)  as  a  pious  and  moral  author,  would,  with  the  knowledge 
which  we  now  possess  of  his  works,  be  superfluous.    It  will,  therefore, 
be  merely  necessary  to  state,  that,  in  the  Evening  Devotions,  will  be 
found  the  same  tone  of  holy  and  pious  feeling,  the  same  purity  and  deli- 
cacy of  thought,  and  the  same  unalterable  love  of  the  beaaties  and  excel* 
lencies  of  the  Christian  religion,  by  which  all  his  other  writings  are  so 
eminently  distinguished.     With  the  Evening  Devotions,  the  entire  works 
of  Sturm,  (meaning  the  said  Christopher  Christian  Sturm,)  with  the  ex- 
ception of  his  Sermons,  may  be  said  to  be  incorporated  with  our  national 
literature ;  and  it  may  be  confidently  afhrmed  that  they  will  tend,  in  a 
*8971    ^^^^  degree,  to  enhance  the  *good  opinion  which  the  British 
^    public  have  already  expressed  of  his  works.  It  may,  however,  he 
necessary  to  state^  in  order  to  obviate  any  mistake,  which  might  very  na- 
turally arise  regarding  the  different  works  of  Sturm,  that  the  Evening  De- 
votions, and  the  Evening  Reflections,  are  two  distinct  works ;  the  foraier 
being  a  practical  exposition  of  the  duties  of  Christianity,  embracing  those 
subjects  which  could  not  be  discussed  within  the  Morning  Devotions ; 
whilst  the  latter  is  confined  to  the  contemplation  of  the  works  of  God  as 
a  guide  to  the  knowledge  of  Natural  History" — and  then,  and  before  and 
at  the  time  of  publishing  the  said  book,  and  before  the  committing  of  the 
said  grievances,  to  wit,  on  the  day  and  year  last  aforesaid,  falsely,  fi^udu- 
lently  and  deceitfully  stated  and  represented  to  the  public,  to  wit,  tp  the 
said  liege  subjects  of  the  queen,  and  to  all  and  every  of  the  said  subjects 
who  then  purchased  copies  of  Uie  said  book,  to  wit,  to  6000  of  those  sub- 
jects, who  then  purchased  the  same,  that  the  said  book  was  a  translation 
by  the  said  Robert  Huish  of  an  original  work  written  in  the  German  lan- 
guage by  the  said  Christopher  Christian  Sturm ;  whereas,  in  truth  and  in 
fact,  the  said  book  was  not  a  translation  by  the  said  Robert  Huish  of  an 
original  work  written  in  the  German  language  by  the  said  Christopher 
Christian  Sturm,  nor  was  the  same  a  translation  of  any  work  of  the  said 
Christopher  Christian  Sturm,  nor  had  nor  did  the  said  Christopher  Chris- 
tian Sturm  composed  or  written  any  such  book  as  in  the  declaration  and 
in  the  said  false,  fi:^udulent,  and  deceitful  representations  and  statements 
mentioned  and  referred  to  ;  and  whereas,  in  truth  and  in  fact,  the  said 
book  in  the  declaration  mentioned  was  wholly  composed  and  written  in 
the  English  language  by  the  said  Robert  Huish,  as  the  composer  and 
author  thereof,  and  there  never  was  any  original  work  of  the  saidChristo- 
•8981    ^^^^  Christian  Sturm,  or  of  any  foreign  author,  *of  which  it  was 
or  could  be  a  translation,  as  he,  the  plaintifi*,  at  the  time  of  his 
causing  the  said  Robert  Huish  to  compose  and  write  tlie  said  book,  and  of 
his  said  pubUshing  the  same  book,  and  of  his  causing  the  said  title-page 
and  preface  to  be  printed  and  published,  and  of  his  making  the  said  false, 
fraudulent  and  deceitful  statements  and  representations,  well  knew;  and 
that,  by  means  of  the  said  deceit  and  the  said  false  pretences  and  repre- 
sentations, the  plaintiff  had  made  divers  large  and  unlawful  profits,  to 
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wit,  to  the  amount  of  1000/.,  by  the  sale  of  the  said  book  to  divers,  to 
wit,  5000  of  the  said  liege  subjects,  and  would  thereafter  by  those  means 
make  other  large  and  unlawful  profits,  by  other  sales  of  the  said  book,  to 
others  of  the  said  lieges,  if  the  supposed  copyright  in  the  declaration  men- 
tioned was  and  is  a  subsisting  copyright,  to  the  great  injury  and  scandal 
of  her  majesty's  liege  subjects,  and  to  the  detriment  of  true  religion,  and 
of  the  public  morals — verification. 

To  this  plea  the  plaintiff  demurred  generally:  and  the  defendant  joined 
in  demurrer.(a) 

Sir  r.  WUde^  Serjt.,  (with  whom  was  SarstoWy)  in  support  of  the  de- 
murrer.(6)  The  question  is  one  of  great  public  importance.  The  nature 
and  character  of  the  work,  as  described  in  the  declaration  and  in  the 
plea,  are  such  as  to  show  that  fhe  publication  of  it  is  highly  beneficial. 
Its  object  is  the  advancement  of  religion  and  morality;  and,  though  pos- 
sibly the  purchasers  may  be  induced  by  the  representations  in  the  title- 
page  and  in  *the  preface,  to  believe  that  they  are  purchasing  a  r^ooa 
translation  of  a  work  from  the  pen  of  Sturm,  originally  written  in 
the  German  language,  that  is  not  such  a  misrepresentation  as  will  have 
the  effect  of  destroying  the  plaintiff's  property  in  it.  Though  some 
would  feel  interested  in  the  name  of  the  author,  many  more  would  feel 
interested  in  the  subject-matter  of  which  the  work  treats.  This  is  not 
like  the  case  of  a  publication  of  an  immoral,  indecent,  blasphemous,  or 
seditious  tendency,  where  the  courts  have  held,  that,  by  reason  of  Ae 
licentious  character  of  the  book,  the  publisher  is  without  the  protection 
of  the  law— as  in  Siockdak  v.  Onwhyriy  5  B.  &  C.  173,  7  D.  &  R.  625, 
2  C.  &  P.  163 ;  PopleU  v.  Onwhyn,  R.  &  M.  337;  Hime  v.  Dofe,  11  East, 
244,  n.,  2  Campb.  27,  n. ;  Fores  v.  Johryes,  4  Esp.  N.  P.  C.  97,  and  Gale 
V.  Leddey  2  Stark.  N.  P.  C.  107.  Nor  is  this  at  all  parallel  with  those 
cases  in  equity,  which  may  be  relied  on  by  the  defendant,  where  the 
court  has  declined  to  interfere  by  injunction,  on  the  supposed  ground 
that  there  existed  no  legal  interest  in  the  work— -as  in  Wakot  v.  WcUker^ 
7  Vesey,  1.  The  question  is,  whether  there  is  any  rule  of  law  by  which 
one  who  publishes  a  work  of  literary  merit, — of  history  or  science,  for 
instance, — and  untruly  describes  it  as  a  translation,  thereby  forfeits  the 
protection  which  the  law  affords  to  authors  and  proprietors  of  copyrights. 
Could  ihbe  said  that  the  copyright  in  Walpole's  «  Castle  of  Otranto"  was 
destroyed  by  the  false  assertion  that  the  work  was  a  translation  from  the 
Italian  ?  [Tindal,  C.  J.  Or  that  of  De  Foe's  "  Robinson  Crusoe," 
because  represented  to  have  been  the  work  of  the  adventurer  himself?] 

(a)  The  points  marked  for  arfi^inent  were  as  follow : — 

For  the  plaintiflt-^<  that,  notwithstanding  the  matter  in  the  plea  alleged,  he  had  a  sufficient 
copyright  in  the  publication  in  qaestion  to  enable  him  to  maintain  the  action/* 

For  the  defendant— ^*  that,  in  consequence  of  the  facts  stated  in  the  pica,  there -was  no 
copyright  in  the  publication  in  question  to  entitle  the  plaintiff  to  maintain  the  action." 

(6)  The  case  was  argued  in  Trinity  term,  before  Tindal,  C.  J.,  and  Coltman,  Maule,  and 
Cresswell,  Js. 
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We  read  in  the  old  books  of  "what  are  called  trade  lies,  which  are  said  not 
to  yitiate  contracts.  [Tikdal,  C.  J.  It  is  a  rule  of  the  civil  law  that 
moQoi  simplex  ^colbmdatio  non  Migat.]  Many  works  are  publidied 
anonymously  or  under  fictitious  names ;  but  nobody  ever  dreamt 
that  such  a  mode  of  publication  would  endanger  the  copyright.  In  the 
present  case,  the  value  of  the  work  depends  upon  its  own  intrinsic  merit, 
and  not  upon  the  reputation,  however  deservedly  great,  of  the  supposed 
author.  lb  character  is  unexceptionable;  and,  for  any  thing  that  appears, 
it  possesses  as  much  merit  as  any  that  Sturm  himself  ever  published. 
The  objection  is  quite  unprecedented :  and  it  is  new  to  permit  a  party  to 
come  into  a  court  of  justice  and  ground  his  defence  upon  an  assertion 
that  he  himself  has  been  fraudulently  palming  upon  the  public,  as  the 
production  of  Sturm,  the  work  of  a  less  distinguished  author. 

Chaamellf  Serjt.,  (with  whom  was  Jtf.  Smithy)  contra.  The  only  ques- 
tion here  is  whether  the  plea  discloses  facts  that  show  the  plaintiff  to  have 
no  subsisting  copyright  in  the  work  which  he  charges  the  defendants  with 
having  pirated.  The  conduct  of  the  defi^dants  is  wholly  immaterial.  It 
may  be  conceded  that  Stockdede  v.  OMchyny  and  that  class  of  cases,  will 
not  govern  the  present;  but  they  are  important  as  showing,  that,  whether 
the  property  is  claimed  with  reference  to  the  common  law,  or  to  the 
statutes  passed  for.  the  protection  of  copyri^t,  such  protection  cannot 
exist  where  the  publication  is  one  that  impugns  any  of  the  leading  prin- 
ciples upon  which  courts  of  law  proceed.  Holrotd,  J.,4n  Stockdale  r, 
Omohyny  says :  «  The  ground  of  action  upon  which  the  plaintiff  proceeds, 
is,  an  alleged  injury  to  his  supposed  right  of  publication.  But  I  am  at  a 
loss  to  know  how  such  an  injury  can  be  sustained,  if  the  work  be  such 
that  he  has  no  right  to  publish  it."  Here,  the  plaintiff  in  his  declaration 
sets  up  a  right  of  sole  and  exclusive  publication  of  the  worlrin  question. 
*9011  '^^^  *f^^  i^  answer  alleges  that  the  plaintiff,  wiliully  intending 
''  to  deceive  and  defraud  the  public,  and  to  make  them  believe  that 
the  book  was  a  translation  of  an  original  work  written  by  Sturm,  and  to 
purchase  it  under  the  belief  that  they  were  purchasing  a  translation  of  an 
original  work  by  Sturm,  fraudulently  and  deceitfully  caused  Huish  to 
write  the  book,  and  falsely,  fraudulently,  and  deceitfully  published  the 
same  to  the  public,  as  and  for  a  translation  of  an  orignal  work  written  in 
German  by  Sturm;  and  it  then  goes  on  to  allege  that  the  {daintifls 
published,  together  with  the  book,  a  fraudulent  and  deceitful  preface, 
(setting  it  out,)  the  object  of  which  was  to  induce  the  public  to  believe 
that  the  work  was  really  a  translation  of  a  work  by  Sturm,  and  falsely  and 
fraudulently  representing  such  to  be  the  case,  and  that  such  statements 
and  representations,  so  made  by  the  plaintiff,  were  frilse  to  his  own  know- 
ledge. Now,  in  order  to  make  out  this  defence,  it  is  not  necessary  to 
contend  that  every  misstatement  or  falsehood  as  to  a  publication  would 
avoid  the  copyright.  In  the  instances  put  the  misstatements  were  not 
of  a  character  to  mislead  or  to  defraud.    Here,  however,  there  once 
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^lasted  a  penon  of  the  name  of  Sturrn^  whose  opinions  and  whose  writings 
enjoyed  a  great  degree  of  celebrity  amongst  a  large  class  of  the  Christian 
community.  By  the  title<page  and  preface  affisced  to  this  book  those 
perscms  are  led  to  believe  that  it  is  the  work  of  that  esteemed  writer,  and 
that,  if  they  purchased  it,  they  would  thereby  be  enabled  to  possess  a 
complete  copy  of  all  his  works,  with  the  exception  of  his  sermons. 
[Ceesswsll,  J.  You  contend,  that,  if  a  book  be  published  with  a  false 
title*page  and  a  false  pre&ce,  it  will  be  unprotected  from  piracy.]  Pre- 
cisely so,. assuming  always  that  the  misrepresentation  and  falsehood  are 
not  uttered  for  an  innocent  or  an  indifferent  purpose.  [Cilcsswell,  J. 
That  makes  the  title-page  and  preface  a  sort  of  *warranty,]  They  r«QQ2 
form  part  of  the  work.  [Cresswell,  J.  Could  the  plaintiff  now  ^ 
acquire  a  copyright  in  the  book  by  republishing  it  with  a  true  title-page 
and  pre&ce  f]  That  may  be  a  matter  of  doubt.  A  similar  suggestion 
was  made  by  Bayley,  J.,  in  StockdaU  v.  Onwhyfiy  7  D.  &  R.  629. 
[C&ES&wEix,  J.  The  adoption  of  the  suggestion  thrown  put  there  would 
make  the  work  altogetiier  a  new  one.]  The  publication  of  this  book  in 
the  manner  alleged  in  the  plea  is  a  fraud  upon  the  public,  and  a  fraud 
upon  the  reputation  of  the  author  whose  work  it  is  represented  to  be. 
Had  Sturm  been  now  living,  he  undoubtedly  could  have  maintained  an 
action  for  such  an  unauthorized  use  of  his  name :  Archbald  v.  Sweety  1 M. 
&  Rob.  162,  5  C.  &  P.  217.  This  is  clearly  not  a  case  in  which  a  court 
of  equity  would  interfere  by  injunction  to  protect  the  plaintiff:  Lawrence 
V.  SmUhy  Jacob,  471 ;  Walcot  v.  Walker^  7  Vesey,  1 ;  Sauthey  v.  Sher- 
woodf  2  Meriv.  436.  In  Hogg  v.  Kirhy^  8  Vesey,  216,  Lord  Eldon  inti- 
mates a  very  strong  opinion  as  to  the  publication  of  a  work  under  the 
sanction  of  another's  name.  So,  in  Pidding  v.  JEfou;,  8  Simons,  477, 
where  ^e  plaintiff  made  a  new  sort  of  mixed  tea,  and  sold  it  imder  the 
name  of  (<Howqua's  Mixture,"  and  in  his  labels  and  advertisements  made 
false  statements  to  the  public  as  to  the  teas  of  which  his  mixture  was 
composed,  and  as  to  the  mode  in  which  they  were  procured,  the  Vice- 
Chancellor  refused  to  restrain  the.  defendant  from  selling  tea  under  the 
same  name.  <«  The  plaintifi^"  said  his  honour,  <<  having  acquised,  either 
by  some  communication  from  Howqua,  or  in  some  other  manner,  the 
method  of  compounding  a  mixed  tea  which  has  been  so  agreeable  to  the 
public  as  to  induce  them  to  purchase  it,  began,  some  years  ago,  to  sell  it 
under  the  name  of  Howqua's  Mixture :  and  the  ^defendant,  find-  r*903 
ing  that  the  plaintiff's  mixture  was  in  considerable  demand,  has 
recently  begun  to  sell  a  mixture  of  his  own,  which  I  take  to  be  different 
from  the  plaintiff's,  under  the  same  designation.  I  apprehend,  that, 
primd  fackj  the  defendant  was  not  at  liberty  to  do  that.  There  has 
been,  however,  such  a  degree  of  representation  which  I  take  to  be  false, 
held  out  to  the  public  about  the  mode  of  procuring  and  making  up  the 
plaintiff's  mixture,  that,  in  my  opinion,  a  court  of  equity  ought  not  to 
interfere  to  protect  the  pbintiff,  until  he  has  established  his  title  at  law. 

3a2 
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As  between  the  plaintiff  and  the  defendant,  the  course  pursued  by  the 
defendant  has  not  been  a  proper  one :  but  it  is  a  clear  rule  laid  down  by 
courts  of  equity^  not  to  extend  their  protection  to  persons  whose  case  is 
not  founded  in  truth.  And,  as  the  plaintiff  in  this  case  has  thought  fit  to 
mix  up  that  which  may  be  true  with  that  which  is  false,  in  introducing 
his  tea  to  the  public,  my  opinion  is,  that,  unless  he  establish  his  title  at 
law,  the  court  cannot  interfere  on  his  behalf."  Wagers  that  are  contrary 
to  public  policy,  or  calculated  to  produce  inconvenience  or  cause  annoy- 
ance to  odiers,  in  however  slight  a  degree,  are  illegal :  EUham  v,  ISngS' 
many  1  B.  &  Aid.  683.  .  It  is  clearly  as  much  opposed  to  public  policy 
to  permit  a  man,  for  his  own  private  gain,  falsely  to  represent  a  book  to 
be  the  production  of  another  in  repute  with  the  public.  [Tindal,  C.  J. 
Buller's  Nisi  Prius  is  said  to  have  been  the  work  of  Mr.  Justice  Bathubst. 
Could  it  therefore  be  said  that  there  was  no  copjrright  in  it  ?]  That  would 
depend  upon  the  object  of  the  publisher. 

Sir  T,  Wildsy  in  reply.  Regard  being  had  to  the  nature  and  cha> 
racter  of  the  work  now  in  question,  the  mere  fact  of  its  having  been 
•9041  ^"^t™ly  described  as  a  •translation  of  a  German  work  by  Sturm, 
does  not  affect  the  plaintiff's  right  to  the  protection  of  the  law.  A 
statement  in  the  title-page  of  a  work  no  more  amounts  to  a  warranty  than 
does  the  ordinary  falsehood  that  a  tradesman  utters  in  recommending 
his  goods.  The  decision  of  this  case  is  not  at  all  dependent  upon  the 
rule  of  law  as  to  wages,  which  rule  relates  to  such  wages  only  as  have  an 
impolitic  or  immoral  tendency,  or  a  tendency  to  injure  or  wound  the 
feelings  of  third  persons:  Good  v.  EllioUy  3  T.  R.  693. 

CSir.  adv.  vuli. 

TiN0AL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiff  declared  in  an  action  upon  the  case  for  the  infringement 
of  the  copyright  of  a  certain  book  entitled  <«  Evening  Devotions,  or  The 
Worship  of  God  in  Spirit  and  in  Truth,  for  every  day  in  the  year ;  from 
the  German  of  C.  C.  Sturm,"  of  which  copyright  he  alleged  himself  to  be 
the  proprietor.  And  the  defendants,  in  one  of  their  pleas  to  this  declara- 
tion, alleged,  that  C.  C.  Sturm  had  written  and  published,  in  the  German 
language,  books  on  religious  subjects,  which  had  been  translated  into  the 
English  language,  and  had  been  and  were  much  valued  by  the  queen's 
subjects ;  and  that  the  plaintiff,  well  knowing  the  premises,  employed  one 
Robert  Huish  to  compose  and  write  the  book  mentioned  in  the  declara- 
tion, and  first  published  it :  and  the  plea  then  alleged  that  the  plaintiff, 
wrongfully  intending  to  defraud  and  deceive  the  public,  and  to  make  them 
believe  that  the  book  was  the  translation  of  an  original  book  written  by 
C.  C.  Sturm,  and  purchase  copies  of  it  from  the  plaintiff,  and  pay  large 
•9051  ^^^^  ^^  money  to  the  plaintiff  for  such  copies,  under  •the  belief 
that  they  were  purchasing  translations  of  an  original  work  of  the 
said  C.  C.  Sturm,  fraudulently  and  deceitfully  caused  the  said  Robert 
Huish  to  compose  and  write  the  said  book,  and  falsely,  firaudulently,  and 
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deceitfully  publifihed  the  same  to  the  public,  as  and  for  a  translation  of 
an  original  work  written  in  German  by  the  said  C.  C.  Sturm.  The  plea 
then  goes  on  to  state,  that  the  plaintiff  published  with  the  book  a  false, 
fraudulent,  and  deceitful  preface,  which  it  sets  out,  the  object  of  which 
was  to  induce  the  public  to  believe,  thoroughly  and  entirely,  that  the 
book  was  really  a  translation  of  a  work  published  by  the  said  C.  C. 
Sturm,  and  that  the  plaintiff  falsely  and  fraudulently  represented  such  to 
be  the  case  to  all  the  subjects  of  the  queen  who  then  purchased  the  same ; 
and  the  plea  then  goes  on  to  allege,  that  the  statements  and  representa* 
tions  so  made  by  the  plaintiff  were  false,  and  false  to  his  own  knowledge. 
To  this  plea  there  was  a  general  demurrer.  And  the  question  raised 
upon  the  record  is,  whether  the  plaintiff  can  have  a  right  of  action  against 
the  defendants  for  pirating  this  work ;  or,  in  other  words,  whether  he  has 
a  valid  and  subsisting  copyright  in  this  work. 

The  question  is  one  of  the  first  impression,  and  cannot  be  said  to  be 
firee  from  coQsiderable  difficulty.  But,  upon  the  best  consideration  we 
can  give  it,  and  reasoning  from  principleswhich  appear  tohave  an  analogy 
with  the  present  subject-matter  of  inquiry,  we  think  that  the  plaintiff  has 
no  ground  of  action. 

The  plea  alleges  that  the  plaintiff  made  false  representations  to  the 
public  with  respect  to  the  work,  for  the  object  and  purpose  of  imposing 
on  the  public,  and  of  inducing  them  to  give  large  prices  for  the  copies 
which  they  purchased.  And  it  further  alleges  that  the  plaintiff,  at  the 
time,  (as,  it  is  obvious,  from  the  facts  stated,  he  must  have  done,)  knew 
such  his  representations  to  be  fiedse.  All  these  allegations  are  admitted 
by  *the  demurrer  to  be  true — ^the  false  assertion  and  representa-  r»906 
tion  on  the  plaintiff's  part — his  knowledge  that  such  assertion 
and  representation  was  false — and  that  the  act  was  done  from  a  base  and 
unworthy  motive,  namely,  that  of  obtaining  money  from  the  public  by 
this  false  pretence. 

The  first  observation,  therefore,  that  arises,  is,  that  the  present  case  is 
perfectly  distinguishable  from  those  which  have  been  referred  to  at  the 
bar,  of  books  of  amusement  or  instruction  having  been  published  as  trans- 
lations, whilst  they  have  been,  in  fact,  original  works ;  or  having  been 
published  under  an  assumed,  instead  of  a  true  name.  Such  was  the  in- 
stance given  of  «  The  Castle  of  Otranto,"  professing  to  be  translated  from 
the  Italian ;  and  such  the  case  of  innumerable  works  published  under 
assumed  names — ^voyages,  travels,  biography,  works  of  fiction  or  romance, 
and  even  works  of  science  and  instruction ;  for,  in  all  these  instances,  the 
misrepresentation  is  innocent  and  harmless.  There  is  not  found,  in  any 
one  of  those  cases,  any  serious  design  on  the  part  of  the  author  to  deceive 
the  purchaser,  or  to  make  gain  and  profit  from  him  by  the  false  repre- 
sentation: the  purchaser,  from  anything  that  appears  to  the  contrary, 
would  have  purchased  at  the  same  price,  if  he  had  known  that  the  name 
of  the  author  was  an  assumed,  and  not  a  genuine  name ;  or  had  known 
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that  the  work  was  original,  and  not  translated.  And,  indeed,  in  most 
of  the  cases  that  can  be  put,  the  statement  is  not  calculated  in  its  nature 
to  deceive  any  one,  but  is  seen,  upon  the  very  first  glance,  to  be  plainly 
and  manifestly  fictitious.  In  those  cases,  therefore,  it  was  perfectly  in- 
different to  the  public,  whether  the  representation  was  true  or  not ;  and, 
in  all  probability,  the  bode  would  have  obtained  an  equal  sale,  whether 
it  was  a  translation  or  an  original,  whether  the  name  of  the  author  was 
assumed  or  genuine. 

*9071  ^^^'  ^^  ^^  ^^^  before  us,  no  one  of  these  ^observations  will 
^  apply.  The  facts  stated  in  the  plea  import  a  serious  design  on 
the  part  of  the  plaintiff  to  impose  on  the  credulity  of  each  pufchaser,  by 
fixing  upon  the  name  of  an  author  who  (once)  had  a  real  existence,  and 
who  possessed  a  large  share  of  weight  and  estimation  in  the  opmion  of 
the  public.  The  object  of  the  plaintiff  is,  not  merely  to  conceal  the  name 
of  the  genuine  author,  and  to  publish  opinions  to  the  world  under  an  in* 
Bocent  disguise ;  but  to  deceive  the  public,  by  inducbg  them  to  believe 
that  the  work  is  the  original  wpik  of  the  author  whom  he  names^ 
^en  he  himself  knows  it  not  to  be  so,  to  obtain  from  the  purchaser  a 
greater  price  than  he  would  otherwise  obtain.  The  tnmsaction^  therefore, 
ranges  itself  under  the  head  of  crimen  fain.  The  publisher  seeks  to 
obtain  money  under  false  pretences :  and  as,  not  only  the  original  act  of 
publishing  the  work,  but  the  sale  of  copies  to  each  individual  purchaser, 
falls  within  the  reach  of  the  same  objection,  we  think  the  plaintiff^cannot 
be  considered  as  having  a  valid  and  subsisting  copyright  in  the  work,  the 
sale  of  which  produces  such  consequences,  or  that  he  is  capable  of  main- 
taining an  action  in  respect  of  its  infringement. 

The  cases  in  which  a  copyright  has  been  held  not  to  subsist  where  the 
work  is  subversive  of  good  order,  morality,  or  religion,  do  not,  indeed, 
bear  directly  on  the  case  before  us ;  but  they  have  this  analogy  with  the 
present  inquiry — that  they  prove  that  the  rule  which  denies  the  existence 
of  copyright  in  those  cases,  is  a  rule  established  for  the  benefit  and  pro- 
tection of  the  public.  And  we  think  the  best  protection  that  the  law 
can  afford  to  the  public  against  such  a  fraud  as  that  laid  open  by  this 
plea,  is,  to  make  the  practice  of  it  unprofitable  to  its  author. 

For  these  reasons,  we  think  the  defendants  are  entitled  to  the  judg- 
ment of  the  court.  Judgment  for  the  defendants. 
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•CXX)K  V.  HENSON-    July  2.  [*908 

To  as  actum  by  an  endorwe  against  the  aoeeptor  of  a  bill,  the  latter  pleaded,  that,  before  the 
commenoement  of  the  suit,  a  petition  for  hie  protection  from  prooeae  waa  duly,  and  according 
to  the  statute,  presented  by  him  to  the  court  of  bankruptcy ;  that  afterwards,  and  before 
action  brought,  a  final  order  for  protection  and  distribution  was  made  in  the  matter  of  the 
petition,  by  J.  E.,  a  comnuasioner  of  the  said  court,  duly  authorised  in  that  behalf;  and  that 
the  causes  of  action  in  the  declaration  were  contracted  before  the  date  of  filing  the  petition: 
.  ^Held,  on  special  demurrer,  that  this  was  a  auffident  plea  in  bar,  within  the  6  dt  6  Victc. 
116,  s.  10. 

'  Assumpsit,  by  the  endors.ee,  against  the  acceptor,  of  two  bills  of  ex- 
change, for  92.  18^.  and  10/.  respectively. 

Plea-i-that,  before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  a 
petition  for  the  protection  of  the  defendant  from  process  was  Jtt/y,  and 
according  to  the  form  of  the  statute  in  such  case  made,  presented  by  the 
defendant  to  her  majesty's  court  of  Bankruptcy,  and  that  afterwards,  and 
before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  a  final  order  for 
protection  and  distribtUion  was  made  in  the  matter  of  the  said  petition,  by 
Joshua  Evans,  Esq.,  a  commissioner  of  the  said  court  of  Banlauptcy  duly 
authorized  in  that  behalf;  and  that  the  moneys  and  causes  of  action  in 
the  declaration  mentioned,  and  every  of  them,  and  every  part  thereof, 
were  contracted  before  the  date  of  filing  the  said  petition — yerification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did  not  set  forth 
with  sufficient  particularity  the  presenting  of  the  said  petition  for  such 
protection  as  therein  mentioned,  nor  how  the  defendant  prayed  to  be 
protected,  nor  did  it  state,  or  in  any  way  show,  whether  the  defendant 
was  a  trader  or  not,  or,  if  a  trader,  whether  his  debts  amounted  to  less 
than  300/.,  or  that  the  defendant  had  resided  within  the  district  of  the 
London  court  of  Bankruptcy  twelve  months  next  before  the  presenting 
of  the  petition,  or  next  before  the  making  of  the  order,  or  otherwise,  or 
where  he  ever  resided ;  that  the  *plea  did  not  allege,  or  in  any  reoQQ 
way  show,  that  the  defendant  gave  such  notice  as  required  by  the  ^^ 
statute ;  that  the  proceedings  upon  the  petition  until  the  giving  of  the 
final  order,  and  the  said  order  of  the  commissioner,  should  have  been 
stated  and  set  forth  with  greater  minuteness  and  particularity,  and  the 
court  thereby  have  been  enabled  to  judge  of  its  sufficiency ;  that  the  plea 
did  not  show  that  the  said  order  was  for  the  protection  of  the  defendant, 
or  for  the  distribution  of  his  effects ;  and  that  the  plea  was  in  other 
respects  too  general,  and  insufficient,  &c.    Joinder  in  demurrer. 

Dowlingy  Serjt.,  in  support  of  the  demurrer.(a)  The  first  section  of 
the  5  &  6  Vict.  c.  116,  enacts,  <<that,  if  any  person,  not  being  a  trader 
within  the  meaning  of  the  statutes  now  in  force  relating  to  bankrupts,  or 
if  any  person,  being  such  trader,  but  owing  debts  amounting  in  the  whole 
to  less  than  300/.,  shall  give  notice,  according  to  the  schedule  to  this 

(a)  The  case  was  aigoed  in  Trinity  tenn,  before  "Hndal,  C.  J.,  and  CoUmam  Manle,  and 
Cresswell,  Js. 
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act  annexed,  to  one  fourth  in  number  and  value  of  his  creditors,  and 
shall  cause  tiie  same  notice  to  be  inserted  twice  in  the  London  Gazette, 
and  twice  in  some  newspaper  circulating  within  the  county  wherein  he 
resides,  he  may  present  a  petition  for  protection  fix)m  process  to  the  court 
of  Bankruptcy,  if  he  has  resided  twelve  calendar  months  in  London  ox 
within  the  London  district,  or  to.  the  commissioner  of  bankrupt  in  the 
country  within  whose  district  he  may  have  resided  twelve  calendar 
months,  which  petition  shall  have  annexed  to  it  a  full  and  true  schedule 
of  his  debts,  with  the  names  of  his  creditors,  and  the  dates  of  contracting 
the  debts,  severally,  the  nature  of  the  debt,  and  the  security  (if  any)  given 
for  the  same,  and  also  the  nature  and  amount  of  his  property,  and  of  the 
*9101  ^^^^  owing  to  him,  with  their  dates,  and  the  names  of  his  ^debtors, 
and  the  nature  of  the  securities  (if  any)  which  he  may  have  for 
such  debts ;  and  which  petition  shall  also  set  forth  any  proposal  which 
he  may  have  to  make  for  payment,  in  whole  or  in  part,  of  his  debts ;  and 
it  shall  thereupon  be  lawful  for  the  judge  or  commissioner  of  the  court 
of  bankruptcy  to  whom,  by  any  order  of  the  court,  as  hereinafter  provided, 
the  same  shall  be  referred,  or  for  the  commissioner  in  the  county  to  whom 
the  petition  shall  be  presented,  to  give,  upon  the  filing  of  such  petition,  a 
protection  to  the  petitioner  from  all  process  whatever,  either  against  his 
person  or  his  property  of  every  description,  which  protection  shall  con- 
tinue in  force,  and  all  process  be  stayed,  until  the  appearance  of  the  pe- 
titioner in  court  as  hereinafter  provided ;  and  upon  the  presentation  of 
any  such  petition  all  the  estate  and  effects  of  the  petitioner  shall  forthwith 
become  vested  in  the  official  assignee  who  shall  be  nominated  by  the 
commissioners  acting  in  the  matter  of  the  said  petition,"  &c.  And  the 
fourth  section  enacts  « that  the  commissioner  so  authorized,  or  the  com- 
missioner in  the  county,  as  the  case  may  be,  shall,  on  the  day  notified 
by  such  notice  as  aforesaid,  proceed  to  examine  upon  oath  the  petitioner, 
and  any  creditor  who  may  attend  such  exambation,  and  any  witness 
whom  the  petitioner  or  any  creditor  may  call ;  and  the  said  commissioner 
may  adjourn  the  examination  from  time  to  time,  and  summon  to  be 
examined  before  him  any  debtor  of  such  petitioner,  or  any  creditor  of 
such  petitioner,  or  any  other  person  whose  evidence  may  appear  neces- 
sary for  the  purposes  of  the  inquiry ;  and  if  it  shall  appear  to  the  said 
commissioner  that  the  allegations  in  the  petition  and  the  matters  in  the 
schedules  are  true ;  and  that  the  debts  of  the  petitioner  were  not  con- 
tracted by  any  manner  of  fraud  or  breach  of  trust,  or  any  prosecutioa 
against  the  petitioner,  whereby  he  had  been  convicted  of  any  oflfence,  or 
*9111  "^^^^^^^  having  at  *the  time  of  becoming  indebted  reasonable  as- 
surance of  being  able  to  pay  the  debts,  and  that  such  debts  were 
not  contracted  by  reason  of  any  judgment  in  any  proceeding  for  breach 
of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  &c.,  and  that  the  petitioner  has  made  a  full  discovery  of  his 
estate,  effects,  debts,  and  credits,  and  has  not  parted  with  any  of  his 
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property  since  the  presenting  of  his  petition,  it  shall  then  be  lawful  for 
the  said  commissioner  to  cause  notice  to  be  given,  that,  on  a  certain  day, 
to  be  named  therein,  he  i^ill  proceed  to  make  an  order,  unless  cause  be 
shown  to  the  contrary ;  which  order  shall  be  called  a  final  order,  and 
shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all  process, 
and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be 
named  by  such  commissioner,  together  with  an  assignee  to  be  chosen  by 
the  majority  in  number  and  value  of  the  creditors  who  may  attend  before 
the  commissioner  on  such  day,  or  for  the  carrying  into  effect  such  pro- 
posal as  the  petitioner  shall  have  set  forth  in  his  petition,"  &c.  In  order 
to  make  the  plea  good,  it  should  have  shown  that  the  petition  contained 
all  that  section  1  requires,  in  order  that  the  court  might  see  that  the  pro- 
visions of  the  att  had  been  complied  with.  [Tindal,  C.  J.  Is  it  not 
enough  to  allege  that  the  petition  was  presented  (^  duly  and  according 
to  the  form  of  the  statute  ?"]  Clearly  not.  It  'may  be  contended  that 
this  general  form  of  plea  is  warranted  by  the  tenth  section,  which  enacts, 
« that,  if  any  action  or  suit  is  brought  against  any  petitioner  for  or  in 
respect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it 
shall  be  a  sufficient  plea  in  bar  of  the  said  action  or  suit,  that  $tu:h  peti- 
tion was  duly  presented,  and  a  final  order  for  protection  and  distribution 
made  by  a  commissioner  duly  authorized,  whereof  the  production  of  the 
order,  signed  by  the  ^commissioner,  with  proof  of  his  handwriting,  r*ai2 
shall  be  sufficient  evidence."  The  plea,  however,  does  not  show  *• 
that  such  a  petition  was  presented  as  is  alluded  to  in  that  section,  that 
is,  a  petition  containing  all  the  requisites  mentioned  in  the  first  section. 
In  Leafy.  Robsouj  13  M.  &  W.  651,  the  defendant  pleaded,  that,  in  pur- 
suance of  the  statute  6  &6  Vict.  c.  116,  she  presented  her  petition  to  the 
Leeds  district  court  of  Bankruptcy,  in  which  district  she  had  resided  for 
twelve  calendar  months  previously,  praying  to  be  protected  from  all 
process  against  her  person  and  property,  and  that  she  might  have  such 
further  relief  as  by  the  said  statute  was  provided,  and  as  the  said  court 
should  think  fit ;  that  such  proceedings  were  thereupon  had,  that  after- 
wards, ta  wit,  on,  &c.,  an  order  was  made  by  M.  B.,  the  commissioner 
of  bankrupts  for  the  Leeds  district,  for  the  protection  of  the  person  of  the 
defendant  from  all  process  against  her  person  and  property,  and  for  the 
v€stbg  of  her  estate  and  effects  in  C.  F.,  the  official  assignee  named  by 
the  said  commissioner ;  whereby,  and  by  force  of  the  premises,  and  of 
the  said  statute,  the  defendant  was  then  discharged  of  and  from  the 
premises  and  causes  of  action  in  the  declaration  mentioned,  and  the  said 
order  and  discharge  still  remained  in  full  force :  and  the  court  of  Exche- 
quer held  that  this  was  not  a  good  plea  under  the  tenth  section  of  the 
act,  because  it  did  not  strictly  follow  the  words  of  that  section;  nor  under 
the  fourth  section,  because  it  did  not  show  all  the  requisites  of  that  sec- 
tion to  have  been  complied  with. 

Chatmelly  Serjt.,  contra.    The  plea  is  go'^d  in  substance.    It  follows 


912  Cook  v.  Henson.  T.  V.  1845. 

the  words  of  the  tenth  section  of  the  5  &  6  Vict.  c.  116,  which,  though 
not  so  exact  as  those  of  the  126th  section  of  the  bankrupt  act,  6  G.  4, 
•9131  ^*  ^^®»  ^^  ^^  sixty-first  section  of  the  old  insolvent  debtors'  act, 
-'  •?  G.  4,  c.  67,  sufficiently  shows  the  Intention  of  the  legislature 
to  require  only  a  general  form  of  plea,  without  setting  forth  all  the  special 
matters  refeiied  to  in  the  first  and  fourth  sections.  The  word  <<  duly" 
must  have  the  same  meaning  in  the  plea  as  in  the  tenth  section.  la 
Le(^Y,  Robsmif  the  plea  did  not  follow  the  words  of  s.  10;  neither  did 
,  it  sdlege  that  any  of  the  requisites  of  the  earlier  sections  had  been  com- 
plied with,  or  that  the  debt  was  contracted  before  the  filmg  of  the  peti* 
tion. 

Dowlingy  Seijt.,  in  reply.  Lerf  v.  Robson  is  a  distinct  authority  to 
show  that  this  general  form  of  plea  is  not  sufficient.  The  words  of  the 
tenth  section  of  the  5  &  6  Vict.  c.  116,  differ  essentially  firom  those  of  the 
6  G.  4,  c.  16,  s.  126,  and  7  G.  4,  c.  57,  s.  61 :  the  6  G.  4,  c.  16,  s.  126, 
enacts  that  the  party  «  may  plead  in  general  that  the  cause  of  action 
accrued  before  he  became  bankrupt,  and  may  give  this  act  and  the  special 
matter  in  evidence ;  and  such  bankrupt's  certificate,  and  the  allowance 
thereof,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  commis- 
sion, and  other  proceedings  precedent  to  the  obtaining  such  certificate ;" 
and  the  sixty-first  section  of  the  7  G.  4,  c.  57,  that  <<  it  shall  be  lawful 
for  such  person,  &c.,  to  ple&d  generally  that  such  person  was  duly  dis- 
charged according  to  the  act,  by  the  order  of  adjudication  made  in  that 
behalf,  and  that  such  order  remains  in  force,  unlhotd  pleading  any  other 
matter  specially.^'*  Previously  to  the  passing  of  the  bankrupt  act  of  5  G.  2, 
c.  30,  a  special  form  of  plea  was  required.  The  words  of  s.  10,  of  the 
act  now  under  consideration,  may  be  satisfied  without  construing  them 
as  affecting  any  alteration  in  the  coiirse  of  pleading.  [Maule,  J.  I 
strongly  incline  to  think  that  the  act  meant  to  prevent  all  those  matters 
that  are  to  be  discussed  and  determined  before  the  commissioner,  firom 
•9141  ^^^"'S  controverted  again  by  each  individual  creditor.]  The 
same  inconvenience  now  exists  in  the  case  of  a  plea  of  bank- 
ruptcy puis  darrein  continuance.  The  court  of  Exchequer,  in  a  case  of 
Beadle  v.  SnellingJia)  came  to  a  similar  decision  to  that  in  Leafy.  Robson* 

Cur.  adv.  vuU. 

TiMDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

When  the  question  arising  on  this  record  was  argued  before  us,  we 
were  informed  that  the  court  of  Exchequer  had  recently  pronounced 
judgment  on  the  very  point,  in  a  case  of  Beadle  v.  Snelling.  We  have 
made  inquiry  respecting  that  case,  and  find  that  the  same  point  waa 
raised  there  as  in  the  present  case,  but,  the  court  having  intimated  an 
opinion  that  the  plea  was  bad,  the  defendant's  counsel,  without  aiguing 
the  question,  asked  leave  to  amend ;  and,  consequently,  that  case  cannot 
be  considered  as  a  decision  on  the  point. 

(a)  Not  reported.    8m  Fithir  ▼.  CHhhon,  %J).^h.  869. 
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appears  to  us  that  the  tenth  section  of  the  5  &  6  Vict.  c.  116,  does 
give  the  right  to  plead  generally  in  the  manner  adopted  by  the  defendant 
in  this  case.  Power  is  given  to  the  commissioner,  in  the  earlier  sections 
of  the  act,  to  inquire  into  the  matters  of  the  petition,  and  adjudicate  upon 
them,  and  make  a  final  order  for  protection  and  distribution  if  he  thinks 
fit  to  do  so ;  and  it  seems  to  us  that  it  was  the  intention  of  the  legislature 
to  make  his  decision  final,  and  not  capable  of  being  controverted  in  an 
action ;  especially  as  by  the  twelfth  section  .any  creditor  or  assignee  is 
enabled  to  petition  the  commissioner  to  rescind  his  final  order,  so  fiir  as 
relates  to  the  protection  of  the  petitioner's  person  firom  process,  and  so 
far  as  relates  to  the  effect  of  such  order  in  bar  of  suits  and  actions.  If, 
then,  the  decision  *of  the  commissioner  as  to  the  matters  author-  r«Q| g 
izing  the  making  of  a  final  order  is  not  to  be  controverted,  there  '- 
can  be  no  good  reason  for  requiring  the  plea  to  set  forth  all  the  facts 
necessary  to  give  him  jurisdiction^  and  it  is  reasonable  to  allow,  under 
the  section  in  question,  the  same  form  of  plea  as  is  given,  in  somewhat 
more  express  terms,  by  the  bankrupt  act,  6  G.  4,  c.  16,  s.  126.  The 
words  there  used  are,  tiiat  the  bankrupt,  having  obtained  his  certificate, 
cc  may  plead,  in  general^  that  the  cause  of  action  accrued  before  he  became 
bankrupt,  and  may  give  this  act  and  the  special  matter  in  evidence;  and 
such  bankrupt's  certificate,  and  the  allowance  thereof,  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate."  The  section  now  in  ques- 
tion enacts  <<  that  it  shall  be  a  sufficient  plea  in  bar  of  the  action,  that 
such  petition  was  duly  presented,  and  a  final  order  for  protection  and 
distribution  made  by  a  commissioner  duly  authorized,  u^Aer^^^  the  produc- 
tion of  the  order  signed  by  the  commissioner,  with  proof  of  his  hand- 
writing, shall  be  sufficient  evidence."  And  although  these  two  sections 
are  not  identical  in  terms,  we  think  that  the  plea  now  under  considera- 
tion contains  all  that  the  latter  statute  requires  in  order  to  constitute  a 
sufficient  plea  in  bar  of  the  suit. 
Our  judgment,  therefore,  must  be  for  the  defendant. 

Judgment  for  the  defendant.(a) 

(a)Tido2bomirT.Gif|^e2i;poflt,Txixutjtemi,  l846»VoLIIL 
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In  trespaas  fbf  bmkiog  and  entering  a  fiurm,  the  plea,  after  setting  oat  a  leaae  by  indenture  from 
A.  to  the  plaintifl;  which  contained  covenants  by  the  plaintxffthat  he  woaU  not,  at  any  time 
during  the  term,  aow,  reap,  or  take  from  the  arable  lands  demieed,  or  any  part  thereoi(  mone 
than  two  cropa  of  any  aort  of  corn  or  grain  aoocesBively,  bot  would  every  third  year  summer^ 
fiillow  or  hy  the  aaU  arable  Unda  down  with  rye-grav  and  clover  aeeda,  or  would  plant 
with  potatoes,  or  sow  with  peas  or  beans,  which  should  be  twice  well  hoed ;  and  also  tliat 
the  plaintifl^  hb  executors,  dec,  should  not,  at  any  time  during  the  term,  let,  aangn,  or  set 
over,  or  otherwise  part  with  the  indenture  of  lease,  or  the  premises  thereby  demised,  without 
the  special  license  and  consent  of  A^  his  heirs  and  assigns,  in  writing—with  a  power  of  re- 
entry for  breach  of  any  covenant  in  the  lease— and  setting  out  a  grant  by  indenture  of  the 
lerenion  to  the  defendant,  stated,  that,  after  the  making  of  those  indentures,  dec,  the  plain- 
tiff did  set  over  and  part  with  the  said  indenture  of  lease,  and  the  term  thereby  created,  within 
the  true  intent  and  meaning  of  the  said  indentum  of  lease,  and  the  proviao  and  oonditian 
for  ve-entiy  therein  contained,  to  urit,  6y  pawning,  pUdging^  and  ntortgagi$ig  the  foid  mdm- 
turt  of  lease  to  and  with  certain  eredilorif  to  wit,  B,  and  C,  wUhtmt  the  amtent  of  A,or  of  tkt 

'  defendant.  The  plaintiff  replied,  that  he  did  not  set  over  or  part  with  Che  said  indenture  of 
base,  or  the  term  thereby  created,  within  the  true  intent  and  meaning  of  the  said  indentnie 
of  lease,  dec,  hy  pawning,  pledging,  or  mortgaging  the  taid  indenture  with  the  aaid  mppated 
eredUort,  modoetfomA  :~~- 

Held,  bad,  on  special  demurrer ;  for,  that  the  replication  sboold  ham  denied,  generally,  that 
the  plaintiff  had  parted,  i.  e.  in  any  manner  parted,  with  the  mdenture,  instead  <rf'  oonfiidng 
the  issue  to  the  particular  mode  of  parting  with  it,  immaterially  stated,  under  a  tdlicetfbi  the 
plea. 

Another  plea  stated,  that,  during  the  term,  the  plaintiff  sowed  and  look  off  and  from  fifty  acres 
of  the  arable  lands  demised,  more  than  two  crops  of  com  suooessiTely ;  and  that  he  did  not 
nor  would  ereiy  third  year  summer-fallow  or  hy  the  said  arable  lands  or  any  part  tiiereof 
down  with  iye-graas»  dec,  nor  did  nor  would  plant  with  potatoes,  nor  sow  with  peae,  wfaidi 
were  twice  well,  or  in  any  manner,  hoed,  dtc  The  plaintiff  replied— that  he  did  not,  at  anj 
time  during  the  term,  sow  or  take  offer  from  the  arable  bmds,  or  any  part  thereof  more  than 
two  crops  of  any  sort  of  grain  snccessivoly  and  in  eytiry  third  year  did  sumroer-fidlow  n 
part,  consisting  of  fifty  acres,  and  did  lay  down  with  lye-grase  and  clover  seeds  part,  conaisti> 
mg  of  fifty  other  acres,  and  did  plant  another  part,  consisting  of  fifty  other  acies^  with  potn- 
toes,  and  did  sow  another  part,  consisting  of  fifty  other  acres^  with  peas,  and  the  residae  of 
the  srable  land  with  beane,  which  were  twice  well  hoed,  d^ ;  and  that  there  was  not  at  any 
time  during  the  said  demise,  any  portion  of  the  said  arable  lands  in  the  indenture  contained 
which  the  plaintiff  did  not  every  third  year  either  summer*&llow  or  lay  down  with  ry»> 
grass  and  clover  seeds*  or  plant  with  potatoes,  or  sow  with  peas  or  beam  which  were  twkn 
well  hoed ;  contrary  to  the  covenant  of  the  plaintiff  in  the  indentmn  in  that  behalf  oontaiaedy 
dec. ;  concluding  to  the  country : — 

Bdd,  on  special  demurrer  to  the  replication,  that  the  covenant  set  out  was  twofold— that  the 
tenant  toould  not  take  more  than  two  crops  of  grain  in  succession — and  that  he  would  do 
certain  other  things ;  that  the  plea  correctly  averred  a  breach  of  the  first  branch  of  the  cove- 
nant, but  did  not  show  a  breach  of  the  second,  inasmuch  as  it  did  not  negative  the  aovring 
with  beans ;  and  that  the  replication,  which  contained  a  direct  traverse  of  the  breach  well 
alleged  in  the  plea,  was  not  rendered  bad  by  the  introduction  of  the  subsequent  immaterial 
matter  relating  to  the  other  breach. 

A  replication  which  answers  the  only  material  part  of  a  plea,  is  good,  notwithstanding  the  ia- 
troduction  of  immaterial  matter  in  the  plea. 

Trespass.  The  first  count  of  the  declaration  charged  the  defendant 
with  breaking  and  entering  a  messuage,  &rm,  and  lands,  and  treading 
•9171  ^^^^  ^^^  ^trampling  down,  &c.,  the  crops  thereon  growing; 
and  seizing,  taking,  and  carrying  away  the  said  crops,  and  con- 
verting and  disposing  of  the  same  to  the  defendant's  use :  the  second  and 
fourth  counts  charged  an  expulsion  of  the  plaintiff  and  his  family  from  the 
farm  and  dwelling-house. 
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Seventh  plea — ^to  the  first,  second,  and  fourth  counts — ^that,  long  be- 
fore the  several  times  when,  &c.,  to  wit,  on  the  I8th  of  July,  1839,  by  a 
certain  indenture  then  made  between  one  James  Esdaile  of  the  one  part, 
and  the  defendant  of  the  other  part,  the  said  James  Esdaile  did  demise 
and  lease  unto  the  plaintiff  all  that  messuage,  &c.,  except,  &c.,  to  have 
and  to  hold  the  same,  except  as  aforesaid,  unto  the  plaintiff,  his  execu* 
tors  and  administrators,  from  the  feast  of  St.  Michael  then  next  ensuing, 
for  the  term  of  twenty-one  years  from  thence  next  ensuing,  yielding  and 
paying  therefore  the  yearly  and  other  rents  in  and  by  the  said  indenture 
in  that  behalf  mentioned,  and  thereby  reserved  and  made  payable;  and 
the  plaintiff  did  by  the  said  indenture,  for  himself,  his  executors,  admi- 
nistrators, and  assigns,  covenant,  promise,  and  agree,  to  and  with  the 
said  James  Esdaile,  his  heirs  and  assigns,  amongst  other  things,  in  man- 
ner following,  that  is  to  say,  that  he,  the  plaintiff,  his  /executors  rtgig 
or  administrators,  should  and  would  at  ^eir  own  proper  costs 
and  charges,  from  time  to  time,  and  at  all  times  during  the  said  term  of 
twenty-one  years  by  the  said  indenture  demised,  well  and  sufficiently 
repair  and  support,  maintain,  uphold,  and  amend  the  buildings,  fences, 
&c.,  of  the  demised  premises,  the  said  James  Esdaile,  his  heirs  and 
assigns,  assigning  and  allowing  rough  timber  for  doing  thereof,  reason- 
able use  and  wear,  and  damage  by  fire,  excepted ;  and  moreover  that  the 
plaintiff,  his  executors  or  administrators,  should  not  nor  would  at  any 
time  during  the  said  term  of  twenty-one  years  by  the  said  indenture  de- 
mised, sow,  crop,  receive,  or  take  off  or  from  the  said  arable  lands  by  the 
said  indenture  demised,  or  any  part  thereof,,  more  than  two  crops  of  any 
sort  of  com  or  grain  successively,  but  should  and  would  every  third  yea:r 
summer-fallow  or  lay  the  said  arable  lands  down  with  rye-grass  and 
clover  seeds,  in  a  husband-like  manner,  or  should  or  would  plant  with 
potatoes,  or  sow  with  peas  or  beans,  which  should  be  twice  well  hoed; 
nor  should  nor  would  plough,  dig,  break  up,  or  in  any  manner  convert 
into  tillage,  the  meadow  or  pasture  lands  by  the  said  indenture  demised, 
or  any  part  thereof,  at  anytime  during  the  said  term,  upon  pain-of  forfeit- 
ing and  paying  to  the  said  James  Esdaile,  his  heirs  and  assigns,  the 
several  and  respective  additional  or  increased  rents  of  10/.  by  the  acre  in 
the  manner  in  the  said  indenture  mentioned :  and  fiirthermore  that  the 
plaintiff,  his  executors  or  administrators,  should  and  would  in  a  good  and 
husband-like  manner,  lay,  spread,  and  bestow  upon  the  lands  by  the  said 
indenture  demised,  or  some  part  thereof  where  the  same  should  be  most 
wanted,  all  the  muck,  dung,  and  compost  which  should  or  mi^t  arise  or 
be  made  upon  the  said  premises,  or  any  part  thereof,  during  all  the  said 
term  of  twenty-one  years,  by  the  said  indenture  demised,  (except  the 
muck,  dung,  and  *compost  to  arise  and  be  made  in  the  last  year  r^gt  q 
of  the  said  term,  which  should  be  left  upon  the  said  premises  to  *' 
and  for  the  use  and  benefit  of  the  said  James  Esdaile,  his  heirs  and 
assigns ;)  and  abo  should  and  would  bring,  and  in  like  manner  lay. 
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spread,  and  bestow  upon  the  said  lands,  or  some  part  thereof,  two  loads 
of  good  rotten  dung,  or  ten  bushels  of  lime,  for  ami  in  lieu  of  every  load 
of  hay,  straw,  or  clover  which  should  or  might  be  carried  off  the  said 
premises  at  any  time  during  the  said  term,  (wheat  and  rye  straw  excepted ;) 
and  also  that  he  the  plaintiff,  his  executors  or  administrators,  should 
not  nor  would  at  any  time  during  the  said  term  of  twenty-one  years  by 
the  said  indenture  demised,  let,  set,  demise,  lease,  assign,  or  set  over, 
or  otherwise  part  with  the  said  indenture,  or  the  premises  thereby  demised, 
or  any  part  thereof,  to  any  person  or  persons  whatsoever,  without  the 
specicd  license  and  consent  of  the  said  James  Esdaile,  his  heirs  or  assigns, 
in  writing  under  his,  her,  or  their  hand  or  hands  tar  that  purpose  first  had 
and  obtained ;  and  it  was  by  the  said  indenture  of  lease  provided,  and 
thereby  declared,  that  the  same  indenture  was  made  upon  the  express 
condition,  that,  if  it  should  happen  that  the  said  yearly  rent,  or  any  part 
thereof,  or  other  rents  by  the  said  indenture  reserved,  in  case  any  should 
become  due,  should  at  any  time  be  1>ehind  or  unpaid  by  the  space  of 
twenty-eight  days  next  over  or  after  any  or  either  of  the  days  whereon 
the  same  ought  to  be  paid,  being  lawfully  demanded,  or  if  the  plaintiff, 
his  executors  or  administrators,  should  at  any  time  during  the  said  term 
of  twenty-one  years,  let,  set,  demise,  lease,  assign,  or  set  over,  or  other- 
wise part  with,  the  said  indenture,  or  the  premises  thereby  demised,  or 
any  part  thereof,  to  any  person  or  persons  whatsoever,  without  such 
license  or  consent  as  in  the  said  indenture  and  thereinbefore  for  that  pur- 
*d201  P^^^  mentioned,  or  if  the  plaintiff,  his  executors  and  ^administia- 
-'  tors,  should  not  in  all  things  well  and  truly  observe,  perform,  ful- 
fil, and  keep  all  and  every  the  covenants,  clauses,  provisoes,  articles,  and 
agreements  in  the  said  indenture  contained  on  his  and  their  parts  to  be 
observed,  &c.,  according  to  the  true  intent  and  meaning  of  the  said  in- 
denture, or  if  the  plaintiff  should  become  bankrupt  or  insolvent — ^then  and 
in  any  or  either  of  the  said  cases,  it  should  and  might  be  lawful  to  and 
for  the  said  James  Esdaile,  his  heirs  and  assigns,  into  and  upon  the  said 
demised  premises,  or  any  part  thereof  in  the  name  of  the  whole,  to  re- 
enter, and  the  said  premises  to  have  again  and  from  thenceforth  hold  and 
enjoy  as  in  his  and  their  first  and  -former  estate,  and  the  plaintiff,  his 
executors  and  administrafors,  and  all  other  occupiers  of  the  same  premises, 
thereout  and  from  thence  utteriy  to  expel,  put  out,  and  amove,  anything 
in  the  said  indenture  contained  to  the  contraiy  thereof  in  anywise  not- 
withstanding ;  and  it  was  by  the  same  indenture  further  provided,  &c., 
(covenant  by  the  lessor,  for  himself,  his  heirs  and  assigns,  to  assign  and 
allow  timber  for  repairs.)  The  plea  then  went  on  to  allege,  that  the 
plaintiff  became  possessed  of  the  premises  by  virtue  of  the  above  demise ; 
that,  during  the  continuance  of  the  term,  the  interest  of  James  Esdaile 
came  to  the  defendant  by  indenture  of  release  made  pursuant  to  the 
statute  4  &  6  Vict.  e.  21 ;  that  the  defendant  thereby  became  and  still 
was  seized  in  fee  of  the  reversion,  and  entitled  to  enter  and  re-take  po»- 
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session,  of  the  demised  premises  for  any  breach  of  condition ;  fhat,  after 
the  making  of  the  indenture  of  lease,  and  of  the  release,  to  wit,  on,  &c., 
the  plaintiff  became  insolvent  within  the.  meaning  of  the  proviso  in  the 
lease  in  that  behalf  contained,  and  the  defendant  thereupon  became  and 
was  entitled  to  re-enter;  and  that  he  did,  under  and  by  virtue  of  the 
power  and  authority  in  ihe  lease  contained,  as  assignee  of  the  reversion, 
peaceably  re-enter,  and  expel  the  •plaintiff  and  his  family,  as  he  r^goi 
lawfully  might,  &c.-^verification  ;  with  profert  of  the  several  in-  '' 
dentures. 

Eighth  plea — ^to  the  first,  second,  and  fourth  counts — ^that  the  inden- 
ture of  lease  in  the  last  preceding  plea  mentioned,  was  made  between 
the  plaintiff  and  the  said  James  Esdaile,  at  the  time,  and  in  the  manner 
and  form,  and  under  the  circumstances,  severally  and  respectively  in  the 
last  preceding  plea  set  forth ;  by  virtue  of  which  demise  the  plaintiff,  at 
the  time  and  in  the  manner  in  the  last  plea  set  forth,  entered  and  was 
possessed  of  the  EKaid  demised  premises  as  therein  mentioned :  that  the 
said  indentiire  of  release  was  thereupon  afterwards  made  between  the  said 
James  Esdaile  and  the  plaintiff,  at  the  time,  and  in  the  manner  and  form, 
and  under  the  circumstances,  severally  and  respectively  in  the  last  pre- 
ceding plea  in  that  behalf  set  forth :  that,  by  virtue  of  the  last-mentioned 
indenture,  the  defendant  became  and  was  seised  and  entitled  in  the  man- 
ner and  under  the  circumstances  in  aU  respects  in  that  plea  mentioned, 
whereof  the  plamtiff  then  had  notice  at  the  time  and  in  the  manner  in  that 
plea  mentioned :  that  thereupon  afterwards,  on  a  certain  day  and  year 
after  the  making  of  the  said  several  indentures  in  this  plea  mentioned  and 
referred  to,  and  during  the  con^uance  of  the  demise  by  the  first-men- 
tioned indenture  of  lease  created,  and  long  before  the  said  several  times 
when,  &c.,  and  every  of  them,  to  wit,  on  the  1st  of  June,  1844,*  the 
plaintiff  did  set  over  and  part  with  the  said  indenture  of  lease,  and  the 
term  thereby  created,  and  his  the  plaintiff's  interest  therein,  within  the 
true  intent  and  meaning  of  the  said  indenture  of  lease,  and  the  pro-^ 
viso  and  condition  for  re-entry,  therein  contained,  to  vnt,  by  pawning,, 
pledging,  and  mortgaging  the  said  indenture  of  lease  to  and  with  certain 
creditors  of  him  the  plaintiff,  to  wit,  one  R.  W.  and  one  F.  6.,  without 
the  special  license  or  consent  in  writing  of  the  said  James  Esdaile,  or  of 
the  *defendant,  under  their,  or  either  of  their  hands  or  hand,  or  in  r^go^ 
any  other  manner,  for  that  purpose  first  had  and  obtained,  con-  ^ 
trary  to  the  covenant  of  the  plaintiff  in  the  said  indenture  of  lease  in  that 
behalf  contained,  and  the  condition  of  the  same  indenture  in  the  said  last 
preceding  plea  severally  and  respectively  set  forth :  •  •  that  he  the  de- 
fendant then  thereupon  became  and  was  entitled  to  re-enter  upon  the  said 
demised  premises,  and  every  part  thereof,by  reason  of  the  last-mentioned 
breach  of  the  said  condition  of  the  said  demise,  and  to  take  advantage 
*  of  the  forfeiture  and  determination  of  the  said  term  thereby  incurred :  that 
the  messuage  or  tenement,  and  farm,  &c.,  in  the  said  first-mentioned  in;- 
VOL.  I.  72  3  B  2 
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Venture  of  lease  mentioned,  and  thereby  demised,  were  and  are  the  close 
and  farm,  &c.,  in  the  first,  second,  and  fourth  counts  of  the  declaration 
severally  and  respectively  mentioned,  and  in  which,  &c.,  and  not  other 
or  different :  that  the  plaintiff's  possession  of  the  said  close  and  farm,  &c., 
in  which,  &c.,  at  the  said  several  times  when,  &c.,  was  such  a  possession 
in  all  respects  as  in  the  last  preceding  plea  was  in  that  behalf  mentioned 
and  set  forth:  that,  the  plaintiff  having  committed  such  breach  of  the  said 
condition  as  in  this  plea  set  forth,  he  the  defendant,  under  the  power  and 
authority  in  the  first-mentioned  indenture  of  lease  in  that  behalf  contained, 
did  afterwards,  that  is  to  say,  at  the  said  several  times  when,  &c.,  as  the 
assignee  of  the  estate  of  the  said  James  Esdaile,  and  of  the  said  reversion 
immediately  expectant  upon  the  determination  of  the  said  demise,  into 
and  upon  the  said  demised  premises,  so  being  the  said  close  and  fiurm, 
&c.,  in  the  first,  second,  and  fourth  counts  of  the  declaration  respectively 
mentioned  as  aforesaid,  and  every  part  thereof,  in  the  name  of  the  whole, 
peaceably  re-enter,  and  the  same  premises  did  have  again,  and  from 
thenceforth  hold  and  enjoy,  as  in  die  first  and  former  estate  of  him  the 
*Q2^1  ^^^^  James  *Esdaile,  and  of  him  the  defendant,  and  the  plaintiff, 
-'  bis  family  and  servants,  and  all  other  occupiers  of  the  said  de- 
mised premises,  he  the  defendant  did  thereout  and  from  thence  utterly 
expel,  put  out,  and  amove,  as  he  lawfully  might  for  the  cause  aforesaid, 
and  did  then  thereupon,  under  and  by  virtue  of  the  said  re-entry,  and  not 
otherwise,  commit  the  same  several  trespasses  in  the  introductory  part  of 
this  j)Iea,  and  in  the  said  first,  second,  and  fourth  counts  of  the  declara- 
tion respectively  mentioned  and  complained  of — verification. 

To  this  plea  the  plaintiff  replied — that  he  did  not  at  any  time  during 
the  continuance  of  the  said  demise,  and  before  the  said  several  times 
when,  &c.,  set  over  or  part  with  the  said  indenture  of  lease,  or  the  term 
thereby  created,  or  his  the  plaintiff's  interest  therein,  within  the  true  in- 
tent and  meaning  of  the  said  indenture  of  lease,  and  the  proviso  and  con- 
dition for  re-entry  therein  contained,  by  pawning^  pledging ^  or  mortgaguig 
the  send  indenture  of  lease  to  and  with  the  said  supposed  creditors  of  him 
die  plaintiff  in  that  behalf  mentioned,  or  either  of  them,  in  manner  and 
form  as  in  the  said  eighth  plea  was  alleged — concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  by  the  said  replication  the 
plaintiff  had  taken  too  narrow  a  traverse  upon  the  defendant's  said  eighth 
plea ;  that  the  plaintiff  ought  by  his  said  replication  to  haVe  denied  gene- 
rally that  the  plaintiff,  in  any  manner  whatever,  had  set  over  or  parted 
with  the  said  indenture  of  lease,  or  the  term  thereby  created,  instead  of 
confining  the  issue  to  the  alleged  modes  of  parting  with  it,  specified  under 
a  videlicet  in  the  plea,  namely,  by  pawning^  pledging^  or  mortgagir^--^ 
those  modes  being  so  laid  under  a  videlicet,  and  being  thereby  rendered 
Bot  material,  for  preventing  or  precluding  the  defendant  firom  going  into 
evidence  of  another  or  different  mode  of  setting  over  or  parting  with  the 
said  lease  in  and  by  way  of  violation  of  the  same  covenant,  as,  for  in- 
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stance,  of  a  general  assignment,  and  *the  plaintiff  had  no  right  to  taqoa 
limit  the  defendant  to  evidence  excluding  proof  of  a  general  as-  '* 
signment,  or  other  made  of  parting  with  the  said  lease,  in  violation  of 
the  plaintiff's  covenant  in  that  behalf,  as  he  sought  to  do  by  his  said  tra- 
verse of  the  said  plea,  and  which  would  be  the  effect  of  an  issue  joined 
on  the  said  traverse ;  that  the  plaintiff,  in  thus  taking  a  traverse  upon  mat- 
ter which  was  laid  under  a  videlicet^  had  entirely  given  the  go-by  to  the 
substance  of  the  plea,  and  had  violated  the  ordinary  and  well-established 
rales  of  pleading :  that,  by  such  a  traverse,  the  plaintiff  sought  to  raise 
an  immaterial  issue  ;  that,  by  such  traverse,  the  plaintiff  sought  to  entrap 
the  defendant  into  taking  issue  on  an  immaterial  point,  and  one  too 
narrow  to  admit  of  a  decision  of  the  merits ;  that  such  traverse  was  in- 
tended to  perplex  and  embarrass  the  defendant  in  his  rejoinder,  and  to 
avert  a  trial  of  any  material  question  ;  that  no  safe,  certain,  material,  or 
single  issue  could  be  taken  on  such  replication ;  and  that  the  traverse 
taken  by  the  said  replication  was  in  other  respects  too  narrow,  and  illu- 
sory and  ensnaring. 

The  tenth  plea  was  similar  to  the  eighth,  down  to  the  asterisk,  p.  92X : 
it  then  proceeded  to  allege  that  the  plaintiff  did  not  in  all  things  observe, 
perform,  fulfil,  and  keep  the  covenants  in  the  said  indenture  in  that  behalf 
contained,  on  his  the  plaintiff's  part  to  be  observed^  performed,  fuliilledi 
and  kept,  according  to  the  true  intent  and  meaning  of  the  said  indenture, 
that  he  the  plaintiff,  his  executors  or  administrators,  should  not,  norwould 
at  any  time  during  the  said  term  of  twenty-one  years  by  the  said  first-men- 
tioned indenture  of  lease  demised,  sow,  crop,  receive,,  or  takeoff  or  from 
the  said  arable  lands  by  the  said  indenture  demised,  or  any  part  thereof, 
more  than  two  crops  of  any  sort  of  corn  of  grain  successively,  but  should 
and  would,  every  third  year,  summer-fallow  or  lay  the  said  arable  lands 
down  with  rye-grass  an3  clover  seeds,  in  a  husband-like  manner,  or  should 
or  *would  plant  with  potatoes,  or  sow  with  peas  or  beans,  which  r«oog 
should  be  twice  well  hoed ;  but  on  the  contrary  thereof,  the  de-  ** 
fendant  said  that  then,  and  before  the  said  several  times  when,  &c.,  or 
any  or  either  of  them,  he  the  plaintiff  broke  the  same  covenant,  and 
wholly  failed  to  observe,  perform,  fulfil,  and  keep  the  same,  in  this,  to 
wit,  that  then,  and  during  the  continuance  of  the  said  term  of  twenty-one 
years  by  the  said  indenture  of  lease  granted,  he  the  plaintiff  did  sow,  re- 
ceive, and  take  off  and  from  divers,  to  wit,  fifty  acres  of  the  arable  lands 
by  the  said  indenture  demised,  and  off  and  firom  every  part,  more  than  two 
crops  of  com  successively,  to  wit,  that  the  plaintiff  then  sowed,  received, 
and  took  off  and  from  the  said  arable  lands,  and  the  said  fifty  acres  parcel 
thereof,  three  crops  of  wheat  successively ;  and  that  h$  the  plaintiff  did 
not  nor  would  every  third  year,  or  at  any  other  time,  or  in  any  other  man- 
ner, summer-fallow  or  lay  the  said  arable  lands,  or  any  part  thereof,  down 
with  rye-grass  and  clover-seeds,  in  a  husband- like  or  in  any  other  manner, 
nor  did  nor  would  plant  with  potatoes,  nor  sow  with  peas^  which  were 
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twice,  or  at  all,  well,  or  in  any  other  manner,  hoed,  contraiy  to  the  coTe- 
nant  of  the  plaintiff  in  the  said  indenture  of  lease  b  that  behalf  contained^ 
and  the  condition  of  the  same  indenture  in  the  said  seventh  plea  respec- 
tively set  forth.  The  plea  then  proceeded  as  before  from  the  double 
asterisk,  p.  922,  to  the  end. 

To  this  plea  the  plaintiff  replied — that  he  did  during  the  said  term  of 
twenty*one  years,  and  before  the  said  several  times  when,  i&c.,  in  aH 
things  observe^  perform,  fulfil,  and  keep  the  covenants  in  the  said  inden- 
ture in  that  behalf  contained,  on  his  the  plaintiff's  part  to  be  performed, 
according  to  the  true  intent  and  meaning  of  the  said  indenture,  particu- 
larly in  this,  to  wit,  that  he  did  not  at  any  time  during  the  said  term  of 
•9261  ^^^^^*o^  years,  sow,  crop,  receive,  or  take  off  or  from  the  said 
«  ''  ^arable  lands,  or  any  or  eiUier  of  them,  or  any  part  thereof,  more 
than  two  crops  of  any  kind  of  com  or  grain  successively,  and  did,  every 
third  year,  summer-fallow  a  part,  consisting  of  divers,  to  wit,  fifty  acres 
of  the  said  arable  lands,  and  did  lay  down  with  xye-grass  and  clover- 
seeds,  in  a  husband-like  manner,  other  part,  consisting  of  divers,  to  wit, 
fifty  other  acres  of  the  said  arable  lands,  and  did  plant  another  part,  con- 
sisting of  divers,  to  wit,  fifty  other  acres  of  the  said  arable  lands,  with 
potatoes,  and  did  sow  another  part,  consisting  of  divers,  to  wit,  fifty  other 
acres  of  the  said  arable  lands,  with  peas,  and  divers,  to  wit,  the  residue 
of  the  said  arable  lands,  consisting,  to  wit,  of  fifty  other  acres  of  the  said 
arable  lands,  %oit/i  betmsy  which  were  twice  weU  heed  ;  and  that  there  was 
not  at  any  time  during  the  said  demise,  and  before  the  said  several  times 
when,  &c.,  any  part  or  portion  of  the  said  arable  lands  in  the  said  inden- 
ture contained,  which  the  plaintiff  did  not  every  third  year  of  the  said 
demise  either  summer-fallow  or  lay  down  with  rye-grass  and  clover-seeds, 
in  a  husband-like  manner,  or  plant  with  potatoes,  or  sow  with  peas  or  beans 
which  were  twice  well  hoed ;  contrary  to  the  covenant  of  the  plaintiff  in 
the  said  indenture  of  lease  in  that  behalf  contained,  and  the  condition  of 
the  same  indenture  in  the  seventh  plea  set  forth,  in  manner  and  form  as 
in  the  last  plea  was  alleged — concluding  to  the  country 

Special  demurrer,  assigning  for  causes,  that  the  traverse  taken  by  the 
replication  was  too  large ;  that  the  replication  offered  to  put  in  issue  and 
to  affirm  a  matter  out  of  the  tenth  plea ;  that  the  tenth  plea  did  not  deny 
or  attempt  to  dispute  or  raise  any  issue  upon  the  sowing  of  beans  by  the 
plaintiff  in  or  upon  the  said  demised  premises,  whereas  the  plaintiff 
sought,  by  his  traverse  df  the  plea,  to  involve  that  question  in  the  issue, 
^9271  ^^^  ^^  ^^^^  ^^  traverse  was  too  large  ;  that  the  replication  did 
^  *not  sufficiently  avoid  the  plea,  because,  although  the  replication 
admitted  that  part  of  the  demised  premises  were  planted  with  potatoes 
and  sowed  with  peas,  it  did  not  show  that  such  potatoes  and  peas  so 
planted  and  sowed,  or  any  part  thereof,  were  or  was  twice,  or  in  any 
manner,  hoed,  as  required  by  the  said  covenant  in  that  behalf;  that  in 
this  the  replication  was  repugnant  and  contradictory,  first,  by  alleging  an 
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absolute  performance  of  the  covenant  mentioned  and  referred  to  in  the 
replication  and  last  plea,  and  then,  by  admitting  a  breach  thereof;  that 
the  plaintiff,  by  offering  to  put  in  issue  such  sowing  of  beans,  tendered 
an  immaterial  issue ;  that  the  replication  was  double,  by  containing  an 
allegation  of  entire  obsenrance.of  the  covenants  in  the  indenture  of  lease 
in  last  plea  mentipned,  and  a  traverse  of  the  particular  breach  of  the 
same  covenants  in  the  same  plea  alleged,  and  also  an  allegation  that  the 
particular  breach  never  happened ;  that  it  was  impossible  for  the  defend* 
ant  to  take  any  safe  or  single  issue  upon  the  replication;  and  that  the 
said  replication  was  intended  to  perplex  and  ensnare  the  defendant  in 
his  rejoinder,  and  was  in  other  respects  too  wide  and  general,  and  was 
otherwise  vicious,  informal,  and  insufficient. 

The  plaintiff  joined  in  demurrer.(a} 

Chatmelly  Serjt.,  (with  whom  was  Petersdorff])  in  support  of  the  demur- 
rers. The  eighth  plea  alleges  a  breach  by  the  plaintiff  of  his  covenant 
not  to  assign,  thus — <«  that  the  plaintiff  did  set  over  and  part  with  the 
said  indenture  of  lease  and  the  term  thereby  created,  and  his,  the  plain* 
tiff's,  interest  therein,  within  the  true  intent  and  meaning  of  the  said 
indenture  of  lease,  and  the  proviso  and  condition  for  re-entry  therein  con* 
tained ;"  and  then  it  goes  on,  unnecessarily,  to  state  the  *niode  rAOAg 
of  parting  with  it — <<  to  mt^  by  pawning,  pledging,  and  mort- 
gaging  the  said  indenture  of  lease  to  and  with  certain  creditors  of  him 
the  plaintiff,  towUi  one  R.  W.  and  one  F.  B.,"  without  the  license  oi 
consent  of  the  lessor,  or  of  the  defendant.  The  plaintiff  in  his  replica- 
tion incorporates  both  of  these  allegations  without  any  qualification.  The 
circumstance  of  the  defendant's  having  introduced  an  immaterial  allega- 
tion into  his  plea,  does  not  entitle  the  plaintiff  to  introduce  a  traverse  of 
it  in  his  replication,  so  as  to  narrow  the  breach  to  the  particular  mode 
stated,  viz.,  by  pawning,  pledgmg,  and  mortgaging  the  indenture  and  the 
demised  premises,  with  particular  creditors.  The  general  rule  of  plead- 
ing admits  of  no  doubt.  Thus,  in  Comyns's  Digest,  title  Pkadery  (G.  15), 
it  is  said :  «  A  traverse  larger  than  can  be  denied  (&)  is  bad :  as,  in  intru- 
sion, if  it  be  alleged  that  possessions  of  the  dean  and  canons  of  E.  founded 
apud  Westminster,  by  dissolution,  &c.,  came  to  the  king,  and  the  defend- 
ant intruded,  &c.,  the  defendant  says  that  the  foundation  was  by  another 
name,  absqu/e  hoc  that  it  was  founded  apud  Westminster  by  the  name 
alleged ;  it  i5  a  bad  traverse,  because  it  extends  to  the  place  of  the 
foundation.(c}  So,  a  traverse  of  the  surrender  of  a  copyhold  to  such  a 
steward  such  a  day,  is  bad ;  for,  the  day  and  steward  ought  not  to  be 
part  of  the  issue,  but  the  traverse  ought  to  be  of  the  surrender  modo  et 
formd.{d)   So,  a  traverse  that  bjf. indenture  A.  bargained  and  sold,  is  bad ; 

(a)  Th6  cam  was  argued  in  Trinity  tenn»  befora  Tindal,  C.  J.,  and  Coltman,  Maule,  and 
Crevvrell,  Ji. 
(6)  i.  e.  involving  more  matter  than  ought  to  be  denied, 
(e)  Citing  1  Leo.  89.  (d)  Yelv.  128,  Cro.  Jac  80S. 
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for,  it  makes  the  indenture  part  of  the  issue.(a}  In  trespass,  if  the  de- 
fendant justifies  by  molUter  manus  to  prevent  a  rescous  of  an  execution,  in 
aid  and  by  the  command  of  a  bailiff,  traverse  that  it  was  to  prevent  a 
*9291    ^^^^^^  ^  ^^  ^^^  ^7  command  of  the  bailiff,  *is  bad ;  for,  the 

''  command  is  not  material."(ft)  In  Regit  v.  Greeny  1  M.  &  W.  329, 
in  debt  for  money  lent  and  money  paid,  the  plea  first  alleged  that  the 
sums  so  lent  and  paid,  were  lent  for  the  purpose  of  paying,  and  were 
paid,  to  J.  R.,  the  master  of  a  ship  dien  in  a  foreign  port,  for  the  repairs 
of  such  ship,  and  not  on  the  security  or  liability  of  tiie  defendant ;  and 
then  went  on  to  state  an  agreement  made  in  such  foreign  port,  between 
the  plaintiff  and  J.  R.,  for  the  defendant,  for  bottomry,  and  a  bottomry- 
bond  given  by  J.  R.  to  the  plaintiff  in  pursuance  of  such  agreement ;  by 
means  of  which,  it  was  alleged,  the  plaintiff  had  desired  to  obtain  exor- 
bitant interest  for  his  advances.  The  replication  to  this  plea  alleged — 
first,  that  the  money  was  lent  and  paid  on  the  security  and  liability  of 
the  defendant — secondly,  that  there  was  no  such  agreement — and,  thirdly, 
that  there  was  no  such  bond  as  was  stated  in  the  plea.  On  special  de- 
murrer, it  was  held  that  the  replication  was  bad,  for  tendering  issues  on 
several  matters,  having,  by  the  first  allegation,  put  in  issue  the  whole 
substantial  matter  of  defence.  So,  again,  in  Stubbs  v.  Lainsariy  1  M.  & 
W.  728,  6  Dowl.  P.  C.  162,  in  case  for  a  false  return,  where  the  declara- 
tion alleged  that  the  defendant  seized,  and  took  in  execuJtion^  divers  goods 
and  chattels  of  the  value  of  the  moneys  directed  to  be  levied  as  aforesaid, 
and  then  levied  the  same  thereout;  a  plea  that  the  defendant  did  not  seize 
or  take  in  execution  any  goods  or  moneys,  and  levy  the  moneys  directed 
by  the  said  writ  to  be  levied,  modo  et  formd — was  held  bad,  as  tendering 
too  large  an  issue.  Lord  Abisgesl  said :  <c  The  defendants,  by  the  issue 
tendered,  would  render  it  incumbent  upon  the  plaintiff  to  prove  that  the 
goods  were  seized,  and  the  money  levied  out  of  them ;  which  it  is  not 
•9301    incumbent  upon  him  to  do."    Moore  v.  ^Boukott,  1  N.  C.  323, 

^  1  Scott,  122,  3  DowL  P.  C.  145,  is  an  authority  to  the  same  effect. 
There,  to  an  action  on  an  attorney's  bill,  the  defendant  pleaded,  that  the 
bill  was  for  woric  at  law  and  in  equity,  and  was  not  delivered  to  her  a 
month  before  action:;  and  a  replication,  that  the  bill  was  not  for  work  at 
law  and  in  equity,  was  held  ill,  as  tendering  too  large  a  traverse. 

The  breach  alleged  in  the  tenth  plea  is,  that  the  plaintiff  took  from 
fifiy  acres  of  the  arable  lands  by  the  indenture  demised,  more  than  two 
crops  of  Com  successively,  to  wit,  three  crops,  and  that  he  did  not  sum- 
mer-fallow or  lay  down  with  rye-grass  and  clover-seeds,  or  plant  with 
potatoes,  or  sow  with  peas,  which  were  twice  well  hoed.  The  replication 
traverses  the  taking  of  more  than  two  crops  of  com  successively,  and  then 
goes  on  to  aver  that  the  plaintiff  did  summer-fallow,  and  did  lay  down 
a  certain  number  of  acres  with  rye-grass  and  clover-seeds,  and  did  plant 
a  certain  other  number  of  acres  with  potatoes,  and  sow  a  certain  other 

(a)  8emb.  Cart.  I»18.  (6)  Citing  3  LeT.  1 13. 


1  Manning,  Granger,  &  Scott.  930 

number  of  acres  with  peas,  and  a  certain  other  number  of  acres  with  beanSf 
which  were  twice  well  hoed,  and  that  there  was  not,  at  any  time  during 
the  said  demise,  any  part  of  the  arable  lands  in  the  indenture  contained, 
which,  the  plaintiff  did  not,  every  third  year  of  the  demise,  either  summer- 
figjlow  or  lay  down  with  rye-grass  and  clover-seeds,  in  a  husband-like 
manner,  or  plant  with  potatoes,  or 'sow  with  peas  or  beans  which  were 
twice  well  hoed,  contrary  to  his  covenant  The  replication  thus  attempts 
to  put  in  issue,  as  well  those  matters  which  are  defectively  or  insufficiently 
stated,  as  those  which  are  well  stated,  in  the  plea.  [Maule,  J.  There 
are  two  covenants,  the  one  negative,  the  other  affirmative :  as  to  the  one, 
the  breach  is  well  assigned,  and  as  to  the  other,  not :  the  replication 
properly  takes  issue  upon  the  first,  and  then  adds  some  idle  talk  about 
the  other.]  The  plaintiff  had  no  right  *to  put  in  issue  the  breach  r«QQi 
defectively  assigned,  by  concluding  to  the  country,  as  ne  has 
done.  In  Bishian  v.  EvanSy  2  Cr.,  M.  &  R.  12,  5  Tyrwh.  639,  in  debt 
on  bond  for  the  penal  sum  of  12,000/.,  the  declaration  set  forth  the  con- 
dition, which  was  for  the  payment  of  6000/.  vM  interest,  and  assigned 
as  a  breach  the  non-payment  of  6000/.,  (omitting  interest :)  the  defend- 
ant pleaded  that  he  paid  the  6000/.  tmth  interest,  according  to  the  form 
and  effect  of  the  condition ;  and  the  plea  was  held  ill  on  special  demur- 
rer. The  plea,  said  Parke,  B.,  bought  to  contain  an  issue  taken  upon 
some  averment" — that  is,  some  material  averment — <<  in  the  pleadings  on 
the  other  side,  and  such  issue  ought  not  to  include  any  other  matter. 
That  being  the  principle  upon  which  the  plea  ought  to  have  been  con- 
structed, what  is  the  present  plea  ?  It  includes  a  fact  of  which  po  aver- 
ment  is  to  be  found  in  the  declaration.  It  states  that  the  defendant  paid 
to  the  plaintiff  the  sum  of  6000/.,  with  interest  for  the  same,  &c.,  without 
any  deduction  or  abatement  for  or  by  reason  of  any  taxes,  &c. ;  thus 
averring  a  payment  both  of  principal  and  interest,  a  fact  to  which  no  cor- 
responding averment  is  to  be  found  in  the  declaration.  The  issue, 
therefore,  is  improperly  offered,  and  the  plea  is  bad."  So,  in  Turrdey 
V.  Macgreg(yr,  6  Mann.  &  Gr.  46,  6  Scott,  N.  R.  906,  1  D.  &  L.  506,  a 
declaration  in  case  stated  that  one  D.  bad  requested  the  plaintiff  to  ad- 
vance him  2500/.  upon  the  security  of  an  assignment  of  the  benefit  of  a 
claim  D.  alleged  he  had  against  government;  that  D.  had  referred  the 
plaintiff,  for  information  on  the  subject  of  the  said  claim,  to  the  de- 
fendant, as  being,  and  as  in  fact  the  defendant  was,  an  officer  in  the  service 
(^government,  and  as  being  able,  from  the  means  if  knowledge  possessed  by 
Mm,  to  i^ord  such  information;  that  the  plaintiff  applied  to  the  defend- 
ant ;  and  that  the  latter  *falsely  and  fraudulently  represented  to  r^goo 
the  plaintiff  that  the  claim  was  entertained  by  government,  and 
sure  to  be  paid,  and,  as  the  defendant  believed,  within  three  months,  &c. 
The  defendant  pleaded  that  he  was  not  an  officer  in  the  service  of  govern- 
ment, nor  able,  from  the  means  of  knowledge  possessed  by  him,  to  afford 
information,  modo  etformA^  concluding  to  the  country:  and  it  was  held, 
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that  the  first  part  of  the  plea  was  bad,  as  being  a  traverse  of  an  immate- 
rial allegation,  and  the  second,  because  a  traverse  of  matter  not  alleged 
in  the  declaration.  The  replication  in  the  present  case,  therefore,  is 
clearly  bad ;  and  the  only  question  is,  whether  the  defendant  is  precluded 
from  taking  the  objection  on  special  demurrer,  by  reason  of  the  defee- 
tively  alleged  breach  set  forth  in  the  plea. 

Manrdngy  Serjt.,  contra.  It  was  incumbent  on  the  defendant  in  his 
eighth  plea  to  show  how  the  plaintiff  had  parted  with  the  indenture  set 
out  in  the  seventh  plea ;  and,  having  condescended  upon  the  particular 
mode,  he  is  bound  by  it.  Thus,  in  Sir  Francis  Leke^s  case,  Dyer,  965  a, 
in  replevin,  on  the  question  who  ought  to  keep  the  enclosure,  the  avow- 
ant stated  himself  to  be  seised  in  feey  though  he  needed  not  to  have  set 
out  any  particular  estate,  but  might  have  alleged,  generally,  that  he  was 
seised  of  the  close ;  yet,  having  done  so,  the  precise  estate  was  held  to 
be  traversable.  So,  in  Lord  CrumweWs  case.  Dyer,  365  b,  in  ejecHone 
firma  upon  a  demise  by  C,  the.  defendant  pleaded,  that,  before  C.  had 
any  thing,  6.  was  seised  in  fee,  and  enfeoffed  A.,  who  died  seised,  and 
his  son  leased  to  the  defendant,  who  was  possessed  till  ousted,  and  the 
son  disseised,  by  B.,  who  afterwards  enfeoffed  C,  who  demised  to  the 
plaintiff:  the  replication,  taking  by  protestation  the  feoffment  to  A.  and 
*9331  *^^  ^P^S  seised,  traversed  the  disseisin :  and  the  replication 
was  held  good,  though  the  feoffment  or  the  dying  seised  mig^t 
both  be  traversed,  at  the  election  of  the  plaintiff.  These  decisions  show, 
that,  even  though  the  defendant  might  have  been  justified  in  alleging  the 
breach  in  more  general  terms,  the  plaintiff  was  at  liberty  to  pursue  thj» 
course  adopted  by  the  defendant,  and  to  traverse  in  the  precise  terms 
used  by  him.  Robinson  v.  Turner ^  Q.  B.  Hilary  term,  1842, 6  Jurist,  368, 
is  an  authority  to  the  same  effect.  That  was  an  action  on  an  agreement 
by  the  defendant  to  pay  an  annuity  of  25/.  for  fourteen  years,  with  a  sti- 
pulation that  the  plaintiff  should  not  willingly  or  knowingly  permit  or 
suffer  any  one,  during  that  time,  to  keep  post-horses  or  post-chaises  on 
any  part  of  the  premises,  for  the  purpose  of  letting  them  to  hire.  The 
defendant  pleaded  that  the  plaintiff  suffered  a  certain  person,  to  wit, 
John  Thomas,  to  let  divers  post-horses  and  post-chaises,  on  the  premises, 
in  breach  of  the  agreement.  At  the  trial,  the  defendant  gave  evidence 
that  the  plaintiff  had  permitted  Charles  Hatchard  to  carry  on  business  m 
breach  of  the  agreement :  but  it  was  objected,  on  behalf  of  the  plaintiff, 
that  John  Thomas  could  not  be  rejected  out  of  the  averment  in  the  plea. 
The  judge  directed  a  verdict  for  the  defendant :  and,  upon  a  motion  to 
enter  a  verdict  for  the  plaintiff.  Lord  Denman  said :  « We  have  no  doubt, 
that,  if  a  party,  in  pleading  a  breach  of  an  agreement,  undertakes  to  name 
a  person,  or  an  instance  of-  the  breach  of  the  agreement,  in  his  pleading, 
the  putting  it  under  a  videlicet  does  not  make  it  immaterial ;  and  he  cannot 
give  evidence  of  another  person  or  another  instance.'^  [Maule,  J.  It 
does  not  appear  from  that  report  whether  or  not  the  plea  contained^  in 
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addition  to  the  statement  of  the  particular  case  of  John  Thomas,  a  larger 
allegation  of  breach,  such  as  is  found  here.] 

*The  tenth  plea  alleges  a  breach  of  covenant  by  taking  three  r*934 
crops  of  grain  in  succes^on  from  part  of  the  lands  demised,  and 
a  failure  once  in  three  years  to  summer-fallow,  or  lay  down  the  arable 
lands  with  rye-grass  and  clovoseeds,  or  to  plant  wi^  potatoes,  or  sow 
with  peoi;  but  it  does  not  go  on  to  allege  that  the  plaintiff  did  not  sow 
with  heans.  The  replication  gives  a  complete  answer  to  the  first  part  of 
the  breach,  which  alone  is  material :  the  rest  of  the  pfea  may  be  looked 
upon  as  surplusage ;  and  so  much  of  the  replication  as  is  pleaded  thereto 
may  be  rejected  with  it 

Channelly  Seijt.,  in  reply.  The  cases  of  Sir  Francis  Lehe  and  Lord 
Crumwell  are  altogether  beside  the  present;  for,  there,  one  allegation 
was  substituted  for  another.  Neither  is  this  case  governed  by  Bobinsan 
▼.  J\imer.  There,  the  defendant  was  setting  up  a  breach  of  contract  on 
the  part  of  the  plaintiff,  in  order  to  justify  or  excuse  his  own  breach  of  con- 
tract. The  plea  introduced  new  matter,  and  therefore  must  hare  concluded 
with  a  verification :  the  report  is  silent  as  to  the  form  of  the  replication ; 
and  the  court  will  hardly  assume  that  it  was  merely  the  similiter.  Here, 
the  very  object  of  the  demurrer  was,  to  get  rid  of  the  difficulty  that  pre* 
sented  itself  in  that  case.  The  traverse  should  have  been  confined  to 
the  first  branch  of  the  plea.  As  to  the  tenth  plea — it  must  be  conceded 
that  the  breach  is  defectively  stated,  inasmuch  as  it  does  not  negative  the 
sowing  with  beans.  [Maule,  J.  There  are  two  distinct  covenants.  The 
pleader  seems  to  have  treated  the  second  merely  as  a  qualification  of  the 
first.]  The  plea  might  have  been  bad  on  special  demurrer  on  the  ground 
of  duplicity ;  for,  though  the  insertion  in  a  plea  of  additional  matter  that 
is  wholly  immaterial,  does  not  constitute  duplicity,  yet,  pertinent  matter 
defectively  pleaded  does  amount  to  duplicity,  if  it  tend  to  a  second 
*ground  of  defence.  The  question  is,  whether  a  replication  put-  r*935 
ting  in  issue  the  second  breach  so  defectively  pleaded,  is  not  bad 
on  special  demurrer.  [Maule,^!.  I  have  always  understood  the  dis- 
tinction to  be  this — ^that  matter  is  said  to  be  defectively  stated,  where 
the  fault  is,  not  in  the  thing  stated,  but  only  in  the  manner  of  stating  it.] 
It  is  submitted  that  the  rule  is  not  so  limited.  But,  however  that  may 
be,  the  plaintiff  had  no  right  to  incorporate  the  immaterial  matter  in  his 
replication,  and  so  attempt  to  make  it  part  of  the  issue. 

The  court  suggested  that  each  party  should  amend,  without  costs ;  but 
this  was  declined  by  the  defendant.  Cur,  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  for  breaking  and  entering  a  certain  farm 
demised  to  the  plaintiff  by  James  Esdaile,  to  hold  for  twenty-one  years 
from  Michaelmas  1839,  and  for  cutting  and  carrying  away  crops,  &c. 

The  defendant  pleaded  several  pleas,  of  which  the  seventh  set  out  the 
lease  granted  by  Esdaile  to  the  plaintiff,  which  contained  covenants  by 
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tbe  plaintiff  that  he  would  not,  at  any  time  during  the  said  term  of  twenty- 
one  years,  sow,  crop,  receive,  or  take  off  or  from  the  said  arable  lands 
demised,  or  any  part  thereof,  more  than  two  crops  of  any  sort  of  com  or 
grain  successively,  but  should  and  would,  every  third  year,  summer-fallow 
or  lay  the  said  arable  lands  down  with  rye-grass  and  clover-seeds,  in  a 
husband-like  manner,  or  should  or  would  plant  with  potatoes,  or  sow  with 
peas  or  beans,  which  should  be  twice  well  hoed ;  and  also  that  he  the 
plaintifl^  his  eii^ecutors,  &c.,  should  not  nor  would,  at  any  time  during 
•9361  ^^^  ^^^^  ^^^^  ^^  twenty-one  years  by  *the  said  indenture  demised, 
let,  set,  demise,  lease,  assign,  or  set  over,  or  otherwise  part  with 
that  indenture,  or  the  premises  thereby  demised,  or  any  part  thereof,  to 
any  person  or  persons  whatsoever,  without  the  special  license  and  con- 
sent of  the  said  James  Esdaile,  his  heirs  and  assigns,  in  writing— with  a 
power  of  re-entry  for  breach  of  any  covenant  in  the  lease.  This  plea  then 
set  out  a  release  of  the  reversion  to  the  defendant.(a) 

The  eighth  plea,  after  referring  to  the  lease  granted  to  the  plaintiff,  and 
the  release  of  the  reversion  to  the  defendant,  averred,  « that,  after  the 
making  of  those  several  indentures,  and  before  the  said  time  when,  &c., 
the  plaintiff  did  set  over  and  part  with  the  said  indenture  of  lease,  and 
(he  term  thereby  created,  and  his  the  plaintiff's  interest  therein,  within 
the  true  intent  and  meaning  of  the  said  indenture  of  lease,  and  the  pro- 
viso and  condition  for  re-entry  therein  contained,  to  wit,  by  pawning, 
pledging,  and  mortgaging  the  said  indenture  of  lease  to  and  with  certain 
creditors  of  the  plaintiff,  to  wit,  R.  W.  and  F.  B.,  without  the  special 
license  or  consent  in  writing  of  the  said  James  Esdaile  or  the  de- 
fendant." 

Lastly,  the  defendant  pleaded,  that,  during  the  said  term  of  twenty-one 
years,  the  plaintiff  did  sow,  receive,  and  take  off  and  from  divers,  to  wit, 
fifty  acres  of  the  arable  lands  demised,  and  off  and  from  every  part  there- 
of, more  than  two  crops  of  corn  successively,  to  wit,  three  crops  of  wheat 
successively ;  and  that  the  plaintiff  did  not  nor  would  every  third  year, 
or  at  any  other  time,  or  in  any  other  manner,  summer-fallow,  or  lay  the 
said  arable  lands,  or  any  part  thereof,  down  with  rye-grass,  &c.,  in  a 
husband-like  or  any  other  manner,  nor  did  nor  would  plant  with  potatoes, 
nor  sow  vfiih  peas^  which  were  twice,  or  at  all,  well  or  in  any  other  man- 
ner hoed,  &c. ;  wherefore  the  defendant  entered,  &c. 
•9371  *'^^  plaintiff  replied  to  the  eighth  plea,  that  he  did  cot  set 
over  or  part  with  the  said  indenture  of  lease,  or  the  term  thereby 
created,  or  his  the  plaintiff's  interest  therein,  within  the  true  intent,  &c., 
<«  by  pawning,  pledging,  or  mortgaging  the  said  indenture  of  lease  to 
and  with  the  said  supposed  creditors  of  him  the^  plaintiff  in  that  behalf 
mentioned,  or  either  of  them,  in  manner  and  form  as  in  the  eighth  plea 
mentioned. 

To  the  last  plea  the  plaintiff  replied,  that  he  did  not  at  anytime  during 
(a)  It  also  stated  a  re-entry  for  covenant  broken* 
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the  said  term  of  twenty-one  years,  sow,  crop,  receive,  or  take  off  or  from 
the  said  arable  lands,  or  any  part  thereof,  more  than  two  crops  of  any 
sort  of  grain  successively,  and  in  every  third  year  did  summer-fallow  a 
part,  consisting  of  divers,  to  wit,  fifty  a^res  of  the  said  arable  lands,  and 
did  lay  down  with  rye-grass  and  clover-seeds,  in  a  husband-like  manner, 
part,  consisting  of  divers,  to  wit,  fifty,  other  acres  of  the  said  arable 
lands,  and  did  plant  another  part,  consisting  of  divers,  to  wit,  fifty,  other 
acres,  of  the  said  arable  lands  with  potatoes,  and  did  sow  another  part, 
consisting  of  divers,  to  wit,  fifty,  other  acres  of  the  said  arable  lands, 
with  peas,  and  divers,  to  wit,  the  residue  of  the  said  arable  lands,  con- 
sisting of-fifty  other  acres,  with  beans,  which  were  twice  well  hoed,  &.C. 

The  defendant  demurred  to  the  replication  to  the  eighth  plea,  on  the 
ground  that  it  ought  to  have  denied  generally  that  the  plaintiff  had  in  any 
manner  set  over  or  parted  with  the  indenture  of  lease,  instead  of  con- 
fining the  issue  to  the  mode  of  parting  with  it  alleged  under  a  videlicet  in 
the  plea. 

The  defendant  demurred  also  to  the  replication  to  the  tenth  plea,  on 
the  ground  that  the  plea  did  not  attempt  to  raise  any  issue  about,  the 
sowing  of  becmsy  whereas  the  plaintiff,  by  the  replication,  sought  to  involve 
that  question  in  the  issue ;  also  on  the  ground  that  the  replication  did  not 
show  that  the  potatoes  and  peas^  said  to  have  been  planted  and  sowed, 
were  twice,  or  in  any  manner,  hoed. 

•After  the  case  had  been  argued,  it  stood  over  that  the  parties     r«qoQ 
might  consider  whether  they  would  amend.     As  neither  party     ^ 
has  thought  fit  to  do  so,(a)  we  must  pronounce  our  judgment  on  the 
record  in  its  present  state.     And  we  are  of  opinion,  that,  on  the  de- 
murrer to  the  replication  to  the  eighth  plea,  the  defendant  must  succeed. 

It  is  a  general  rule  in  pleading,  that  a  traverse  more  large  or  more 
narrow  than  necessary  is  bad :  Comyns's  Digest,  title  Pleader,  (G.  15), 
and  (G.  16).  As  instances  of  traverses  too  large,  he  mentions  the  case 
cited  at  the  bar  from  Yelverton,  suprit: — <<  A  traverse  of  a  surrender  of  a 
copyhold  to  such  a  steward,  such  a  day,  is  bad ;  for,  the  day  and  steward 
ought  not  to  be  part  of  the  issue,  but  the  traverse  ought  not  to  be  of  the 
surrender  morfoe^/ormtJ."  And  again:  "So  in  trover,  if  the  plaintiff 
alleges  conversion  by  the  sale  of  the  goods,  traverse  of  the  conversion  by 
sale  is  too  large."  The  modem  ease  of  Stubbs  v.  Ijnnson  proceeded  on 
the  same  principle :  and  several  others  are  cited  in  Serjt.  Stephen's  work 
on  Pleading,  5th  edit.  p.  281,  where  the  rule  is  very  clearly  laid  ^own 
and  explained ;  and  in  the  next  page  he  states  and  explains  the  rule  on 
which  the  argument  in  support  of  this  replication  was  founded,  viz.,  that 
a  party  may  in  general  traverse  a  material  allegation  of  title  or  estate  to 
the  extent  to  which  it  is  alleged,  though  it  need  not  have  been  alleged 

(a)  The  defendant  was  satisfied  with  the  intimation  that  one  out  of  two  replications  to  pleas 
pleaded  in  bar  of  the  same  coants  was  bad,  the  right  of  action  upon  those  counts  failing,  unleai 
both  replications  could  be  supported. 
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to  that  extent.  It  appears  to  us,  however,  that  the  allegation,  under  a 
sciliceiy  that  the  indenture  of  lease  was  parted  with  by  mortgaging  it  to 
Watson  and  Broughton,  was  not  a  material  allegation  of  title,  and  that 
the  plaintiff  could  not  properly  put  it  in  issue  by  his  traverse. 
*9391  *^  deciding  as  to  the  replication  to  the  tenth  plea,  it  is  neces- 
sary to  see,  first,  what  is  the  breach  there  alleged  in  that  plea. 
The  covenant  set  out  is  twofold — ^that  the  tenant  will  not  take  more  than 
two  crops  of  grain  in  succession ,  add  that  he  wUl  do  certain  other  things. 
The  plea  then  avers,  correctly,  a  breach  of  the  first  branch  of  the  coye- 
nant,  but  does  not  show  a  breach  of  the  second ;  for  it  does  not  state  that 
the  tenant  did  not  sow  with  beanSj  which  was  one  mode  in  which  he  was 
allowed  to  perform  that  branch.  The  replication  contains  a  direct  traverse 
of  the  breach  well  alleged,  and  matter  which  would  not  have  been  a  soflB* 
cient  answer  to  a  breach  of  the  second  branch  of  the  covenant,  if  that  had 
been  shown  by  the  ]dea.  But  we  are  of  opinion,  that  the  averments  in  the 
plea  following  the  good  breach,  are  mere  surplusage :  they  do  not  amount 
to  a  defective  statement  of  a  breach  of  die  second  branch  of  the  covenant: 
that  which  is  stated  is  sufiBciently  stated ;  but  that  which  is  necessary  to 
show  the  second  branch  of  the  covenant  broken,  is  not  stated  at  all.  The 
replication,  therefore^  which  answers  the  only  material  part  of  the  last  plea, 
is  go6d,  notwithstanding  the  introduction  of  immaterial  matter  as  an  answer 
to  immaterial  matter  in  the  plea. 

The  judgment  of  the  court,  then,  must  be  for  the  defendant,  on  the  de- 
murrer to  the  replication  to  the  eighth  plea,  and  for  the  plaintiff,  on  the 
demurrer  to  the  replication  to  the  last  plea.  Judgment  accordingly. 
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The  freehold  of  ctutomaiy  tenementg  witMn  •  maoor,  though  mch  tenemehta  be  not  held  at 
the  will  of  the  lord,  and  ere  transferable  by  leaae  and  releaae  and  admittance,  is  in  the  lord ; 
and,  therefore,  where,  in  tretpaas  by  the  customary  tenant,  against  the  lord,  the  latter  plnds 
hbentm  tenenuntwn,  the  derivative  and  saboidinate  interest  of  the  tenant  ought  to  be  lepUed. 

Tbespass  for  breaking  and  entering  a  close  called  Spring  Plat.  The 
only  plea,  which  in  the  result  became  material,  was,  liberum  tenemenium  in 
Sir  Charles  Hardinge,  which  the  plaintiff  traversed. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  coanty 
of  Kent,  in  support  of  the  plea  it  was  proved  that  Sir  C.  Hardinge  was 
lord  of  the  manor  of  Hasden,  otherwise  East  Hasden,  in  that  county;  that 
Spring  Plat  was  a  customary  tenement  within  that  manor,  held  at  a  quit- 
rent  of  \s.  6d.  per  year,  and  a  relief  of  6d.  or  8d. ;  that  the  customary 
tenements  pass  by  lease  (a)  and  release  and  admittance ;  and  that  the  plain- 
tiff bad  never  been  admitted.(fr) 

(a)  To  be  valid,  the  eastom  shoald  have  attained  matarity  in  1 189,  or  about  400  yean  be- 
fore the  conveyance  by  lease  and  release  is  said  to  have  been  invented  by  Seijt  Moore,  to  ev«ie 
the  statute  of  i2ses»  and  350  years  befim  that  statute  created  the  oocaaion  for  resoiiing  to  this 
ctrcuitoas  method. 

(6)  Supposing  the  freehold  to  have  been  in  the  tenants  and  not  in  the  h^  the  plea  wooU 
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No  evidence  was  ofiered  on  the  part  of  the  plaintiff;  but  it  was  insisted 
that  the  facts  proved  did  not  sustain  the  plea  of  liberum  tenemefUum.  inas- 
much as  they  were  not  inconsistent  with  the  existence  of  a  freehold  Ware 
or  interest  in  the  plaintiff. 

The  jury  found  the  fact  ttiat  admiittmce  was  necessary  by  the  custom  of 
the  manor  ;(a)  and  his  lordship  was  of  opinion  that  the  evidence  did  sus- 
tain the  plea,  and  accordbgly  dhrected  a  verdict  to  be  entered  for  the  de- 
fendtots  upon  the  issue  joined  thereon,  reserving  the  point  for  the  con- 
sideration of  the  court. 

*ChanneU,  Serjt.,  in  Easter  term,  obtained  a  nile  nisi  for  a  new  r^QA\ 
trial,  on  the  ground  of  misdirection.  He  submitted,  that^  assuming  ^ 
admittance  to  be  necessaiy,  still  that  did  not  prevent  the  plaintiff  from 
having  such  a  freehold  tenure  or  interest  as  would  be  an  answer  to  the  plea : 
and  he  cited  Cruise's  Digest,  4th  edit  vol.  i.  p.  264,  title  Copyhold^  C.  i. 
§§  1 — 1 ;  Sir  W.  Blackstone's  Treatise  on  Copyholds;  Lambert  v.  Stroother^ 
Willes,  218;  Doe  v.  Wright^  10  Ad.  &  E.  763,  2  P.  &  D.  672,  and  H. 
Paul  V.  Lord  Dudley^  15  Ves.  167. 

Sheey  Serjt.,  (with  whom  was  Pco^ocfe,)  showed  cause.(&)  By  the  cus- 
tom of  the  manor,  the  customary  tenements  were  not  held  at  the  will  of  the 
lord,  but  passed  by  common  law  conveyance  by  lease  and  release,  which 
required  to  be  perfected  by  admittance  in  the  lord's  court ;  and  the  plaintiff 
had  never  been  admitted.  The  question,  therefore,  is,  whether  the  allega-^ 
tion  in  the  plea,  that  the  close  was  the  soil  and  frediold  of  the  lord,  was 
made  out.  In  Burton's  Compendium,  6th  edit.  p.  495,  §§  1282,  1283,  it 
is  said :  «The  words  in  the  habendum  of  the  admittance,  <  at  the  will  of  the 
lord,'  (though  they  have  now  entirely  lost  their  original  sense,)  are  charac- 
teristic of  those  customary  estates  to  which  ordinary  usage,  in  opposition  to 
etymology,  seeips  to  have  exclusively  appropriated  the  name  of  copyholds. 
There  are  other  customary  estates  which,  in  the  admittances,  are  expressed 
to  be  held  <  according  to  the  custom  of  the  manor,' but  without  inserting 
the  words  <  at  the  will  of  the  lord.'  These,  though  of  the  same  general 
nature  with  copyholds,  are  commonly  designated  customary  freeholds ;  but, 
whatever  privileges  may  be  annexed  to  them,  the  true  freehold  interest  in 
*the  land  is  always  vested  in  the  lord ;  and,  though,  in  some  in-  r^g^n 
stances,  a  deed  of  bargain  and  sale  is  employed,  instead  of  a  sur-  ^ 
render,  for  transferring  the  customary  estate,  yet,  as  the  assurance  is  imper- 
fect without  an  admittance  in  the  lord's  court,  the  tenure  is  properly  said  to 
be  by  copy  of  court  roll;  and  by  that  name  ooly  it  is  excepted  in  the 
statute  12  Car.  2,  c.  24,  s.  7,  when  other  tenures  are  converted  into  free 
and  common  socage."  [Maule,  J.  The  plaintiff  in  effect  says  that  this 
is  a  socage  tenure. ](c)    In  Stephenson  v.  Hill^  3  Burr.  1273,  Lord  Mans- 

have  been  disproved,  whether  the  freehold  passed  from  the  preceding  tenant  of  this  castomaiy 
tenement  upon  the  execution  of  the  lease  and  release,  or  remained  in  him  until  admittance. 

(a)  See  previous  note.  (6)  In  Trinity  term,  before  Coltman,  Maule,  and  Cresswell,  Js. 

(e)  As  to  the  three  classes  into  which  socage  tenure  was  formerly  divided,  see  Old  Natuia 
BfOTiom,  tit.  Gardtj  Old  Tenuresi  125,  126 ;  3  Mann.  6c  R.  830,  n. 

3c2 
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FIELD  and  Dekison,  J.,  said  it  was  <<  a  settled  point,  that  the  freehold  is  in 
the  lord."  [Cbesswell,  J.  There  are  cases  in  which  it  is  much  more 
distin<Aly  put.]  In  Doe  d.  Beay  y.  Huniingtonj  4  East,  288,  Lord  Ellen- 
BOBOUGH  said :  <<  The  consideration  of  the  second  and  third  species  of 
tenure,  t.  e.  tenure  in  frankalmoign,  and  by  such  services  of  grand  se^ 
jeanty  as  are  by  that  statute  saved,  may  be  laid  wholly  out  of  the  question, 
as  there  is  no  pretence  for  considering  this  tenement  as  being  of  either  of 
those  two  descriptions  of  tenures.  It  must,  therefore,  be  either  holden  in 
free  and  common  socage,  or  by  copy  of  court  roll.  If  it  be  of  the  first 
description,  that  is  to  say,  holden  in  free  and  common  socage,  it  is  clearly 
devisable,  by  the  direct  terms  and  operation  of  the  statute  of  wills,  32  H.  8, 
c.  1.  These  customary  estates,  known  by  the  denomination  of  ienani' 
rightj  are  peculiar  to  the  northern  parts  of  England,  in  which  border-ser* 
vices  against  Scotland  were  anciently  performed,  before  the  union  of  Eng- 
land and  Scotland  under  the  same  sovereign.  And,  although  these  appear 
to  have  many  qualities  and  incidents  which  do  not  properly  and  ordinarily 
•9431     ^^'^'^  ^^  villenage  tenure,  either  pure  or  *privileged,  (and  out  of 

one  or  other  of  these  species  of  villenage  all  copyhold  is  derived,) 
and  also  have  some  which  savour  more  of  military  tenure  by  escuage  uncer- 
totn,  which,  according  to  Littleton,  §  99,  is, knight^s  service;  and,  although 
they  seem  to  want  some  of  the  characteristic  qualities  and  circumstances 
which  are  considered  as  distinguishing  this  species  of  tenure;  viz.,  the 
being  holden  at  the  will  of  the  lord,  and  also  the  usual  evidence  of  title  by 
copy  of  court  roll,  and  are  alienable  also  contrary  to  the  usual  mode  by 
which  copyholds  are  aliened,  viz.,  by  deed  and  admittance  thereon,  (if, 
indeed,  they  could  be  immemorially  aliened  at  all  by  the  particular  species 
of  deed  stated  in  the  case,  viz.,  a  bargain  and  sale,  which  at  common  law 
could  only  have  transferred  tlie  use ;)  I  say,  notwithstanding  all  these  ano* 
malous  circumstances,  it  seems  to  be  now  so  far  settled  in  courts  of  law  that 
these  customary  tenant-right  estates  are  not  freehold,  but  that  they  in  effect 
fall  within  the  same  consideration  as  copyholds,  that  the  quality  of  their 
tenure  in  diis  respect  cannot  properly  any  longer  be  drawn  into  question. 
In  the  case  of  Stephenson  v.  IKllj  Lord  Mansfield  and  Mr.  Justice  Deni- 
soN  considered  it  to  be  a  settled  point,  that,  in  the  case  of  customary  estates, 
« the  freehold  was  in  the  lord.'  And  in  the  very  late  case  of  Burrell  t. 
Dodd^  3  B.  &  P.  378,  the  court  of  Common  Pleas  expressly  held  these  cus- 
tomary tenant-right  estates  not  to  be  freeholds."  So,  in  Doe  d.~  Cook  v. 
DanverSj  7  East,  299,  it  was  held  that  the  freehold  of  an  estate,  parcel  of  a 
manor,  and  devisable  only  by  the  license  of  the  lord,  passing  by  surrender 
and  admittance,  to  which  the  tenant  was  admitted  by  the  description  of  a 
customary  tenement,  habendum  to  her  and  her  heirs,  tenendum  of  the  lord 
by  the  rod,  according  to  the  custom  of  the  manor,  by  the  accustomed  rent 
*9441     *"^^  ^^  court,  customs,  and  other  services, — •is  in  the  lord,  and  not 

in  the  tenant,  though  not  holden  ad  voluntatem  domini.  It  is  quite 
clear,  therefore,  that,  though  the  plaintiff  in  this  case  may  have  a  freehold 
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interest,  he  has  no  freehold  tenure.  Sir  W.  Blackstone,-  in  his  Considera- 
tions on  Copyholders,(a)  speaking  of  customary  freeholds,  says:  "The 
truth  is,  that  these  lands  are  of  such  an  amphibious  nature,  that,  when  com- 
pared with  mere  copyholds,  they  may  with  suflScient  propriety  be  called 
freeholds;  and,  when  compared  with  absolute  freeholds,  they  may  with 
equal  or  greater  propriety  be  denominated  copyholds."  And  again  (p.  236): 
"  However  the  lawyers  may  at  times  have  denominated  these  tenures  a  sort 
of  base  species  of  freehold,  in  contradistinction  to  mere  copyholds,  yet  the 
law  in  the  main  regards  them  as  being  properly  copyhold,  and  not  freehold, 
tenures;  else  they  could  not  have  subsisted  to  this  day:  for,  they  must 
otherwise  have  been  involved  ii^  the  general  fate  of  the  rest  of  our  ancient 
tenures,  when  by  the  statute  of  12  Car.  2,  c.  24,  they  were  all  abolished, 
and  reduced  to  free  and  common  socage — except  only  tenures  in  frankal- 
moign, and  tenures  by  copy  of  court  roll.  Free  and  common  socage  these 
tenures  cannot  be ;  their  surrenders  and  admittances,  their  frequent  fines  for 
alienation,  and  peculiar  paths  for  descent,  (from  which  two  last,  as  not 
being  the  universal  properties,  no  argument  hath  been  hitherto  drawn,)  their 
forfeitures,  recoveries,  and  privileges,  (still  regulated  by  particular  custom 
in  derogation  of  the  common  law,)  most  clearly  evince  the  contrary.  Nor 
will  it  be  pretended  that  they  are  of  the  nature  of  frankalmoign.  There 
remains,  therefore,  no  other  choice ;  tenures  by  copy  of  court  roll  they 
must  be.  This  is  their  indelible  character :  it  is  to  this  they  owe  their  pre- 
sent existence,  and  survival  of  other  tenures.  The  statute  has  reduced  all 
manner  of  lay  freeholds  *to  one  of  the  same  level,  of  free  and  com-  p*Q45 
mon  socage :  but  copyholds  remain  as  they  w^re ;  as  various,  as  '- 
singular,  and  as  servile  in  their  tenure  as  ever.  These  tenures,  therefore, 
not  being  free  and  common  socage,  must  necessarily  remain  copyholds,  as 
entirely  as  in.  the  time  of  Bracton:  of  a  superior  order,  indeed,  and  dis- 
tinguished by  some  advantages  (formerly  real,  now  nominal  only)  over  the 
baser  sort ;  but  still  far  short  of  the  dignity,  the  immunities,  and  the  inde- 
pendence of  that  freehold  tenure,  which  for  more  than  three  hundred  years, 
has  constituted  an  elector  of  knights  of  the  shire  to  serve  in  the  English 
parliament."  [MAtrLE,  J.  Liherum  tenementum  does  not  mean,  such  a 
freehold  as  would  entitle  the  defendant  to  immediate  possession.  In  Bing' 
ham  V.  WoodgcUej  1  Russ.  &  M.  32,  Sir  John  Leach,  M.  R.,  said:  "  The 
custom  of  the  manor  requiring  a  bargain  and  sale,  as  well  as  a  surrender 
and  admittance,  to  pass  the  customary  tenements,  they  are  plainly  free- 
bold  ;{b)  and  St.  Paul  v.  Lord  Dudley  and  Doe  v.  Danvers  have,  therefore, 
no  application.  The  necessity  of  surrender  and  admittance  is  probably  a 
remnant  of  the  ancient  tenure  of  villenage,  and  does  not  affect  the  freehold 
nature  of  the  interest,  although  it  prevents  the  customary  tenement  from 
being  strictly  of  freehold  tenure — a  distinction  which  is  well  established."] 

(a)  Law  Tracts,  p.  227. 

(6)  The  custom  being  invalid  unless  anterior  to  the  statute  of  uses  by  at  least  347  years,  the 
bargain  and  sale  passed  Che  interest  becaust  it  was  no  freeholdy  but  merely  a  tij« ;  to  which  un- 
executed, and  then  and  still  unexecutable,  use,  the  lord  was  seised. 
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That  is  precisely  the  distinction  that  is  now  relied  on.  It  is  not  correct  lan- 
guage to  call  the  estate  or  interest  of  the  customary  tenant  a  freehold.  The 
plaintiff  must  satisfy  the  court  that  the  facts  proved  are  adirtinct  denial  of 
liberum  tenemenium  in  the  defendant  Treating  of  this  plea,  Mr,  Seijt 
946*1  ^^^P^^^  ^7^  'W  ^'  "^^^^  P'^^  *^V  appear  at  first  sig^t  opposed  to 
principle,  as  giving  no  coUmr  to  the  plaintiff.  It  has  been  long  ago 
decided,  however,  that  it  is  not  open  to  this  objection  ;  because,  though  it 
asserts  the  Jreehold  to  be  in  the  defendant,  it  does  not  exclude  the  possi* 
bility  of  the  plaintiff's  being  possessed  of  the  premises  for  a  term  of  years: 
and  it  leaves  him  therefore  a  sufficient  colour  to  maintain  the  action.^(i) 
And  this  is  not  necessarily  inconsistent  with  the  dictum  in  Doe  v.  Wright^ 
which  is  relied  on  for  the  plaintiff.  The  plea  does  not  exclude  the  possi- 
bility of  the  plaintiff's  being  possessed  of  some.  subcMtiinate  interest,  com- 
patible with  die  defendant's  being  entitled  to  the  freehold.  [Cresswell,  J. 
Must  you  not  show  that  you  have  such  a  freehold  as  would  give  you  a  right 
to  the  immediate  possession  ?]  The  defendant  is  only  bound  to  show  that 
the  JTreehoU  is  in  him.  [Maule,  J.  The  plea  of  liberum  tenemenium  does 
not  assert  a  freehold  interest  only,  but  a  present  freehold,  a  right  of  imme- 
diate possession  as  against  any  other  freehold.]  The  plaintiff  might  bare 
avoided  the  inference  arising  from  title  of  the  lord,  by  setting  up  the  free- 
hold interest  in  himself  in  his  replication.  Lambert  v.  StrooOuty  Willes, 
S18,  is  no  authority  for  the  position  for  which  it  was  cited,  viz.,  that,  in 
reply  to  tiberum  tenemenium^  the  plaintiff  can  only  set  up  a  diatt^  interest. 
Lord  Chief  Justice  Willes  by  no  means  so  limits  the  rule. 

ChanneUy  Serjt.,  (with  whom  was  BoviU^)  in  support  of  the  rule.  Tb^ 
are  several  descriptions  of  copyhold  tenures.  One  description  is,  where 
the  tenant  holds  by  surrender  and  admittance,  at  the  wiU  of  tht  lord:  an- 
other, where  he  holds  by  surrender  and  admittance,  accordhg  to  the  atstom 
947*1  ^  ^  manor.  The  title  of  the  ^present  plaintiff  is  of  a  third  kind. 
By  the  custom  of  this  manor,  the  customary  tenements  are  held,  not 
by  surrender,  but  by  common  law  conveyance  (c)  by  lease  and  release, 
and  admittance.  The  interest  of  the  customaiy  tenant  is  a  freehold. 
Maule,  J.  It  seems  to  me  to  be  matter  of  fact  whether  the  customary 
tenements  are  of  free  or  base  tenure.  No  inquiiy  seems  to  have  been  made 
about  it  at  the  trial :  they  were  called  customary  freeholds,  in  the  nature  of 
copyhold.]  Blackstone,  in  his  Commentaries,  speaking  of  copyhold  ten- 
ures, says  :(d)  <«  The  reason  of  originally  granting  put  this  complicated  kind 
of  interest,  so  that  the  same  man  shall,  with  reg^  to  the  same  kind,  be  at 
one  and  the  same  time  tenant  in  fee-simple  and  also  tenant  at  the  lord's  will, 
seems  to  have  arisen  from  the  nature  of  villenage  tenure ;  in  which  a  grant 
of  any  estate  of  freehold,  or  even  for  years  absolutely,  was  an  immediate 
enfranchisement  of  the  villein.  The  lords,  therefore,  though  they  were  will- 

(a)  Steph.  PlMding,  8d  edit  p.  316 ;  4th  edit  p.  344. 

(6)  In  giving  a^our  Uie  actual  exi$Unc»  of  the  coloanble  title  is  ezpreend  or  implied. 

(c)  Vide  euprd,  940  (a).  (<0  Vol  iL  p.  14S. 
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iDg  to  enlarge  the  interests  of  their  rilleins,  by  granting  them  estates  ^hich 
might  endure  for  their  lives,  or  sometimes  be  descendible  to  their  issue,  yet 
did  not  care  to  manumit  them  entirely ;  and  for  that  reason  it  seems  to  have 
been  contriyed,  that  a  power  of  resumption  at  the  will  of  the  lord  should 
be  annexed  to  these  grants,  whereby  the  tenants  were  still  kept  in  a  state  of 
▼illenage,  and  no  freehold  at  all  was  conveyed  to  them  in  their  respective 
lands :  and,  of  course,  as  the  frei^old  of  all  lands  must  necessarily  rest  and 
abide  somewhere,  the  law  supposes  it  to  continue  and  remain  in  the  lord. 
Afterwards,  when  these  villeins  became  modem  copyholders,  and  had  ac- 
quired by  custom  a  sure  and  indefeasible  estate  in  their  lands,  on  perform- 
ing the  usual  services,  but  yet  continued  to  be  styled  in  their  admissions 
tenants  at  the  will  of  the  lord ;  the  law  still  supposed  it  an  absurdity  to 
allow  that  such  as  were  thus  nominally  tenants  at  will  ^could  have 


any  freehold  interest :  and  therefore  continued,  and  still  continues 
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to  determine,  that  the  freehold  of  lands  so  holden  abided  in  the  lord  of  the 
manor,  and  not  in  the  tenant ;  for,  though  he  really  holds  to  him  and  his 
heirs  for  ever,  yet  he  is  also  said  to  hold  at  another's  will.  But,  with 
regard  to  certain  other  copyholders,  of  free  or  privileged  tenure,  which  are 
derived  from  the  ancient  tenants  in  villein-socage,  and  are  not  said  to  hold 
at  the  will  of  the  lordj  but  only  according  to  the  custom  of  the  manor ^  there 
is'uo  such  absurdity  in  allowing  them  to  be  capable  of  enjoying  a  freehold 
interest :  and  therefore  the  law  doth  not  suppose  the  freehold  of  such  lands 
to  rest  in  the  lord  of  whom  they  are  holden,  but  in  the  tenants  themselves, 
who  are  sometimes  called  customary  freeholders^  bemg  allowed  to  have  a 
freehold  inierestj  though  not  a  freehold  teviureP  In  Stephenson  v.  Hill,  it 
did  not  appear  whether  the  lands  passed  by  conveyance  or  by  surrender. 
Again,  in  Burrell  v.  Dodd,  no  mention  is  made  of  the  mode  in  which  an 
interest  in  the  tenements  passed.  In  Doe  d.  Cook  v.  DawoerSy  the  property 
passed  by  surrender  and  admittance.  Doe  d,  Beay  v.  Ihntington  the  most 
resembles  the  present  case.  There,  the  tenements  passed  by  bargain  and 
sale  and  admittance.  The  question  arose  upon  a  will;  and  the  court, 
in  substance,  decided  that  the  lands  were  freehold  at  the  time  the  will 
was  executed.  Hussey  v.  Grills j  Ambler,  299,  and  WiUan  v.  Lancaster^ 
3  Russ.  108,  show  that  the  surrender  is  the  important  thing  in  these  cases, 
and  not  the  admittance.  The  effect  of  the  plea  of  liberum  tenementum  was 
very  much  considered  in  the  case  of  Doe  v.  Wright^  10  Ad.  &  E.  763, 
2  P.  &  D.  672,  where  Lord  Denman,  C.  J.,  after  time  taken  for  delibera- 
tion, said  :  « In  support  of  the  second  plea,  it  was  said  that  there  was  no- 
thing inconsistent  in  the  allegation  of  the  freehold  *being  in  the  de-  rmgAg 
fendant,  with  the  recovery  of  a  term  for  years  by  the  plaintiff;  for,  *■ 
it  may  be,  for  example,  that  both  the  plaintiff  and  his  lessor  are  termors 
under  the  defendant..  In  order  to  estimate  the  weight  of  this  argument,  it 
is  necessary  to  settle  what  b  the  true  meaning  of  Uberum  tenementumy  what 
it  admits,  and  what  it  denies.  Now,  as  it  is  pleaded  m  answer  to  a  pos« 
sessory  action,  it  must  admit  a  possession  in  the  plaintiff,  or  it  would  be 
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bad  as  amounting  to  the  general  issue ;  it  must  admit  such  a  possession  as 
^ould  suffice  to  maintain  the  action,  if  unanswered)  or  as  against  a  wrongw 
doer.  On  the  other  hand,  it  must  deny  a  rightful  possession,  or  it  would 
fail  as  a  defence  to  the  action :  in  the  language  of  pleading,  it  gives  implied 
colour  to  the  plaintiff,  but  asserts  a  freehold  in  the  defendant,  with  a  right 
to  immediate  possession."  Here,  if  the  plaintiff  has  a  freehold  tenure  or  a 
freehold  interest,  the  defendant  cannot  have  the  immediate  freehold. 

Cur.  adv.  vuU. 

CoLTMAi^  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  in  a  close  called  Spring  Plat ;  to  which 
the  defendants  pleaded  various  pleas  on  which  no  question  arises.  They 
also  pleaded  a  plea  of  liberum  tenemerUum  in  Sir  Charles  Hardinge,  oo 
which  issue  was  joined,  and  which  gave  rise  to  the  present  question. 

It  appeared  in  evidence  that  Spring  Plat  was  a  customary  tenement  of  the 
manor  of  which  Sir  Charies  Hardinge  was  the  lord ;  and  it  was  proved,  by 
the  steward  of  the  manor,  that  the  customaiy  tenements  of  the  manor  pass 
by  lease  and  release  and  admittance.  No  further  proof  was  given  from 
which  any  conclusion  (Tould  be  drawn  whether  the  freehold,  of  the  customaiy 
950*1  ^^Q^°^^°^^  *held  of  the  manor,  was  in  the  lord  or  in  the  tenkuL  But 
the  counsel  for  the  plaintiff  contended  that  the  evidence  did  not 
show  satisfactorily  that  admission  was  necessaiy ;  and  addressed  the  jury 
on  that  point,  urging  that,  if  admission  was  not  necessary,  there  could  be 
no  ground  for  holding  the  freehold  to  be  in  the  lord.  It  appears  by  the 
learned  judge's  report  that  the  case  was  left  to  the  jury,  who  fbund,  on  the 
plea  of  liberum  tenemeniumy  for  the  defendants.  A  motion  was  afterwards 
made,  on  the  ground  that  the  customary  estates  of  this  manor  passing  by 
lease  and  release  and  admittance,  the  freehold  must  necessarily  be  in  the 
tenant ;  or,  if  there  was  a  freehold  in  the  lord,  there  was  a  freehold  mterest 
in  the  tenant,  which  need  not  be  specially  replied  to  the  plea  of  Ubenm 
tentmjentwm. 

The  case  was  argued  before  my  brothers  Maule,  Cresswell,  and  my* 
self;  and  we  are  of  opinion,  that,  if  the  freehold  is  in  the  lord,  the  tenant's 
interest  must  be  of  a  subordinate  nature,  and  must  be  replied,  on  the  same 
principle  on  which  a  term  of  years  must  be  pleaded  in  answer  to  the  plea 
of  liberum  tenementum. 

It  appears  from  the  cases  of  Doe  d.  Reay  v.  Huntington^  and  Doe  d.  Cook 
V.  DanverSy  that  the  freehold,  in  the  case  of  customary  estates  of  this  nature, 
is  in  general  in  the  lord :  and  it  does  not  appear  to  us  that  the  nature  of  the 
tenures  in  this  manor  was  so  far  gone  into  on  the  present  occasion  as  to 
show  that  the  verdict  was  wrong.  As,  however,  this  verdict  would  bind 
the  right,  (a)  \fe  think  the  plaintiff  ought  to  be  at  liberty  to  try  the  case  over 
again,  if  he  thinks  he  can  make  out  that  the  freehold  is  in  him,  and 
tiiat  it  is  worth  his  while  to  attempt  it :  but,  as  we  do  not  see  that  there 

(a)  The  plaintiff  would  be  estopped  from  denying  the  lord's  immediate  seisin  of  the  freoholdt 
not  from  shoiving  a  derivative  possessoiy  title  conostent  with  that  seisin. 
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*lias  been  any  miscarriage  in  the  judge,  it  must  be  on  the  terms     1**952 
of  his  paying  the  costs. 

Rule  absolute  for  a  new  trial^  upon  payment  of  costs,  (a) 

(tt)  Aa  to  the  different  spedes  of  base  tenares  falling  under  the  aomewhat  inaocnrate  deiig* 
nation  of  customary  fteehddBy  lee  3  Mann.  &  RjL  333,  333 ;  Mann.  Exch.  Plract  2d  edit.  42, 
350>  358,  n^  359,  360,  363,  364,  387. 
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In  ease  againat  husband  and  wife  for  fitlselj  repreaenting  to  the  plaintifil  a  broker  employed  by 
them  to  distrain  upon  certain  premiaea  in  which  the  wife  had  an  intereat,  that  the  latter  was 
entitled  to  distrain  for  rent  in  arrear,  whereby  the  plaintiiS)  who  made  the  diatreaa^  waa  put  to 
costs  in  a  replevin  suit — ^i(  appeared  that  a  distress-warrant  was  signed  by  the  wife  and  hand* 
ed  to  the  plaintiff  in  the  presence  of  the  husband ;  that  no  representation  whatever  was 
made  by  the  defendants,  or  either  of  them,  at  the  time  the  warrant  was  so  handed  over ; 
but  that,  in  &ct,  the  wife  had  no  right  to  sign  a  warrant,  the  legal  estate  in  the  premises  be- 
ing in  the  trustees  under  her  marriage^ettlement : — Held,  that  it  was  properly  left  to  the  jury 
to  say  whether  there  was  any  false  or  fraudulent  representation  in  the  mere  omission  to  statt 
that  the  property  was  in  settlement  when  the  plaintiff  waa  employed  to  distrain ;  and,  the 
jury  having  found  there  was  not,  that  the  plaintiff  was  not  entitled  to  recover  on  not  guilty, 
it  being  essential  to  the  maintenance  of  the  action  that  the  fiilsehood  of  the  representatioo 
should  have  been  known  to  the  party  making  it 

This  was  an  action  upon  the  case.  The  declaration  stated  that  the  dfr> 
fendants,  theretofore,  to  wit,  on  the  25th  of  October,  1842,  did  represent 
and  affirm  to  the  plaintiff  that  the  defendant  Jane  was  lawfully  and  of  right 
entitled  to  seize  and  distrain  the  goods  and  chattels  then  being  in  and  upon 
8  certain  messuage,  &c.,  situate,  &c.,  for  a  certain  sum  of  money,  to  wit, 
39/.  Is.  6d,j  which  tiie  defendants  then  represented  and  affirmed  to  the 
plaintiff  was  due  from  James  Augustus  Lamb  to  the  defendant  Jane,  for  the 
rent  of  the  said  messuage,  &c.,  and  the  defendants  then  requested  the  plain- 
tiff to  seize  and  distrain  the  goods  and  chattels  then  being  in  and  upon  the 
said  messuage,  &c.,  as  bailiff  of  the  defendant  *Jane,  for  the  said  r*952 
pretended  arrears,  and  then  retained  and  employed  him  as  such 
bailiff;  and  that  the  plaintiff,  confiding  in  the  said  representation  and  affirm- 
ation of  the  defendants,  and  believing  the  same  to  be  true,  and  not  knowing 
to  the  contrary,  did  afterwards,  to  wit,  on,  &c.,  aforesaid,  as  bailiff  of  the 
defendant  Jane,  under  and  by  virtue  of  the  said  retainer  and  employment, 
seize  and  take  as  a  distress  for  the  said  pretended  arrears  of  rent,  certain 
goods  and  chattels  of  one  Philip  E.  Dover,  of  great  value,  to  wit,  of  the 
Talue  of  150/.,  there  found  and  being  in  and  upon  the  said  messuage, 
&c.,  and  the  plaintiff,  relying  on  the  said  representation  and  affirmation,  and 
believing  the  same  to  be  true,  and  not  knowing  to  the  contrary,  as  such 
bailiff,  and  under  and  by  virtue  of  the  said  retainer  and  employment,  then 
impounded  the  said  goods  and  chattels  so  distrained  as  aforesaid,  and  kept 
and  detained  the  same  so  impounded  from  thence  until,  &c.,  when  the  she- 
riff, on  the  complaint  of  Dover,  and  on  his  giving  bond,  caused  the  goods 
to  be  replevied  and  delivered  to  Dover,  who  levied  his  plaint  in  the  county 
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court  against  the  now  plaintiff,  which  was  removed  into  the  court  of  Com* 
mon  Pleas,  until,  to  wit,  on  the  24th  of  April,  1844,  when  Dover,  by  the 
consideration  and  judgment  of  this  court,  recovered  against  the  now  plam* 
tiff,  in  an  action  of  replevin,  62/.  95.,  &c. ;  that. the  plaintiff,  relying  apoa 
the  representation  and  affirmation  of  the  defendants,  &c.,  with  the  authority 
and  at  the  request  of  the  defendants,  theretofore,  to  wit,  on,  &c.,  duly  ap- 
peared to  and  defended  the  said  action ;  whereas,  in  truth  and  in  &ct,  the 
defendants  deceived  the  plaintiff  in  this,  to  wit,  that  the  defendant  Jane  was 
not,  at  the  time  of  making  the  said  representation  and  affirmation,  or  at  the 
time  of  the  seizing  and  takbg  of  the  said  distress,  entitled  to  seize  and  dis- 
train any  goods  or  chattels  in  or  upon  the  said  messuage,  for  the  said  sum 
•9531  ^^  *nioney,  or  any  part  thereof,  nor  had  she  any  right,  title,  or  au- 
^  thority  to  distrain  upon  the  said  messuage,  &c.,  or  any  part  thereof, 
or  to  authorize  or  direct  the  said  distress:  by  means  of  which  said  several 
premises  the  plaintiff  was  forced  and  obliged  to,  and  did,  to  wit,  on  the  8th 
of  January,  1845,  pay  to  the  said  P.  £.  Dover  a  large  sum  of  money,  to  wit, 
the  sum  of  66/.,  for  the  damages  recovered  in  the  said  action  of  replevin, 
and  interest  thereon,  and  for  the  costs  and  expenses  of  issuing  certain  writs 
of  execution  against  the  goods  of  the  plaintiff;  and  the  plaintiff  was  also,  by 
means  of  the  premises,  put  to  great  inconvenience,  and  sustained  great  loss, 
and  was  unable  for  a  long  time  to  attend  to  his  necessary  afiairs  and  business, 
Dover  having  issued  a  writ  of  ca.  sa.  against  him  upon  the  said  judgment, 
and  threatened  and  endeavoured  to  arrest  and  imprison  him  thereon,  &c. 

Pleas — first,  not  guilty— ^secondly,  that  the  defendants  did  not,  nor  did 
either  of  them,  request  the  plaintiff  to  seize  or  distrain  the  goods  and  chattels 
then  being  on  the  said  messuage,  &c.,  as  bailiff  of  the  defendant  Jane,  nor 
did  they  or  either  of  them  retain  or  employ  him  as  such  bailiff,  modo  etformd 
— thirdly,  that  the  plaintiff  did  not  seize  or  take  as  a  distress  the  said  goods 
and  chattels  in  the  declaration  in  that  behalf  mentioned,  modo  et  forma. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  spring  assizes  for 
Surrey.  The  facts  that  appeared  in  evidence  were  as  follow : — The  plain- 
tiff, a  broker,  was,  on  the  25th  of  October,  1842,  employed  to  distrain  for 
arrears  of  rent  alleged  to  be  due  to  the  defendant  Jane  Bell  in  respect  of  the 
Rose  and  Crown  public  house,  Clare  Court,  Clare  Market.  The  distress- 
warrant  was  filled  up  by  the  plaintiff,  and  signed  by  Mrs.  Bell  and  handed 
•9541  ^^^^  ^^  *®  plaintiff  in  the  presence  of  *her  husband,  and  the  latter 
personally  interfered  in  the  distress.  The  distress  having  been 
made,  the  tenant  replevied;  and  the  present  plaintiff,  at  the  request  of  Mr. 
Bell,  and  by  Bell's  attorney,  (who  stated  that  he  looked  only  to  Bell  for  his 
costs,)  defended  that  suit,  and  had  a  verdict  against  him,  and  was  ultimately 
compelled  to  pay  the  costs,  amounting  to  66/.  It  was  admitted  that  the 
legal  estate  in  the  premises  on  which  the  distress  was  made,  was  in  the 
trustees  under  Mrs.  Bell's  marriage-setdement,  and  that  this  fact  was  not 
communicated  to  the  broker  at  the  time  the  warrant  to  distrain  was  given 
to  him. 
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The  learned  jadge  left  it  to  the  jury  to  say  whether  there  was  any  false 
or  fraudulent  representation  in  the  mere  omission  to  state  that  the  property 
was  in  settlement  when  the  plaintiff  was  employed  to  distrain.  The  jury 
thought  there  was  not:  whereupon  the  judge  (a)  directed  a  verdict  to  be 
entered  for  the  defendants  on  the  first  issue,  and  for  the  plaintiff  on  the  se- 
cond and  third  issues — it  being  agreed,  that,  if  the  court  should  think  the 
mere  omission  to  state  that  the  property  was  in  settlement  when  signing  the 
warrant,  constituted  a  false  representation,  and  that  falsehood  without  fraud 
was  sufficient  to  entitle  the  plamtiff  to  a  verdict  of  not  guilty,  the  verdict 
should  be  entered  for  him  upon  that  issue  also,  damages  66/. 

Channell,  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  accordingly.  He 
cited  Humphrys  r.  Pratt^  5  Bligh.  N.  S.  154, 2  Dow.  &  Clark,  288;  Evani 
V.  Collins,  6  Q.  B.  804 ;  Collins  v.  Evans,  5  Q.  B.  820 ;  Adamson  v.  Jar- 
vis,  4  Bingh.  66,  12  J.  B.  Moore,  241 ;  Gresham  v.  Postan,  2  C.  &  P.  540 ; 
.  Williamson  v.  Allison,  2  East,  446 ;  *Brown  v.  Edgington,  2  Mann.  r«955 
&  Gr.  279,  2  Scott,  N.  R.  496 ;  BeUs  v.  OibUns,  2  Ad.  &  E.  57,  "" 
4  Nev.  &  M.  64 ;  and  Toplis  v.  Grane,  5  New  Cases,  636,  7  Scott,  621. 

Talfourd,  Serjt.,  showed  cause.  (6)  There  was  no  evidence  of  any  fiadse 
representation  made  by  Mr.  Bell :  and  the  action  is  not  brought  for  any  sup- 
posed false  representation  by  the  wife  alone.  If  the  husband  participated 
at  all,  the  wife  is  improperly  joined.  In  Weall  v.  King,  12  East,  452,  upon 
a  declaration  in  case  alleging  a  deceit  to  have  been  practised  upon  the 
plaintiff  by  means  of  a  warranty  made  by  two  defendants,  upon  z  joint  sale  to 
hioi  by  both  of  sheep,  their  joint  property,  it  was  held  that  the  plaintiff  could 
not  recover  upon  proof  of.  a  contract  of  sale  and  warranty  by  one  only  as 
of  his  separate  property — the  action,  though  laid  in  tort,  being  founded  on 
the  joint  contract  alleged.  Lord  Ellenborough  said :  <<  The  declaration 
alleges  the  deceit  to  have  been  effected  hy  means  of  a  warranty  made  by 
both  thg  defendants  in  the  course  of  a  joint  sale  by  them  both  of  sheep,  their 
joint  property.  The  joint  property  tiius  described  is  the  foundation  of  die 
joint  warranty  laid  in  the  declaration,  and  essential  to  its  legal  existence 
and  validity :  and  it  is  a  rule  of  law  that  the  proof  of  the  contract  must  cor- 
respond with  the  description  of  it  in  all  material  respects :  and  it  cannot  be 
questioned  that  the  allegation  of  a  joint  contract  of  sale  was  not  only  ma- 
terial, but  essentially  necessary  to  a  joint  warranty  alleged  upon  record  to 
have  been  made  by  the  supposed  sellers,  by  whatever  circumstances,  and 
in  whatever  action,  be  the  same  debt,  assumpsit,  or  tort,  the  allegation  of  a 
contract  becomes  necessary  to  be  *made ;  and  such  allegation,  or  r»Qgg 
any  part  of  it,  cannot  (as  here  it  certainly  cannot)  be  rejected  as 
mere  surplusage :  such  allegation  requires  proof  stricdy  corresponding  there- 
with :  it  is  in  its  nature  entire  and  indivisible,  and  must  be  proved  as  laid 
in  all  material  respects."     [Maule,  J.     There,  the  contract  was  the 

(a)  Who  reported  that  he  agreed  with  the  jary. 

(6)  The  caae  waa  argued  in  Trinity  term,  hefore  Tindal,  C. !.»  and  Coltman,  Manle,  and 
Creaiwell,  Jiu 

3D 
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foandation  of  the  action.]  This  b,  in  substance,  an  action  npon  a  promise 
to  indemnify ;  as  in  Adamson  v.  Jartrisj  Toplis  t.  Grane,  and  Betts  y.  GHh 
bins.  The  proof  given  at  the  trial  clearly  was  not  sufficient  to  sustain  tbe 
action :  the  plaintiff  should  have  shown  that  Mrs.  Bell  made  a  representatioD 
that  was  false  to  her  own  knowledge,  as  in  HumjArys  v.  Pratt.  The  vife 
had  no  power  to  retain  the  plaintiff  to  make  the  distress ;  and  there  was  do 
evidence  that  he  was  retained  by  the  husband*  [Maule,  J.  The  husband 
was  present  when  the  warrant  was  signed  and  handed  over  to  the  broker. 
He  clearly  was  a  party  to  whatever  representation  was  made.] 

Channell,  Seijt.,  (with  whom  was  Petersdorff'j)  m  support  of  the  rule. 
There  can  be  no  doubt  that  husband  and  wife  may  be  sued  jointly  for  a 
t&rt  committed  by  both :  Keyworth  v.  Wlj  3  B.  &  Aid.  665;  Ftnev.  Sawnr 
dersj  4  New  Cases,  96,  5  Scott,  359.  Hawphrys  ▼.  Pratt  is  expressly  in 
pwnt.  There  the  sheriff  having,  upon  the  representation  of  the  plaintiff  in 
a  suit,  seized  goods  under  a  fi.  fa.  as  bek>nging  to  the  defendant,  and  da- 
mages having  been  recovered  against  the  sheriff  by  a  third  person  clsuming 
the  goods — ^it  was  held  that  an  action  upon  the  case  lay  at  the  suit  of  the 
sheriff  for  the  false  representation:  and  a  declaration  stating  such  a  case, 
without  any  averment  of  fraud  in  the  representation,  or  knowledge  of  its 
falsehood,  was  held  good  upon  motion  in  arrest  of  judgment.  In 
•9571  ^^^^^"^  ^'  CallinSy  a  sheriff  declared  m  case,  for  that  the  defendants, 
being  attorneys  of  P.,  who  had  sued  out  a  ca.  sa.  against  J.  W., 
and  the  sheriff  having  in  custody  (under  auothef  ca.  sa,)  another  J.  W., 
who  was  entitled  to  his  discharge^  the  defendants,  well  knowing  the  pre- 
mises, falsely  represented  to  the  sheriff  that  the  last-mentioned  J.  W.  was 
tbe  J.  W.  against  whom  P.'s  writ  had  issued;  by  means  whereof  the  de- 
fendants caused  the  sheriff  to  detain  the  J.  W.  who  was  in  his  custody,  for 
which  the  last-mentioned  J.  W.  sued  the  sheriff,  and  he  paid  money  by 
way  of  compromise.  The  defendants  pleading  not  guilty,  evidence  was 
given,  for  the  sheriff,  that  his  officer  delivered  a  note  to  the  defendants' 
managing  clerk  in  P.'s  action,  describing  tbe  J.  W.  who  was  in  custody, 
and  inquired  if  that  was  the  J.  W.  whom  they  had  sued  on  behalf  of  P.; 
and  that  the  cleric  took  the  letter  into  the  office  where  the  defendants  were, 
and  afterwards  returned  and  told  the  officer  that  that  was  the  J.  W. ;  neither 
the  defendants  nor  the  clerk  at  that  time  knowing  the  contrary.  It  was 
held  by  the  court  of  Queen's  Bench,  that,  on  this  evidence,  the  jury  were 
warranted  in  finding  for  the  sheriff;  an  action  being  maintainable  for  the 
misrepresentation,  and  the  defendants  being  liable,  under  the  circumstances, 
for  the  misstatement  of  their  clerk.  Lord  Denman  there  said :  ^<  Upon 
consideration,  we  hold  that  the  principle  of  Hamphrys  v.  Pratt  must  be 
applied  to  the  present  case.  One  of  two  persons  has  suffered  by  the  con- 
duct of  the  other.  The  sufferer  is  wholly  free  from  blame :  but  the  party 
who  caused  his  loss,  though  charged  neither  with  fraud  nor  with  negligence, 
must  have  been  guilty  of  some  fault  when  he  made  a  false  representation. 
He  was  not  bound  to  make  any  statement,  nor  justified  in  making  any  which 
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he  did  not  *know  to  be  true :  and  it  is  just  that  he,  not  the  party  [•950 
whom  he  has  misled,  should  abide  the  consequences  of  his  miscon- 
duct. The  allegation  that  the  defendant  knew  his  representation  to  be  &lse 
is  therefore  immaterial:  without  it,  the  declaration  discloses  enough  to  main* 
tain  the  action ;  and  nothing  that  goes  beyond  that  necessity  need  be  proved." 
The  observations  of  Best,  C.  J.,  in  Adamson  v.  Jams,  are  also  to  the 
purpose  and  most  material.  <<  Every  man,''  he  says,  «who  employs 
another  to  do  an  act  which  the  employer  appears  to  have  a  right  to  autho- 
rize him  to  do,  undertakes  to  indemnify  him  for  all  such  acts  as  would  be 
lawful  if  the  employer  had  the  authority  he  pretends  to  have."  And  that 
case  is  mentioned  with  approbation  in  Belts  v.  Gibhins.  In  Toplis  v.  Grcmej 
TiNDAL,  C.  J.,  in  delivering  the  opinion  of  the  court,  takes  a  distinction 
between  matters  of  which  the  broker  has  the  means  of  informing  himself, 
and  those  of  which  he  cannot  be  supposed  to  have  any  means  of  obtaining 
a  knowledge.  If  there  be  any  objection  to  the  right  of  the  plaintiff  to  re- 
cover in  this  case,  it  could  only  be  by  motion  to  arrest  the  judgment 
[Cresswell,  J.  I  do  not  see  how  the  plaintiff  can  be  entitled  to  a  verdict 
on  the  second  issue,  seeing  that  the  wife  could  not  retain  the  plaintiff  to 
make  the  distress.]  Cur.  ado.  vulL 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  plaintiff  declared  against  the  defendants  in  an  action  upon 
the  case  for  a  tort,  stating  in  the  declaration,  that  the  two  defendants  had 
represented  and  affirmed  to  the  plaintiff  that  the  defendant  Jane  was  lawfully 
and  of  right  entitled  to  seize  and  distrain  the  goods  and  chattels  then  being 
upon  certain  premises,  for  certain  rent  which  the  defendants  falsely 
^represented  and  affirmed  to  the  plaintiff  to  be  due  to  the  defendant  r«95Q 
Jane ;  and  that  they  retained  and  employed  the  plaintiff  as  bailiff  to 
distrain  for  the  rent :  and  the  declaration  then  stated  that  a  verdict  and 
judgment  had  been  obtained  against  the  plaintiff  who  had  been  made  a 
defendant  in  a  replevin  suit,  the  amount  whereof  he  had  been  obliged  to 
pay ;  and  then  negatived  the  truth  of  the  affirmations  and  representations  of 
the  defendants. 

The  plea  of  not  guilty  was  pleaded'amongst  other  pleas ;  and,  at  the  trial 
of  the  cause,  before  my  brother  Ald£rson,  the  evidence  was,  that  Rawlings 
got  a  blank  warrant,  and  filled  it  up,  and  Mrs.  Bell  signed  it  and  gave  it  to 
him,  and  that  she  made  no  representation  of  her  right  to  distrain,  other  than 
is  to  be  implied  from  signing  the  warrant.  It  was  admitted  also  that  the 
legal  estate  of  the  premises  was  in  the  trustees  of  Mrs.  Bell's  marriage  set- 
tlement. 

Upon  this  state  of  facts,  the  learned  judge  directed  the  jury'not  to  find 
for  the  plaintiff  09  that  issue,  unless  they  were  satisfied  that  the  m^re 
omission  to  state  that  the  property  was  in  settlement,  when  the  plaintiff  was 
employed  to  distrain,  was  a  false  and  firaudulent  representation ;  at  the  same 
time  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for 
66/.,  if  the  court  should  be  of  opinion  that  the  mere  omission  to  name  the 
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trustees,  when  sigDing  the  warrant,  made  it  a  false  representation,  and  thai 
falsehood,  without  fraud,  was  sufficient  to  support  the  verdict 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  falsehood  of  the 
statement  was  sufficient  to  support  the  action^  although  it  was  made  without 
any  intention  to  mislead,  and  without  any  knowledge  of  its  falsehood.  But 
it  seems  to  us  that  a  statement  false  in  fact,  but  not  false  to  the  knowledge 
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of  the  party  making  it— as  in  *Polkai  v.  Walter ^  3  B.  &  Ad.  114— 


nor  made  with  any  intention  to  deceive,  will  not  support  an  action, 
unless  from  the  nature  of  the  dealing  between  the  parties  a  contract  to  in- 
demnify can  be  implied.  In  this  case,  the  right  to  maintain  the  action  rests 
upon  the  alleged  assertion  by  the  wife  that  she  had  a  right  to  distrain.  But 
there  could  be  no  retainer  of  the  plaintiff  to  distrain  given  by  the  wife,  nor 
any  contract  by  her  to  indemnify  him.  Her  representation,  therefore,  being 
made  honestly,  and  without  knowledge  of  its  &lsehood,(a)  was  not  suffi- 
cient to  give  a  right  of  action. 

The  plamtiff  has  endeavoured  to  get  out  of  the  difficulty  that  existed  as 
to  his  maintaining  an  action  on  the  implied  contract  to  indemnify,  by  de- 
claring in  tart :  but,  in  the  absence  of  any  such  contract,  we  think  it  was 
essential  to  the  maintenance  of  the  action  in  its  present  form,  that  the  fidse- 
hood  of  the  representation  should  have  been  known  to  the  party  making  it. 

We  think,  therefore,  the  direction  of  the  learned  judge  was  ri^t,  and  the 
verdict  also  right ;  and  that  the  rule  for  entering  a  verdict  for  the  plaintiff 
must  be  discharged.  Rule  discharged, 

(a)  She  knew  the/acii  which  made  the  represeDtation  faJee. 
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Ttover  lies  against  a  landlord  who  makes  a  aeeond  distress  for  the  same  rent,  when  he  might 
ha^e  taken  sufficient  at  first,  or  where,  having  taken  a  sufficient  distress  at  first,  he  Toluntaiilj 
abandons  it. 

In  trover  for  household  fumituie,  the  defendant  pleaded  that  he  took  the  goods  as  a  distress 
for  rent  Replication,  that,  afler  the  tent  became  due,  and  before  the  distress  in  the  plea 
mentioned,  the  defendant  took  goods  of  the  plaintiff  other  than  those  in  the  count  mentionedt 
as  a  distress  for  the  arrears  of  rent,  the  said  goods  being  liable  to  a  distress  for  the  said  rent,  aivl 
of  sufficient  value  to  satisfy  it,  and  that  the  defendant  could  and  might  have  satisfied  the 
arrears,  dpc,  thereout,  yet  that  be  wrongfully  and  veutiously,  and  without  excuse,  refused 
and  neglected  so  to  do,  dec. 

Held,  on  general  demurrer,  a  good  answer  to  the  plea;  for,  assuming  the  rent  to  remain  due, 
still  the  landlord  could  not  under  the  circumstances  lawfiiliy  make  a  second  distress. 

Rejoinder — that  the  goods  first  seized  were  not  of  sufficient  value  to  satisfy  the  arrears  of  rent, 
and  that  the  defendant,  before  the  making  of  the  second  dutress,  lawfully  abandoned  and  pat 
an  end  to  the  first,  and  withdrew  from  possession,  and  that  the  rent  so  distrained  for  re- 
mained wholly  due  and  unsatisfied.  Surrejoinder — that  the  goods  and  chattels  in  the  repli- 
cation mentioned  were  of  sufficient  value  to  satisfy  the  arrears  of  rent : — 

Skid,  on  special  demurrer,  that,  if  the  rejoinder  could  be  read  so  as  to  make  the  insuflicieiigr 
of  the  goods  dlBtrained  the  ground  for  abandoning  the  distress,  the  ivennent  of  insufficiency 
was  material,  and  the  surrejoinder  traversing  it,  good ;  but  that,  if  it  could  not  be  so  read, 
the  rejoinder  was  bad,  by  feason  of  its  not  showing  any  lawful  ground  for  relinquishing  tfao 
first  distress,  and  taking  a  second,  so  as  to  answer  the  matters  alleged  in  the  replication. 

To  a  count  in  trover  for  household  furniture,  goods,  and  chattels,  the 

defendant,  amongst  other  pleas,  pleaded  as  follows : — 
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That,  before  and  at  the  time  of  the  committing  of  the  said  grievance  in 
that  count  mentioned,  and  during  all  the  time  during  which  the  rent  dis- 
trained for  as  thereafter  mentioned  was  accruing  due,  to  wit,  on  the  24th 
of  June,  1844,  and  for  a  long  time  before,  to  wit,  for  half  a  year  before 
that  day,  the  plaintiff  held  and  enjoyed  a  certain  messuage,  with  the  appur- 
tenances, as  tenant  thereof  to  the  defendant,  under  and  by  virtue  of  a  cer- 
tain demise  thereof  before  then  made  to  the  plaintiff,  at  and  under  the 
yearly  rent  of  66/.,  payable  by  the  plaintiff  for  the  same  quarterly,  on  the 
26th  of  March,  *&c.,  in  each  and  every  year  during  the  continuance  r*Qg2 
of  the  said  demise,  by  even  and  equal  portions,  the  reversion  of 
and  in  the  said  messuage  during  all  the  time  aforesaid,  and  still,  belonging 
to  the  defendant ;  that,  during  the  said  demise  and  tenancy,  and  before  the 
time  of  the  committing  of  the  said  grievance  in  that  count  mentioned,  to 
wit,  on  the  24th  of  June,  1844,  a  large  sum  of  money,  to  wit,  28/.,  of  the 
rent  aforesaid,  for  the  space  of  half  a  year  ending  on  the  day  and  year  last 
aforesaid,  became  and  was  due  and  payable  from  the  plaintiff  to  the  defend- 
ant, and  from  thence  until  and  at  the  time  of  the  committing  of  the  said 
grievance  by  the  defendant  in  the  said  count  mentioned,  remained  and  con- 
tinued due  and  in  arrear ;  and  the  defendant  afterwards,  and  whilst  the  said 
rent  so  remained  due,  in  arrear,  and  unpaid  as  aforesaid,  and  during  the 
continuance  of  the  said  demise  and  tenancy,  to  wit,  on  the  day  and  year  in 
the  same  count  mentioned,  entered  into  and  upon  the  said  messuage,  the 
outer  door  thereof  being  then  open,  in  order  to  distrain  for  the  said  arrears 
of  rent,  and  did  then  and  there  distram  the  said  goods  and  chattels  in  the 
same  count  mentioned,  then  being  in  and  upon  the  said  messuage,  and  sub- 
ject and  liable  to  such  distress,  as  and  for  a  distress  for  the  said  arrears  of 
rent  so  due  and  owing  to  the  defendant  as  aforesaid,  and  as  the  defendant 
lawfully  might  for  the  cause  aforesaid ;  and  the  defendant  did  thereupon,  to 
wit,  on  the  day  and  year  last  aforesaid,  take  and  seize  the  said  goods  and 
chattels,  and  impound  the  same,  as  a  distress  for  the  said  arrears  of  rent  so. 
due  as  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid,  and  did 
thereupon  give  notice  to  the  plaintiff  of  such  distress,  and  the  cause  of  such 
taking ;  and  which  seizure  and  taking  of  the  said  goods  and  chattels  as 
such  distress  as  aforesaid,  was  and  is  the  said  grievance  in  the  said  last 
count  ^mentioned,  and  whereof  the  plaintiff  had  above  complained  r^ogo 
against  the  defendant — verification. 

To  this  plea  the  plaintiff  replied,  that  after  the  arrears  of  rent  in  the  plea 
mentioned  had  become  due  and  payable,  and  before  the  committing  of  the 
grievances  in  the  last  count  mentioned,  and  before  the  seizing,  taking,  or 
distraining  the  goods  and  chattels  in  the  last  count,  as  in  the  plea  men- 
tioned, to  wit,  on  the  25th  of  June,  1844,  the  defendant  sdzed,  took,  and 
distrained  divers  goods  and  chattels  of  the  plaintiff,  other  than  the  goods 
and  chattels  in  the  last  count  mentioned,  that  is  to  say,  the  goods  and  chat- 
tels in  the  first  count  mentioned,  as  a  distress  for  the  said  arrears  of  rent  in 
the  plea  mentioned,  the  last-mentioned  goods  and  chattels  then  being  in 
voii.  I.  76  3  D  2 
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and  upon  the  said  messuage,  with  the  appuitenaDces,  and  then  being  subject 
and  liable  to  a  distress  for  the  said  arrears  of  rent,  and  of  sufficient  v^nt  to 
satisfy  the  said  arrears  of  rent,  and  the  costs  and  charges  of  the  same  dis- 
tress, and  the  appraisement  and  sale  thereof;  and  the  defendant  then  could 
and  might  and  oug^t  to  hare  fully  paid  and  satisfied  the  said  arrears  of 
rent,  and  the  costs  and  charges  of  the  said  distress,  the  appraisement  and 
sale  thereof,  out  of  and  with  the  last-mentioned  ^oods  and  chattels ;  yet  tbe 
defendant,  wrongfully  and  vexaHously^  and  toUhout  any  cause  or  excuse^  re- 
fused and  neglected  so  to  do,  and,  after  making  the  distress  in  the  replica- 
tion mentioned,  for  the  said  arrears  of  rent,  on  the  last-mentioned  goods  and 
chattels,  to  wit,  at  the  said  time  when,  &c.,  and  in  the  same  count  men- 
tioned, of  his  own  wrong  vexatiously  seized  and  took  the  goods  and  chat- 
tels in  the  same  count  mentioned,  and  converted  and  disposed  thereof  to 
his  own  use,  in  manner  and  form  as  the  plaintiff  had  above  thereof  com- 
plained against  him — ^verification. 

*9641  Rejoinder,  that  the  goods  and  chattels  so  seized,  *taken,  and 
distrained  as  in  the  replication  mentioned,  before  the  making  of  the 
said  distress  in  the  plea  mentioned,  were  not  of  sufficient  value  to  satisfy  the 
said  arrears  of  rent ;  diat  the  defendant  aflerwards,  and  before  the  making 
of  the  distress  in  the  plea  mentioned,  to  wit,  on  the  said  25th  of  June,  1844| 
lawfully  abandoned  and  put  an  end  to  the  said  distress  in  the  replication 
mentioned,  and  withdrew  from  the  possession  of  the  said  goods  and  chat- 
tels seized,  taken,  and  distrained  under  the  same,  and  did  not  at  any  time 
sell  or  dispose  of  the  said  goods  and  chattels,  or  any  part  thereof,  under  the 
said  distress,  and  that  the  rent  so  distrained  for  as  in  the  plea  mentioned,  at 
the  time  of  the  making  of  the  distress  in  the  plea  mentioned,  remained  and 
was  wholly  unpaid  and  unsatisfied ;  and  so  the  defendant  further  said  that 
he  did  not  of  his  own  wrong  vexatiously  make  the  distress  in  the  plea  men- 
tioned— verification. 

Surrejoinder,  that  the  goods  and  chattels  seized,  taken,  and  distrained  as 
in  the  replication  mentioned,  were  of  sufficient  value  to  satisfy  the  said 
arrears  of  rent,  in  manner  and  form  as  in  the  replication  alleged — conclud- 
ing to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  surrejoinder  took  issue 
upon  immaterial  matter,  and  raised  an  immaterial  issue,  namely,  whether 
the  goods  and  chattels  therein  mentioned  were  of  sufficient  value  to  satisfy 
the  said  arrears  of  rent ;  that  the  surrejoinder  did  not  traverse,  or  confess 
and  avoid,  the  material  allegations  in  the  rejomder,  namely,  that  the  de- 
fendant lawfully  abandoned  and  put  an  end  to  the  said  distress,  and  with- 
drew from  the  possession  of  the  said  goods  and  chattels,  and  did  not  sell 
and  dispose  of  the  same,  and  that  the  said  rent  so  distrained  for,  at  the  time 
*d651  ^^  ^^  making  of  the  distress  in  the  plea  mentioned,  remained  *and 
was  wholly  unpaid  and  unsatisfied ;  and  that  the  surrejoinder  was 
in  other  respects  insufficient,  &c. 

Joinder  in  demurrer. 
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Talfaurd,  Seijt.,  in  support  of  the  demurrer,  (a)  The  surrejoinder  is 
clearly  bad,  as  taking  issue  upon  an  immaterial  fact.  The  mere  taking  of 
a  distress,  i;?hich  is  subsequently  abandoned,  is  no  answer  to  a  second  dis- 
tress :  it  is  no  satisfaction  of  the  rent.  This  was  expressly  decided  in  Lear 
V.  Edmonds  J  1  B.  &  Aid.  157,  where  Abbott,  J.,  said:  «It  is  not  even 
averred  that  the  goods  were  liable  to  the  distress :  but,  supposing  the  goods 
Uable,  one  of  three  things  must  have  happened ;  either  they  must  have  been 
sold,  or  they  must  have  been  detained  until  this  time,  or  they  must  have 
been  relinquished.  If  the  goods  have  been  relinquished  at  the  request  of 
the  party,  then  the  distress  would  not  operate  as  a  bar.  As  to  the  case 
cited, (fr)  that  does  not  apply:  there,  the  plea  showed  that  the  debt  was 
satisfied  by  taking  the  body  in  execution  under  the  ca.  sa. ;  but  the  mere 
detaining  of  goods  is  not  a  satisfaction."  Lingham  v.  Warren,  2  Brod.  & 
B.  36,  4  J.  B.  Moore,  409,  and  Hudd  v.  RavenoTy  2  Brod.  &  B.  662,  5  J. 
B.  Moore,  542,  are  to  the  same  effect.(c) 

Gaseleej  Serjt.,  contra.(d)  The  cases  of  Lear  v.  Edmonds^  lingham  v. 
Warreny  and  Hudd  v.  RavenoTy  though  *apparently  strong  authori-  ^q^ 
ties  for  the  defendant,  will  be  found  on  examination  to  have  been 
somewhat  hastily  determined :  the  two  latter  rest  entirely  upon  the  former, 
the  reasons  for  the  decision  of  which  are  not  very  satisfactory.  In  Wil- 
liams's Saunders,  (e)  it  is  said,  that,  <<  regularly,  at  the  common  law,  where 
there  is  an  entire  duty  or  rent  due,  a  man  should  distrain  for  the  whole  at 
once,  and  not  for  part  at  one  time  and  part  at  another ;  for  that  would  be 
oppressive  and  illegal ;  and,  therefore,  if  he  distrains  a  second  time  for  the 
same  thing,  he  ought  to  show,  that,  at  the  time  of  taking  the  first  distress, 
there  was  not  sufficient  on  the  premises^  or  that  he  had  mistaken  the  value, 
and  that  the  first  distress  was  only  of  such  a  value ;  otherwise  the  second 
distress  will  be  bad."  This  shows  that  the  sufficiency  of  the  first  distress 
is  a  material  fact.  The  words  of  the  statute  17  Car.  2,  c.  7,  s.  4,  which 
authorizes  a  second  distress,  are — where  the  value  of  the  cattle  distrained 
shall  not  be  found  by  the  jury  to  be  to  the  full  value  of  the  arrears  distrained 
for,  the  party  to  whom  such  arrears  were  due,  his  executors  or  administra- 
tors, may,  from  time  to  time,  distrain  again  for  the  residue  of  the  arrears. 
In  Wallis  v.  SaviUy  2  Lutw.  1532,  the  second  distress  was  holden  unjustifi- 
able, «  because  both  distresses  were  taken  for  one  and  the  same  rent,  and 

Si)  The  argument  took  place  in  Easter  term  last,  before  Tindal,  C.  J.,  and  Coltman,  Grees- 
,  and  Erie,  Js. 
(6)  Robinton  t.  Cteyton,  Cro.  Car.  240.  (r)  And  see  Leet  t.  Wright,  1  D.  &  R  391.  " 

(d)  The  points  marked  for  argument  on  the  part  of  Uie  plaintiff  were — ^1.  That  the  8Utt»> 
joinder  takes  issue  on  the  only  material  fact  stated  in  the  rejoinder — the  insufficiency  of  the 
first  distress  being  the  only  circumstance  stated  which  could  justify  taking  the  Second.  2.  That 
the  statements  in  the  rejoinder  not  traversed  by  the  surrejoinder,  are  immaterial,  and  do  not 
authorize  the  taking  of  a  second  distress.  8.  That,  although  it  was  lawful  for  the  defendant  to 
abandon  the  first  distress,  it  docs  not  follow  that  he  had  any  right  to  take  a  second.  4.  That  it 
does  not  appear  that  the  defendant  restored  the  goods  taken  under  the  first  distress,  to  the 
plaintiff 

(e)  1  Wma.  Saund.  201  a,  n.  (1),  citing  Sir  F.  Moore,  7,  pi.  26 ;  HtUckina  v.  Chamberiy 
I  Burr.  589 ;  Wallit  v.  Saviil,  2  Latw.  1533. 


966  Dawson  v.  Cropp.  f  .  V.  1845. 

it  was  the  lessor's  folly  that  he  had  not  taken  a  soffieient  distress  at  first" 
•9671    ^"  HiUcfAns  v.  Chambers,  1  Burr.  589,  Lord  Maksfoxd  says,  <<  A 
*man  who  has  an  entire  duty  shall  not  split  the  entire  sam,  and 
distrain  for  part  of  it  at  one  time,  and  for  other  part  of  it  at  another  time, 
and  so,  toties  quoties^  for  several  times ;  for  that  is  great  .oppression."    So, 
in  Cro.  Eliz.  13,  (a)  it  is  said,  that,  <<  if  one  taketh  trap  petit  distress  for 
rent,  and  after  taketh  another  distress  for  the  same  rent,  this  not  good ;  for, 
he  cannot  avow  two  distresses  for  the  same  rent ;  for,  it  was  his  folly  that 
he  took  not  a  better  distress  at  the  first.    But,  notaj  m  the  Abridgment  of 
the  Assizes;  it  is  said,  that,  if  there  be  not  sufficient  distress  when  he  dis- 
trained, he  may  distrain  again."    Smith  v.  Goodwyn^  4  B.  &  Ad.  413,  and 
Lear  Y.  Caldecottj  4  Q.  B.  123,  show  that  case  or  trespass  will  lie  for  ma- 
liciously distraming  a  second  time,  where  a  sufficient  distress  had  previously 
been  made  for  the  same  rent,  and  voluntarily  abandoned.   Lear  v.  Edmonds 
was  an  action  for  use  and  occupation ;  and  it  may  very  well  be,  that  the 
landlord,  by  voluntarily  abandoning  the  distress,  deprives  himself  of  his 
summary  remedy,  and  yet  does  not  forfeit  the  rent.     Here,  the  defendant, 
by  his  course  of  pleading,  has  made  the  sufficiency  of  the  first  distress  a 
material  fact :  and  that  distinguishes  Lear  v.  Edmonds^  and  the  two  cases 
that  depend  upon  it,  fi-om  the  present  case.    In  Vasper  v.  EddoweSj  1  Lord 
Raym.  719,  1  Salk.  248, 11  Mod.  21, 12  Mod.  658,  in  trespass  for  break- 
ing  the  plaintiff's  close,  and  depasturing  his  grass  with  cattle,  &c.,  viz,, 
porcisy  &c.,  as  to  all  the  trespass  except  with  one  hog,  the  defendant  pleaded 
not  guilty,  and,  as  to  that,  he  pleaded  in  bar  that  the  plaintiflf  distrained  the 
said  hog  then  damage  feasant,  and  impounded  it  in  the  common  pound  of 
the  manor,  nomine  disiriciiordsy  &c.     The  plaintiff  replied,  confessing  the 
distress  and  the  impounding,  that  the  hog,  without  the  assent  of  the  plain- 
*9681     ^^^'  ^^^P^^  ^^^  ^^  ^^  ^^  pound,  the  plaintiff  oc^fuTu;  et  ^ad/mc  not 
-'    being  satisfied  for  the  said  damage.     Upon  demurrer,  it  was  held 
by  Holt,  C.  J.,  and  Turton  and  Povmrs,  Js.,  against  the  opinion  of 
Gould,  J.,  that  the  defendant  was  entitled  to  judgment,  «  because  it  did 
not  appear  that  the  hog  escaped  by  the  default  of  the  defendant ;  for,  per- 
haps it  escaped  by  a  fault  in  the  pound ;  and  it  would  be  very  hard  that  the 
defendant  should  lose  his  pig,  and  also  make  other  satisfaction  to  the  plain- 
tiff for  the  damage  done  by  it."    That  is  almost  decisive  of  the  question. 
If  the  defendant  had  the  means  of  satisfying  himself  for  the  rent  due,  it 
properly  lies  on  him  to  show  why  he  has  not  done  so.     The  allegation  tra- 
versed was  clearly  material.     [Tindal,  C.  J.     There  can  be  no  doubt  that 
the  tenant  has  his  remedy  for  the  double  distress :  but  the  question  is, 
whether  he  may  bring  trover,  and  so  deprive  the  landlord  of  all  remedy  for 
the  recovery  of  the  rent.]    The  real  question  is,  whether  it  is  tiompetent  to 
a  landlord  to  distrain  again,  for  the  saine  rent,  goods  that  have  already  been 
seized  by  him  and  voluntarily  abandoned. 

Talfourd,  Sejjt.,  in  reply.   The  question  is,  whether  the  mere  fact  of  the 
(a)  AnoDjmonsc 
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landlord  having  made  a  previous  distress  for  the  same  rent,  which  distress 
he  has  lawfully  abandoned,  renders  him  liable  to  be  sued  in  trover  for  a 
second  seizure.  No  case  has  been  cited  that  at  all  goes  that  length.  [Tin- 
DAL,  C.  J.  The  older  authorities  seem  to  show  such  a  course  to  be  un« 
lawfol.    See  Comyn's  Digest,  tide  Distress^  (A.  1.)  Cur.  adv.  vulL 

TiKDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case.  The  last  count  of  *the  declara-  rtogg 
tion  was  in  trover  for  a  quantity  of  hwsehdd  furniture  and  other  '- 
goods  and  chattels.  The  defendant  pleaded  several  pleas,  the  last  of  which 
stated,  that  the  plaintiff  was  tenant  to  the  defendant  of  a  certain  messuage 
with  the  appurtenances,  under  a  demise  made  to  the  plaintiff  at  the  yearly 
rent  of  56/.,  payable  quarterly,  on  the  25th  of  March,  24th  of  June,  29th 
of  September,  and  25th  of  December;  that,  on  the  24th  of  June,  1844,28/. 
of  the  rent  aforesaid,  for  half  a  year  ending  on  that  day,  became  due  and 
payable  from  the  plaintiff  to  the  defendant,  and  continued  due  and  in  ar- 
rear;  and  then  justified  taking  the  goods  as  a  distress.  To  this  plea  the 
plaintiff  replied,  that,  after  the  arrears  of  rent  in  the  plea  mentioned  had 
become  due  and  payable,  and  before  the  committing  of  the  grievance  in  the 
declaration  mentioned,  and  before  the  taking  or  distraining  of  the  goods 
as  in  the  last  plea  mentioned,  to  wit,  on,  &c.,  the  defendant  took  and 
distrained  divers  goods  and  chattels  of  the  plaintiff  other  than  those  in  the 
last  count  mentioned,  as  a  distress  for  the  said  arrears  of  rent,  the  last-men- 
tioned goods  then  being  in  and  upon  the  said  messuage  with  the  appurte- 
nances, and  then  being  subject  and  liable  io  a  distress  for  the  said  arrears 
of  rent,  and  of  sufficient  value  to  satisfy  the  said  arrears  of  rent,  &c.,  and 
the  defendant  then  could  and  might  and  ought  to  have  fully  paid  and  satis- 
fied the  -said  arrears  of  rent,  and  the  costs,  &c.,  out  of  and  with  the  said 
goods  and  chattels ;  yet,  the  defendant  wrongfully  and  vexatiously,  and 
without  any  c^use  or  excuse,  refused  and  neglected  so  to  do,  and,  after 
making  the  said  distress  in  the  replication  mentioned  for  the  said  arrears 
of  rent  on  the  said  last-mentioned  goods,  &c.,  at  the  said  time  when,  &c., 
of  his  own  wrong,  vexatiously  seized  and  took  the  goods  and  chattels  in 
the  last  count  mentioned,  and  converted  them  to  his  own  use.  Rejoinder, 
that  the  goods  and  chattels  taken  and  distrained,  as  in  *the  replica-  r*Q7A 
tion  mentioned,  before  the  making  of  the  distress  in  the  last  plea 
mentioned,  were  not  of  sufficient  value  to  satisfy  the  arrears  of  rent ;  and 
the  defendant  afterwards,  and  before  the  taking  of  the  distress  in  the  last 
plea  mentioned,  to  wit,  on,  &c.,  lawfully  abandoned  and  put  an  end  to  the 
distress  in  the  said  replication  mentioned,  and  withdrew  from  the  possession 
of  the  goods  and  chattels  taken  and  distrained  under  the  same,  and  did  not 
sell  or  dispose  of  them  under  the  said  distress ;  and  the  rent  distrained  for 
as  in  the  last  plea  mentioned,  at  the  time  of  making  the  distress  in  that  plea 
mentioned,  remained  and  was  wholly  unpaid  and  unsatisfied.  Surrejoinder, 
that  the  goods  and  chattels  in  the  replication  mentioned  were  of  sufficient 
value  to  satisfy  the  said  arrears  of  rent,  as  in  the  replication  alleged.    To 
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this  surrejoinder  the  defendant  demurred  specially,  on  the  ground  that  it 
took  issue  upon  an  immaterial  matter,  and  did  not  trarerse  or  confess  and 
ayoid  the  material  allegations  in  the  rejomder,  yiz.,  that  the  defendant  law- 
fully abandoned  the  first  distress  and  withdrew  firom  possession,  and  that 
the  rent  remained  due. 

On  the  argument  before  us,  in  Easter  term  last,  it  was  contended,  m 
support  of  the  demunrer,  that  a  distress  taken,  and  abandoned  without  sale, 
did  not  satisfy  the  rent ;  and  that,  consequently,  the  landlord  was  not  liable 
to  be  sued  in  trover  for  making  a  second  distress ;  and  that  it  was  not 
material  whether  the  goods  first  distrained  were  or  were  not  of  sufficient 
value  to  satisfy  the  arrears  of  rent,  if  the  distress  was  abandoned  before  sale, 
and  the  rent  remained  due :  and  Lear  v.  Edmonds^  1  B.  &  Aid.  157 ;  Ung- 
ham  V.  Warreriy  2  Brod.  &  Bingh.  36,  4  J.  B.  Moore,  4D9,  and  Huddy. 
RavenoTy  2  Brod.  &  Bingh.  662,  5  J.  B.  Moore,  642,  were  cited  as  aatho- 
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rities  for  these  positions.     *0n  the  other  hand,  it  was  contended. 


that,  if  a  landlord  distrains  for  rent  arrear,  goods  sufficient  to  satisfy 
that  rent,  and  wantonly  abandons  the  distress,  he  cannot  lawfully  make  a 
second  for  the  same  rent,  although  it  may  remain  due ;  and  that,  for  such 
second  distress,  he  may  be  sued  in  trespass  or  trover;  and,  consequently, 
if  the  defendant's  rejoinder  was  good,  that  could  only  be  on  the  ground 
that  the  sufficiency  of  the  first  distress  was  material,  and  then  the  surrejoin- 
der must  be  good  also:  and  Cro.  Eliz.  13; (a)  Smith  v.  Goodim,  4B.& 
Ad.  413 ;  Lear  v.  CaUkcoU^  4  Q.  B.  123,  and  other  cases,  were  relied  on. 

When  the  case  was  argued,  it  appeared  somewhat  difficult  to  reconcile 
all  the  decisions  that  were  brought  to  our  notice.  We  therefore  took  time 
to  look  into  them ;  and  now  we  are  of  opinion,  that,  upon  these  pleadings, 
our  judgment  must  be  for  the  plaintiff. 

The  replication  is  a  good  answer  to  the  plea ;  for,  assumbg  that  the  rent 
remained  due,  not  having  been  satisfied  by  the  first  distress,  (and  the  case 
of  Lear  v.  Edmonds j  1  B.  &  Aid.  157,  certainly  did  not  go  beyond  that,) 
still  the  landlord  could  not,  under  the  circumstances  stated  in  the  replica- 
tion, make  a  second  distress.  In  Com.  Dig.  Distress,  (A.  1,)  it  is  lai<l 
down  that  <<  a  man  cannot  take  two  distresses  for  the  same  rent,  for,  it  was 
his  folly  that  he  did  not  take  sufficient  at  first.''  In  that  passage,  it  is 
assumed  that  he  might  have  taken  sufficient  at  first :  in  this  replication  it  is 
averred  that  he  did  take  sufficient  at  first.  Lord  Chief  Baron  Comtns 
refers  to  Moore,  7,  Cro.  Eliz.  13,  (which  was  cited  on  the  argument,)  and 
Lutw.  1536.  The  case  in  Moore  is  a  strong  authority  for  the  present  plain- 
tiff: it  is  thus — «  A  man  distrained,  for  10/.  rent,  due  at  Michaelmas  by 
•9721  ^^^'^^^^'^J  certain  sheep  which  were  not  of  the  value  of  405.,  'and 
afterwards  distrained  for  the  residue ;  and  the  tenant  made  several 
replevins.  The  question  was,  if  he  could  make  an  avowry;  Montague, 
HiNDE,  and  Harris — You  cannot ;  for,  the  distress  is  not  good ;  and  it  is  the 
folly  of  the  lessor  that  he  would  so  distrain  in  the  first  instance.   Montague: 

(a)  AnoDjiiioiu  < 
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Recaption  lies  for  the  second  distress.  Brown  :  If  a  man  be  in  arrear  of  his 
rent  at  several  daysj  and  takes  a  distress  for  one  day  at  one  time,  and  for 
another  day  at  another  time,  he  may:  but  it  is  otherwise  in  the  case  at  bar." 
The  case  of  Wallis  v.  Savill^  2  Lutw.  1532,  is  an  authority  for  the  same 
position,  that  a  man  cannot  take  a  second  distress  for  the  same  rent,  when 
he  might  have  taken  sufficient  at  first.  Nor  shall  we,  by  acting  upon  these 
authorities,  overrule  Livgham  v.  Warren  or  Hudd  v.  Ravenar.  In  the  for- 
mer the  plaintiff  declared  in  replevin:  avowry  for  rent  arrear:  plea  in  bar, 
that  the  defendant's  testator  for  the  same  rent  distrained  goods  and  chattels 
of  sufficient  value  to  satisfy  it ;  and,  on  demurrer,  this  was  held  to  be  a  bad 
plea,  on  the  ground  that  <<  many  cases  are  supposable  in  which  the  taking 
a  sufficient  distres^^i^t  not  produce  a  satisfaction  of  the  rent,"  which  is 
undoubtedly  true.  In  Hudd  v.  Ravenor^  also,  the  declaration  was  in  re- 
plevin, the  avowry  for  rent  arrear,  and  the  plea  in  bar  alleged  a  former 
distress  for  the  same  rent,  and  that  the  defendant  might  thereby  have  paid 
the  arrears  of  rent,  &c.,  but  neglected  and  omitted  so  to  do,  and  wrongfully 
and  vexatiously  made  a  second  distress  for  the  same  rent.  The  plea  was 
held  bad,  on  the  authority  of  Lear  v.  Edmonds  and  lingham  v.  Warren. 
The  judgment  of  Richabdson,  J.,  shows  clearly  the  ground  of  the  decision, 
viz.,  that  the  former  distress  might  have  been  relinquished  in  kindness  to  the 
tenant,  and  that  no  ipsue  could  have  been  taken  on  the  words  <<  neglected 
and  ^omitted."  In  the  present  case  the  replication  goes  much  for-  r%ajo 
ther,  and  says  that  the  defendant  vexatiously,  and  without  any  '' 
cause  or  excuse,  refused  to  satisfy  the  arrears  of  rent  by  means  of  the  first 
distress.  We  do  not,  therefore,  at  all  impugn  those  cases,  by  holding  that 
this  replication  is  good. 

It  remains  to  be  considered  whether  the  rejoinder  gives  any  sufficient 
answer  to  the  replication.  The  rejoinder  allegjes  that  the  goods  distrained 
in  the  first  instance  were  not  of  sufficient  value  to  satisfy  the  arrears,  and 
that  the  defendant  afterwards  lawfully  abandoned  and  put  an  end  to  that 
distress.  If  that  can  be  read  so  as  to  make  the  insufficiency  of  the  goods 
distrained  the  ground  for  abandoning  the  distress,  the  averment  of  insuffi- 
ciency is  material,  and  the  surrejoinder  traversing  it  is  good :  but,  if  it  can- 
not be  so  read,  the  rejoinder  is  bad,  by  reason  of  its  not  showing  any  law- 
ful ground  for  relinquishing  the  first  distress,  and  taking  a  second,  so  as  to 
answer  the  matters  alleged  in  the  replication.  In  either  view,  therefore, 
the  plaintiff  is  entitled  to  judgment.  Judgment  for  the  plaintiff. 
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To  debt  ibr  money  had  and  leoeiTed,  the  defendant  pleaded,  that  a  oertain  race  was  abool 
to  be  run,  and  that  an  illegal  game  called  a  lotteiy,  not  aothoriaed  by  law  or  act  of  piriii- 
nent,  was  aet  up  by  the  defendant  for  certain  subscribers  of  1/.  each,  (in  the  whole  amount- 
ing to  155,)  to  be  paid  to  die  defendant  under  regulations  in  substance  as  fellows: — that 
the  subscriber  whose  name  should  be  drawn  out  of  a  box  next  after  the  name  of  the  hone^ 
(drawn  from  another  box,)  which  horse  should  be  placed  first  in  the  race,  should  be  entitled  lo 
leoeire  from  the  defendant  100/.  llie  plea  then  aHeged  that  the  subscriptions  were  psid 
by  the  plaintiff  and  otbers  to  the  defendant,  and  that  the  plaintifi^  under  the  regulstioDi^ 
became  entitled  to  the  100/.: — Held,  that  the  plea  disclosed  a  transaction  within  the  prohi- 
bition of  the  lottery  acts  10  ^t  11  W.  3,  c  17,  and  42  G.  3,  c  119. 
Htldf  also,  that,  supposing  the  transaction  to  be  more  properiy  a  bet,  it  was  an  iHegal  bet 
Heldf  also,  that  the  plea  was  good  in  form,  as  setting  up  illigality  of  ooosideratioaby  statatSk 

Debt,  for  100/.  had  and  received  by  the  defeodant  for  the  plaintiff's 
use,  and  for  100/.  due  upon  an  account  stated. 

The  defendant  pleaded, — first,  except  as  to  1/.,  parcel,  &c.,  never  indebted. 

Secondly,  as  to  99/.,  parcel  of  the  moneys  in  the  first  count  mentioned, 
and  as  to  99/.,  parcel  of  the  moneys  in  the  last  count  mentioned,  (the  same 
sums  being  other  and  different  parcels  firom  the  aforesaid  sum  of  1/.,  par- 
eel,  &c.,  in  the  first  plea  mentioned,  and  therein  excepted) — ^that,  before 
the  having  or  receiving  by  the  defendant  of  the  sum  of  money  in  Ihe  first 
count  mentioned,  and  before  the  said  statement  of  the  said  account  and 
the  making  of  the  said  promise  in  the  declaration  mentioned,  a  certain  race, 
to  vrit,  a  horse-race,  called  the  Derby  Stakes,  in  vrhich  divers,  to  wit,  156 
horses  were  proposed  to  run,  was  about,  to  wit,  on  the  22d  of  May,  1844, 
to  be  run,  to  wit,  upon  a  oertain  course  called  Epsom  Downs,  in  the  county 
of  Surrey :  that,  before  the  having  or  receiving  by  the  defendant  of  the  sm 
sum  of  money  in  the  first  count  mentioned,  or  any  part  thereof,  and  before 
*9751  ^^  ^^*^  statement  of  the  *said  account,  and  before  the  making  w 
the  promise  in  the  declaration  mentioned,  to  wit,  on  the  20th  of 
February,  1844,  a  certain  illegal  game  called  a  lottery,  not  authorized  by 
law  or  act  of  parliament,  was,  contrary  to  the  form  of  the  statutes  in  sach 
case  made  and  provided,  by  the  defendant  set  up,  kept  open,  and  exposed 
to  be  played  and  drawn  at  by  lot,  at  and  in  a  certain  public-house  and  inn, 
called  and  known  by  the  name  or  sign  of  The  George  and  Gate,  situate  in 
the  city  of  London,  under  and  subject  to  the  following  (amongst  other) 
terms,  rules,  and  regulations,  that  is  to  say,  that  the  adventurers  and  sub- 
scribers in  and  to  the  said  game  might  consist  of  as  many  as,  but  not  of 
more  than  155  members, — that  each  of  those  adventurers  ami  subscribers 
should  contribute  and  pay  the  sum  of  1/.  for  his  playing  in  the  said  game, 
and  the  chance  of^is  drawing  a  prize  therein, — that  the  said  contributions 
and  payments  should  be  made  to  the  defendant,  who  should  be  the  trea- 
surer,— that,  before  the  running  of  the  said  race,  the  name  of  each  one  oi 
the  horses  entered  for  the  running  thereof,  should  be  put  on  a  several  and 
separate  card,  making  together  155  cards, — and  that  all  of  those  cards 
should  afterwards,  and  before  the  running  of  the  said  race,  be  placed  m  a 
box,  and  be  mixed  up  together  therein  in  one  general  mass, — and  that  the 
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name  of  each  one  of  the  several  persons  respectively  vfho  had  become  ad- 
venturers in,  and  subscribers  to,  the  said  game,  should  be  put  on  a  several 
and  separate  card,  making  together  155  cards, — and  that  all  of  those  cards 
should  also,  before  the  running  of  the  said  race,  be  placed  in  another  box, 
and  mixed  up  together  therein  in  one  general  mass, — and  that  before  the 
running  of  the  said  race,  two  disinterested  persons  should  draw  the  said  • 
cards  out  of  the  said  boxes,  in  the  following  manner,  that  is  to  say,  that 
one  of  those  two  persons  should  openly,  and  as  chance  •should  r»Q7fi 
direct,  first  draw  out  of  the  said  box  containing  the  cards  with  the  ■- 
names  of' the  said  horses  so  put  thereon,  one  of  those  cards,  and  that  the 
other  of  the  said  two  disinterested  persons  should  openly,  and  as  chance 
should  direct,  then  draw  out  of  the  said  other  box,  containing  the  cards 
with  the  names  of  the  said  adventurers  and  subscribers  put  thereon,  one  of 
those  cards, — and  that  the  said  two  disinterested  persons  should  continue 
drawing  in  that  manner  alternately,  openly,  and  as  chance  should  direct, 
out  of  the  said  boxes,  the  whole  of  the  said  cards, — and  that  the  person 
whose  name  was  on  the  card  drawn  out  of  the  said  box  containing  the 
cards  with  the  names  of  the  said  adventurers  immediately  succeeding  the 
drawing  of  the  cards  out  of  the  said  box  containing  the  said  cards  witb 
the  names  of  the  said  horses  so  put  thereon  aforesaid,  on  which  card 
was  put  the  name  of  the  horse  that,  on  the  running  of  the  said  race, 
should  be  placed  by  the  person  who  should  be  the  judge  of  the  said 
race,  as  the  winner  thereof,  should  win,  and  after  the  runnmg  of  the  said 
race  be  entitled  to  receive  from,  and  be  paid  by  the  defendant,  the  prize 
or  sum  of  100/.,  out  of  the  money  so  to  be  subscribed  and  deposited  with, 
and  paid  to  the  defendant,  as  treasurer  as  aforesaid,  contrary  to  the  form 
of  the  statutes  in  such  case  made  and  provided  :  that,  the  said  ill^l  game 
having  been  so  set  up,  kept  open,  and  exposed  to  be  played  -and  drawn  at 
in  manner  aforesaid^,  the  plaintiff  and  divers,  to  wit,  154  other  persons, 
afterwards,  to  wit,  on  the  21st  of  February,  1844,  and  on  divers  other 
days  and  times  afterwards,  and  before  the  drawing  of  the  said  game  as 
thereinafter  mentioned,  according  to  the  said  terms,  rules,  and  regulations, 
became,  and  were  respectively  adventurers  in,  and  subscribers  to,  the  said 
game,  to  the  amount  of  the  said  sum  of  1/.  each  ;  and  they  then,  as  such 
adventurers  and  subscribers,  contributed  and  paid  *the  said  sum  r^g^ 
of  1/.  each,  and  the  amount  of  the  sums  so  contributed  and  paid  ^ 
to  them  as  aforesaid,  came,  altogether,  to  the  sum  of  155/.,  and  the  same 
were  in  pursuance  of  the  said  terms,  rules,  and  regulations,  on  the  said 
days  and  times,  paid  to,  and  received  by  the  defendant,  as  such  treasurer 
as  aforesaid  :  that  afterwards,  and  before  the  running  of  the  said  race,  to 
wit,  on  the  6th  of  April,  1844,  in  pursuance  of  the  said  terms,  rules,  and 
regulations,  and  in  furtherance  of  the  said  illegal  game,  the  name  of  each 
one  of  the  horses  entered  for  the  running  of  the  said  race  was  put  on  a 
several  and  separate  card,  making  together  155  cards,  and  all  of  those 
cards  were  then  placed  m  a  box,  and  mixed  up  together  therein  in  one 
VOL.1.  76  3E 
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gseneral  mass,  and  the  name  of  the  plaintiff  and  of  each  one  of  the  said 
several  other  persons  who  had  become  adventurers  in,  and  sabscribers  to 
the  said  game,  was  then  also  put  on  a  several  and  separate  card,  making 
together  155  cards>  and  that  all  of  those  cards  were  then  placed  in  another 
box  and  mixed  up  therein  in  one  general  mass :  that,  in  pursuance  of  the 
-said  terms,  rules,  and  regulations,  and  in  furtherance  of  the  said  illegal 
game,  afterwards,  and  before  the  running  of  the  said  race,  to  wit,  om  the 
day  and  year  last  aforesaid,  two  disinterested  persons,  whose  names  were 
to  the  defendant  unknown,  then  respectively  drew  the  said  cards  respect- 
ively out  of  the  said  boxes,  in  the  manner  and  form,  and  according  to  the 
terms,  rules,  and  regulations  aforesaid,  that  is  to  say,  one  of  those  two  per- 
sons then  openly,  and  as  chance  directed,  first  drew  out  of  the  said  box 
contaming  the  c^s  with  the  names  of  the  said  horses  so  put  thereon  aui 
aforesaid,  one  of  those  cards,  and  the  other  of  the  said  two  persons  then 
openly,  and  as  chance  directed,  drew  out  of  the  said  other  box  containing 
the  cards  with  the  names  of  the  plaintiff  and  the  said  other  adventurers  in, 
*^81     ^^  subscribers  to  the  said  game,  put  thereon,  *one  of  those  cards, 

and  the  said  two  disinterested  persons  then  continued  drawing  in 
that  manner  alternately,  openly,  and  as  chance  directed,  out  of  the  said 
boxes,  the  whole  of  the  said  cards ;  and,  on  that  occasion,  one  of  die  said 
two  disinterested  persons  then  drew,  openly,  and  as  chance  directed,  out 
of  the  said  box  containiug  the  said  cards  with  the  names  of  the  said  horses 
thereon,  according  to  the  said  terms,  rules,  and  regulations,  a  card  with  the 
name  of  a  horse  thereon,  to  wit,  a  horse  called  Running  Rein,  which  had 
been  and  was  proposed  and  entered  to  run,  and  was  about  to  run  the  said 
race,  and  then  immediately  succeeding  such  drawing,  the  said  other  disin- 
terested person  drew  out  of  the  said  box  containing  the  cards  with  the 
names  of  the  plaintiff  and  the  said  other  adventurers  in,  and  subscribers 
to  the  said  game,  according  to  the  said  terms,  rules,  and  regulations,  a 
card  with  the  name  of  the  plaintiff  thereon  ;  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  :  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  15th  of  May,  1844,  the  aforesaid 
race  was  run,  and  the  said  horse  called  Running  Rein,  whose  name  was 
put  on  the  said  card  so  drawn  as  aforesaid,  was  on  the  runnbg  of  the  said 
race  placed  by  one  Clark,  the  person  who  was  the  judge  of  the  said  race, 
as  the  winner  thereof,  whereby  the  plaintiff,  according  to  the  said  terms, 
and  rules,  and  regulations  of  the  said  illegal  game,  became,  and  was  en- 
titled to  receive  from,  and  be  paid  by  the  defendant,  the  said  sum  of  10(W.) 
out  of  the  moneys  so  subscribed  and  deposited  with,  and  paid  to  the  de- 
fendant as  aforesaid :  that  the  said  sum  of  99/.,  parcel  of  the  moneys  in  the 
first  count  mentioned,  and  to  which  that  plea  was  pleaded,  was  parcel  of 
the  same  identical  sum  of  100/.  to  which  die  plaintiff  became,  and  was  en- 
titled, under  the  terms,  rules,  and  regulations  of  the  said  game,  to  recdve 
^9791    ^°^'  ^°^  be  jpaid  by  ^the  defend^t  as  aforesaid,  out  of  the  monejfs 

so  subscribed  and  deposited  with  and  paid  (o  the  defendant  as 
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aforesaid,  and  not  any  other  or  different  sum  of  money ;  and  that  the  same 
consisted  wholly  and  exclusively  of  portions  of  the  contributions  and  mo« 
neys  so  subscribed  and  paid  to,  and  receired  by  the  defendant  as  aforesaid, 
from  the  said  adventurers  in,  and  subscribers  to  the  said  game,  other  than 
the  plaintiff:  and  that  the  said  sum  of  99/.,  so  being  such  parcel  as  afore- 
said, was  received  and  always  held  by  the  defendant  as  such  treasurer  as 
aforesaid,  and  due  to  the  plaintiff,  and  to  which  he  was  entitled  as  afore- 
said,  and  in  manner  in  that  plea,  and  not  otherwise  howsoever :  and  that 
the  said  account  in  the  last  count  mentioned  to  have  been  stated  by,  and 
between  the  plaintiff  and  the  defendant,  so  far  as  the  same  related  to  the 
said  sum  of  99/.,  parcel,  &g.;  as  aforesaid,  and  to  which  that  plea  was 
pleaded,  was  stated  by  and  between  the  plaintiff  and  the  defendant,  of  and 
concerning  the  said  sum  of  99/.,  so  received  and  held  by  the  defendant  as 
such  treasurer  as  aforesaid,  in  manner  aforesaid,  and  not  for  or  concerning 
or  in  respect  of  any  other  moneys,  or  any  other  account  whatsoever—- 
verification. 

Thirdly,  payment  into  court  of  1/.,  and  no  damages  ultrii. 

The  plaintiff  demurred  specially  to  the  second  plea,  assigning  for  causes 
(amongst  others)  that  it  contained  no  answer  to  the  causes  of  action  to  which 
it  was  pleaded,  and  that  the  matters  therein  stated  and  contained  showed 
no  sufficient  cause  or  excuse  for  the  non-payment  by  the  defendant  to  the 
plaintiff  of  the  said  sum  of  99/.,  parcel,  &c.,  as  to  which  that  plea  was 
pleaded,  and  which  the  plaintiff  in  and  by  the  plea  was  admitted  to  have 
become  and  to  be  entitled  to  receive  from  the  defendant,  according  to  the 
agreement  in  that  *plea  mentioned,  out  of  the  moneys  so  subscribed  r»QOQ 
and  deposited  in  the  hands  of  the  defendant  as  in  that  plea  men-  ^ 
tioned ;  that  the  method  of  determining  the  right  of  the  plaintiff  to  the  mo- 
neys as  to  which  the  plea  was  pleaded,  as  the  same  was  stated,  set  forth, 
and  described  in  the  plea,  was  not  an  illegal  game,  or  a  lottery  not  authorized 
by  law,  as  the  same  in  and  by  that  plea  was  styled  and  called,  but  was  in 
fact  a  mode  of  betting  by  each  of  the  so-called  adventurers  or  subscribers  in 
the  plea  mentioned,  to  a  small  and  legal  amount  or  stake  in  that  behalf,  upon 
the  horse-race  therein  mentioned,  being  a  lawful  horse-race ;  that  neither  ia 
the  agreement  in  the  plea  mentioned,  nor  in  the  drawing  of  cards  in  that 
plea  also  mentioned,  nor  in  the  horse-race  therein  also  mentioned,  was  there 
shown  to  have  been  any  illegality  whereby  (he  right  of  the  plaintiff  to  re- 
ceive the  said  sum  of  99/.,  parcel,  &c.,  from  the  defendant,  was,  or  is,  or 
should  be  taken  away;  that  the  cause  of  action  of  the  plaintiff  in  respect  of 
the  said  sum  of  99/.  was  not  by  the  plea  shown  to  be  founded  upon  an  ille- 
gal contract  or  consideration ;  that  it  was  not  shown,  nor  was  it  stated,  in 
or  by  the  plea,  that  the  race  in  the  plea  mentioned  was  an  illegal  race,  or 
contrary  to  any  law  or  statute;  that,  althou^  it  was  stated  in  and  by  the 
plea,  that  the  agreement  and  the  drawing  of  cards  therein  mentioned  were 
contrary  to  the  form  of  some  supposed  statute  or  statutes,  it  was  not  stated, 
neither  did  it  appear  with  sufficient  or  any  certainty  in  or  by  the  plea  what 
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statutes  were  intended  \  that  the  plea,  though  it  professed  to  be  in  confes- 
sion and  avoidance,  did  not  sufficiently  confess  the  cause  of  action  to  which 
it  was  pleaded ;  that  the  plea  presented  no  material  fact  or  &cts,  ayennent 
or  averments,  upon  which  a  traverse  could  be  taken ;  that  it  was  circuitous, 
*9811  ^^^  stated  at  unnecessary  length,  and  with  needless  particularity, 
^  *facts  which  constituted  matter  of  evidence  only;  that  it  amounted 
to  the  general  issue,  and  was  in  other  respects  uncertain,  informal,  and  in- 
sufficient, &c. 

The  defendant  joined  in  demurrer,  (a) 

Byles^  Serjt.,  in  support  of  the  demurrer.  (5)  The  plea  is  bad  in  sab* 
stance  as  well  as  in  form.  Whether  the  transaction  it  discloses  is  supposed 
to  be  an  illegal  bet,  or  an  offence  against  the  lottery  acts,  enough  is  not 
shown  to  bring  it  within  any  of  the  statutes.  In  the  first  place,  this  clearly 
was  not  an  illegal  wager  or  bet  upon  the  result  of  a  horse-race.  The  first 
statute  upon  the  subject  is  the  16  Car.  2,  c.  7,  which  is  intituled  <<  An  act 
against  deceitful,  disorderly,  and  excessive  gaming."  The  second  section 
applies  only  to  <<any  fraud,  shift,  cousenage,  circumvention,  deceit,  or  un- 
lawful device  or  ill  practice,"  in  gammg,  horse-racing  included :  and  the 
third  section  is  levelled  at  excesswe  gaming,  imposing  penalties  on  persons 
winning  and  losing  more  than  100/.  at  one  time  upon  ticket  or  credit. 
RoLFE,  B.,  in  delivering  the  judgment  of  the  court  of  Exchequer  in  AppU' 
garth  V.  Colleyy  speaking  of  this  and  a  subsequent  statute,  says :  (c)  (<  One 
great  object  of  the  statutes  of  Charles  11.  and  Anne  (both  of  which  must  be 
^goQi  construed  together)  was  to  prevent  *gaming  on  credit,  and  to  con- 
fine parties  who  were  playing  for  money  to  such  sums  as  they  should 
pay  down  at  the  time  of  the  play.  Now,  we  are  of  opinion,  that  money 
deposited  in  the  hands  of  a  stake-holder  before  a  game  is  played  or  a  race 
run,  to  be  handed  over  to  the  winner,  is  precisely  that  sort  of  transaction 
that  the  legislature,  supposing  that  the  parties  were  to  engage  in  play  at  all, 
meant  to  encourage,  and  not  to  prohibit.  It  is  in  no  fair  sense  gaming  upon 
credit  or  ticket.  It  is  in  truth  the  only  sort  of  gaming  for  ready  money 
which  the  nature  of  the  case  admits.  The  legislature  most  wisely  thought 
that  they  might  with  comparative  safety  trust  persons  to  play  for  money,  if 
payment  of  all  losses  v^as  made  at  the  time  and  on  the  spot,  and  not  deferred 
to  a  future  occasion.  The  deposit  with  the  stake-holder  is  ready-money 
payment  in  the  strictest  sense.  All  parties  part  with  their  money  before  the 
game  begins.     The  stake-holder  holds  it  as  agent  for  the  winner ;  and  when 

(a)  The  points  for  argument  on  the  part  of  the  plaintiff  were  a  mere  repetitton  of  the  cauee 
of  aemaner. 

.  Those  delivered  on  the  part  of  the  defendant  were  aa  follow :— «  That  the  plea  is  sufficient : 
that  it  shows  a  valid  defence  to  the  caoses  of  action  to  which  it  is  pksaded :  that  it  shows  that 
the  money  was  received  for  the  purposes  of  an  illegal  lottery :  that  there  was  no  occasion  to  set 
forth  in  aoy  other  way  than  it  does  the  statutes  by  which  the  said  lottery  was  illegal :  that  it 
need  not  have  stated  the  statute  or  statutes  at  all :  and  that  it  does  not  amount  to  the  general 
issue." 

(6)  The  aigument  took  place  in  Easter  term  last  before  Tindal,  C.  J.,  and  Coltman,  Cn 
well,  and  Erie,  Js. 

(c)  10  M.  6l  W.  732. 
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the  wiDner  is  ascertamed  by  the  result  of  the  game,  he  has  a  right  to  treat 
the  stake^holder  as  having  gotten  into  his  hands  money  which,  in  the  result 
of  a  lawful  transaction,  turns  out  to  belong  to  him',  thi^  winner.  The  case 
appears  to  us  to  be  entirely  out  of  the  mischief  which  this  branch  of  the 
statute  was  intended  to  remedy,  and  not  to  come  within  its  provisions." 
The  first  section  of  the  9  Ann.  c.  14,  is  repealed  by  the  5  &  6  W.  4,  c.  41, 
8.  1.  The  second  section  enacts,  that  any  person  who  shall  at  any  time  or 
sittmg,  by  playing  at  cards,  dice,  tables,  or  other  game  or  games  whatso- 
ever, or  by  betting  on  the  sides  or  hands  of  such  as  do  play  at  any  of  the 
games  aforesaid,  lose  to  any  one  or  more  person  or  persons  so  playing  or 
betting,  in  the  whole,  the  sum  or  value  of  10/.,  and  shall  pay  or  deliver  the 
same,  or  any  part  thereof,  the  person  or  persons  so  losing  and  paying  or  de- 
Uvering  *the  -same,  may,  within  three  months,  recover  the  same  in  r«Qoo 
an  action  of  debt,  &c.  And,  in  ShUlUo  v.  Theed^  7  Bingh.  405,  ^ 
5  M.  &  P.  303,  it  was  held  that  a  wager  exceeding  10/.,  upon  a  legal  horse- 
race, was  illegal,  the  statutes  13  G.  2,  c.  19,  and  18  G.  2,  c.  34,  legalizing 
horse-racing  only,  and  not  bets  made  at  races.  Here,  however,  no  one  in- 
dividual could  lose  10/. ;  the  case,  therefore,  is  not  within  the  second  sec- 
tion of  the  9  Ann.  c.  14 ;  nor  is  it  within  the  fifth  section,  which,  like  the 
second  section  of  the  16  Car.  2,  c.  7,  only  applies  to  parties  winning  «by 
any  fraud  or  shift,  cousenage,  circumvention,  deceit,  or  unlawful  device  or 
in  practice." 

Then,  is  this  transaction  an  offence  against  the  lottery  acts?  The  differ- 
ence  between  a  lottery  and  a  sweepstakes  is  this :  in  a  lottery,  the  party  set- 
ting it  up  receives  from  the  purchasers  of  tickets  more  than  the  value  of  the 
prizes ;  whereas,  in  a  sweepstakes,  all  the  money  obtained  from  the  sub- 
scribers is  paid  over  to  the  winners;  the  party  to  whom  the  subscriptions 
are  paid  is  a  mere  stake-holder.  The  first  act,  10  &  11  W.  3,  c.  17,  recites 
that  <<  several  ill-disposed  persons,  for  divers  years  last  past,  had  set  up 
many  mischievous  and  unlawful  games,  called  lotteries,  and  had  thereby 
most  unjustly  and  firaudulently  got  to  themselves  great  sums  of  money  from 
the  children  and  servants  of  several  gentlemen,  traders,  and  merchants,  and 
bom  other  unwary  persons,  to  the  utter  ruin  and  impoverishment  of  many 
families,  and  to  the  reproach  of  the  English  laws  and  government,  by  colour 
of  several  patents  or  grants  under  the  great  seal  of  England  for  the  said ' 
lotteries,  or  some  of  them ;  which  said  grants  or  patents  were  against  the 
common  good,  trade,  welfare,  and  peace  of  his  majesty's  kingdom :"  and, 
for  remedy  thereof,  it  is,  by  s.  1, «  enacted,  adjudged,  and  declared,  that  all 
*such  lotteries,  and  all  other  lotteries,  are  common  and  public  r^go^ 
nuisances,  and  that  all  grants,  patents,  and  licenses  for  such  lot- 
teries, or  any  other  lotteries,  are  void  and  against  law."  [Cresswell,  J. 
The  mischief  intended  to  be  remedied,  is,  the  introduction  of  a  spirit  of 
speculation  and  gambling,  tending  to  the  ruin  and  impoverishment  of  fami- 
lies, and  not,  as  you  suggest,  the  gain  acquired  by  the  individual.  Suppose 
a  horse  were  sold  by  tickets  amounting  in  the  aggregate  to  the  true  vlue; 
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would  not  that  be  a  lottery  ?]  That  probably  would  be  held  illegal.  No 
game  at  cards  for  an  accumulated  stake  can  be  legal,  if  this  transaction  be 
not  so. 

Assummg  that  the  lottery  acts  are  to  be  construed  so  largely  as  to  eoa- 
brace  this  case,  still  a  lottery  to  be  determined  by  the  event  of  a  legal  horse- 
race, is  not  prohibited.  The  8  G.  1,  c.  2,  s.  36,  recites,  that  <(notwidi- 
standing  the  provision  already  made  by  several  acts  of  parliament  for  sup- 
pressing and  preventing  of  unlawful  lotteries,  and  offices  and  places,  under 
the  denomination  of  sales,  and  taking  or  making,  buying  or  selling  sub- 
scriptions for  the  sale  of  chances,  or  part  of  chances,  to  arise  on  tickets 
made  out  in  pursuance  of  any  act  of  parliament  for  a  public  lottery,  many 
ill-disposed  persons,  with  a  design  to  evade  such  laws,  have  of  late  pre* 
sumed,  and  do  daily  presume,  to  erect  and  set  up  offices  or  places  under 
the  denomination  of  sales  of  houses,  lands,  plate,  jewels,  ships,  goods,  and 
other  things ;  and  also  have  presumed  to  make,  print,  and  publish,  and 
cause  to  be  made,  printed,  and  published,  proposals  or  schemes  for  advanc- 
ing small  sums  of  money  by  several  persons,  amounting  in  the  whole  to 
large  sums,  to  be  divided  among  them  by  the  chances  of  the  prizes  in  some 
public  lottery  or  lotteries  established  or  allowed  by  act  of  parliament,  and 
to  deliver  out  tickets  to  the  persons  advancing  such  sums,  to  entitle  them  to 
a  share  of  the  money  so  advanced,  according  to  such  proposals, 
*and  advertisements  thereof  are  daily  published  in  the  common 
printed  newspapers  and  otherwise ;  which  practices  are  highly  prejudicial  to 
the  public  and  to  the  trade  of  this  kingdom,  and  tend  to  defraud  his  ma* 
jesty's  subjects:"  it  then  proceeds  to  enact  « that  all  and  every  person  or 
persons  who,  after  the  21st  of  December,  1721,  shall  erect,  set  up,  continue, 
or  keep,  or  cause,  &c.,  any  office  or  place,  under  the  denomination  of  sales 
of  houses,  lands,  advowsons,  presentations  to  livings,  plate,  jewels,  ships, 
goods,  or  other  things,  for  the  improvement  of  small  sums  of  money ;  or 
shall  sell,  or  expose  to  sale,  any  houses,  lands,  &c.,  by  way  of  lottery,  or 
by  lots,  tickets,  numbers,  or  figures ;  or  shall  make,  print,  advertise,  or 
publish,  or  cause  to  be  made,  printed,  advertised,  or  published,  proposals 
or  schemes  for  advancing  small  sums  of  money  by  several  persons,  amount- 
ing in  the  whole  to  large  sums,  to  be  divided  amoiig.  them  by  the  chances 
of  the  prizes  in  some  public  lottery  or  lotteries  established  or  allowed  by 
act  of  parliament ;  or  shall  deliver  out,  or  cause  or  procure  to  be  delivered 
out,  tickets  to  the  persons  advancing  such  sums,  to  entitle  them  to  a  share 
of  the  money  so  advanced,  according  to  such  proposals  or  schemes ;  or 
shall  make,  print,  or  publish,  or  cause  to  be  made,  printed,  or  published, 
any  proposal  or  scheme  of  the  like  kind  or  nature,  under  any  denomination, 
name,  or  title  whatsoever" — shall,  on  conviction,  forfeit  500/.  And  the 
thirty-seventh  section  enacts  that  all  and  every  person  and  persons  who  shall 
be  adventurer  or  adventurers  in,  or  shall  pay  any  money  or  other  considera- 
tion, or  any  ways  contribute  unto,  or  upon  the  account  of,  any  such  sales, 
lotteries,  proposals,  or  schemes  aforesaid,  shall  forfeit,  for  every  such  oflence. 
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double  the  sum  paid  or  contributed.  The  12  G.  2,  c.  28,  s.  1,  recites  the 
10  &  11  W.  3,  c.  17,  9  Ann.  c.  6,  10  Ann.  c.  26,  8  G.  1,  c.  2,  and  9  G.  1, 
c.  19 ;  and  that  "several  *persons  have  for  many  years  past  carried  r^gog 
on  and  set  up  certain  fraudulent  games  and  lotteries,  to  be  deter-  *- 
mined  by  the  chance  of  cards  and  dice,  under  the  denomination  of  the 
games  of  the  ace  of  hearts,  pharaoh,  basset,  and  hazard,  and  thereby  de- 
frauded several  of  his  majesty's  subjects,  ignorant  of  the  great  disadvantage 
adventurers  in  the  said  games  and  lotteries  so  denominated  the  games  of  the 
ace  of  hearts,  pharaoh,  basset,  or  hazard,  are  under,  subject,  and  liable  to ; 
and  that  doubts  had  arisen  whether  the  said  games  of  the  ace  of  hearts,  &c., 
were  within  the  descriptions  of  the  lotteries  prohibited  by  the  said  recited 
acts ;"  and  s.  2  enacts  and  declares  those  games  to  be  games  or  lotteries  by 
cards  or  dice  within  the  intent  and  meanmg  of  the  recited  acts,  and  imposes 
certain  penalties.  The  42  G.  3,  c.  119,  ss.  2,  5,  carries  the  case  no  fur- 
ther. AH  the  acts  contemplate  a  scheme,  whereby  the  actor  is  attempting 
to  enrich  himself  at  the  expense  of  the  community.  The  plea  in  this  case 
discloses  nothing  more  than  a  mode  of  betting  on  a  legal  horse-race,  no 
single  individual  staking  more  than  1/.  [Cre^swell,  J.  Each  individual, 
in  efiect,  bets  the  155th  part  of  a  sovereign  to  a  sovereign,  against  the 
field.]  In  no  view  can  the  case  fall  withm  either  the  gaming  or  the  lottery 
acts. 

At  all  events,  the  plea  is  clearly  bad  in  form.  It  amounts  to  a  plea  of 
nunqtiam  indebitatus ;  for,  the  illegality,  if  any  was  committed,  was  com* 
mitted  before  the  stakeholder  received  the  money,  and,  therefore,  he  never 
did  receive  it  to  the  use  of  the  plaintiff:  and  this  might  have  been  given  in 
evidence  under  the  general  plea. 

Channelly  Serjt.,  contra.     The  plea  is  good  in  form.     It  confesses  that, 
primd  faciey  the  money  was  had  and  received  to  the  plaintiff's  use,  and 
avoids  the  effect  of  that  admission  by  showing  the  illegality  of  the     r«9Q7 
^consideration,  which,  according  to  Martin  v.  Smithy  4  New  Cases, 
436,  6  Scott,  268,  must  be  pleaded  specially. 

The  plea  is  also  good  in  substance.  It  discloses  an  implied  contract  by 
the  defendant  to  pay  money  in  consequence  of  something  that  amounts  to 
an  illegal  lottery.  It  appears  that  the  members  of  this  club  or  association 
were  to  consist  of  155,  from  each  of  whom  the  defendant  was  to  receive  1/. ; 
and  that  the  winner  was  to  get  <<  the  prize  or  sum  of  100/.  The  question  turns 
upon  the  10  &  11  W.  3,  c.  17,  and  the  42  G.  3,  c.  119.  This  case  is 
dearly  within  the  mischief  the  first-mentioned  statute  was  designed  to 
remedy.  The  42  G.  3,  c.  119,  recites  that  «  evil-disposed  persons  do  fre- 
quently resort  to  public  houses  and  other  places,  to  set  up  certain  mischiev- 
ous games  or  lotteries  called  littk  goesy  and  to  induce  servants,  children, 
and  unwary  persons  to  play  at  the  said  games,  and  thereby  most  fraudu- 
lently obtain  great  sums  of  money  from  servants,  children,  and  unwary  per- 
sons, to  the  great  impoverishment  and  utter  ruin  of  many' families;"  and 
enacts  « that  all  such  games  or  lotteries  called  little  goes  shall,  firom  and 
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after  the  passing  of  this  act,  be  deemed,  and  are  hereby  declared,  common 
and  public  nuisances,  and  against  law."  And  s.  2  enacts  <<that  no  person 
or  persons  whatsoever  shall  publicly  or  privately  keep  any  office  or  place  to 
exercise,  keep  open,  show,  or  expose  to  be  played,  drawn,  or  thrown  at  or 
in,  either  by  dice,  lots,  cards,  balls,  or  by  numbers  or  figures,  or  by  any 
other  way,  contrivance,  or  device  whatsoever,  any  game  or  lottery  csJled  a 
little  gOy  or  any  other  lottery  whatsoever,  not  authorized  by  parliament,  or 
shall  knowingly  sufler  to  be  exercised,  kept  open,  &c.,  any  such  game  or 
lottery  in  his  or  her  house,  room,  or  place,  upon  pain  of  forfeiting  for  every 
988*1  ^^^^  offence  100/.,''  &c.  The  evil  is  not  diminished  by  making  *the 
contingency  double :  on  the  contrary,  the  more  the  contingencies 
are  diversified,  the  more  the  mischief  is  increased.  In  this  case,  more  than 
10/.  in  the  aggregate  isilost,  though  each  subscriber  loses  only  1/. :  and  this, 
according  to  the  case  of  Shillito  v.  Tlmdy  7  Bingh.  405,  5  M.  &  P.  303,  is 
clearly  illegal.  [Erle,  J.,  referred  to  the  18  G.  2,  c.  34,  s.  8,  and  to  the 
case  of  Lord  George  Bentinck  v.  Connop^  5  Q.  B.  693. 

ByleSy  Serjt.,  in  reply,  submitted  that  the  acts  in  question,  being  highly 
penal,  must  receive  a  strict  construction.  Cur,  adv.  vuli. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  money  had  and  received.  The  plea  states  that  a 
race  was  about  to  be  run;  and  that  an  illegal  game  caUed  a  lottery,  not  au- 
thorized by  law  or  act  of  parliament,  was  set  up  by  the  defendant  for  certain 
subscribers  of  1/.  each,  to  be  paid  to  the  defendant  under  regulations 
which  amounted  in  substance  to  this,  that  the  subscriber  whose  name  should 
be  drawn  out  of  a  box  next  afier  the  name  of  the  horse  was  drawn  out  of 
another  box,  which  horse  should  be  placed  first  in  the  race,  should  be  en- 
titled to  receive  from  the  defendant  100/.  The  plea  then  alleges  that  the 
subscriptions  were  paid  by  the  plaintiff  and  others,  to  the  defendant,  and 
that  the  plaintiff,  under  the  regulations,  became  entitled  to  the  sum  in  de- 
mand. To  this  plea  there  was  a  demurrer ;  and,  in  support  thereof,  it  was 
contended  before  us,  on  the  part  of  the  plaintiff,  th^t  the  statutes  for  the 
suppression  of  lotteries  were  to  be  restricted  in  their  construction  to  lotte- 
ries of  the  same  description  with  those  mentioned  in  the  respective  pre- 
989*1  ^'^^^^  ^thereto,  or,  at  least,  to  lotteries  in  which  an  unfair  advan- 
tage was  taken;  and  that  they  did  not  render  illegal  the  lottery  in 
question,  which,  as  far  as  appeared,  was  perfectly  fair. 

We  are  of  opinion,  however,  that  those  statutes  are  not  to  be  so  restricted; 
but  that,  on  the  contrary,  effect  is  to  be  given  to  the  clear  words  of  general 
prohibition  contained  in  them,  and  that  the  lottery  in  question  is  illegal. 

The  10  &  11  W.  3,  c.  17,  recites  the  mischiefs  from  certain  lotteries 
under  colour  of  certain  patents  and  grants ;  and  then  enacts,  not  only  that 
all  such  lotteries,  but  also  that  all  other  lotteries j  are  nuisances,  and  imposes 
a  penalty  on  all  persons  who  shall  draw  at  any  lottery.  The  42  G.  3,  c.  119, 
recites  Uie  mischiefs  from  certain  lotteries  called  « little  goes,"  and  enacts 
that  any  person  who  shall  keep  any  place  to  keep  open  any  lottery  called  a 
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litQe  go,  or  any  other  lottery  whatsoever^  not  authorised  by  act  qfparUo' 
tnentj  shall  forfeit  500/.  Ajnd  we  think  it  would  be  in  contravention  of  the 
express  words  and  clear  intention  of  these  statutes  if  we  held  that  the  lot- 
tery in  question  can  be  excepted  from  the  operation  of  these  very  general 
wprds. 

It  was  also  contended  that  the  plaintiff's  cause  of  action  was  not  derived 
from  a  lottery,  but  was  more  properly  in  the  nature  of  a  bet  of  a  less  sum 
than  10/.  upon  a  lawful  race,  and  upon  that  ground  was  to  be  considered  a 
lawful  wager.  We  are  of  opinion,  however,  that  this  ground  cannot  be 
maintained,  as  well  because  it  appears  in  the  plea  that  the  plaintiff's  cause 
of  action  depends  entirely  on  the  lottery,  as  also  because,  even  admitting  ' 
the  cause  of  action  to  arise  from  a  bet,  without  a  lottery,  the  plaintiff  could 
not  by  la^r  recover  the  sum  in  question,  it  being,  if  a  bet,  a  bet  by  which 
he  will  recover  the  sum  of  100/.  But,  as  we  shall  have  occasion  to  con- 
sider this  precise  question  more  fully  in  *the  case  of  Thorpe  v.  Co/e-  r«QOA 
mariy  (a)  in  which  we  propose  to  give  judgment  this  day,  it  will  be  '- 
unnecessary  to  enlarge  upon  it  at  present. 

The  plea,  therefore,  as  it  appears  to  us^  shows  that  the  cause  of  action 
was  illegal  by  statute ;  and  we  think  that  th^  objection  taken  in  argument, 
that  the  plea  amounted  to  the  general  issue,  and  was  therefore  bad  upon 
that  ground,  cannot  be  supported ;  for,  as  the  defence  set  up  is  the  illegality 
of  the  transaction,  a  special  plea  was  necessary,  under  the  new  rules. 

The  defendant,  therefore,  is  entitled  to  judgment  in  his  favour. 

Judgment  for  the  defendant. 

(a)  Next 


THORPE  V.  COLEMAN.    July  2. 

A  bet  of  102.  on  a  legal  horae-raoe  is  within  the  prohibition  of  the  9  Ann.  c  14,  and  thetefor^ 

not  reooverabie  in  a  conrt  of  law. 
And  the  remedy  given  by  the  statute  of  Anne  is  not  suspended  by  the  operation  of  the  7  dt  8 

Vict  cc.  d  and  58. 

Assumpsit.  The  first  count  of  the  declination  stated,  that,  at  the  time 
of  the  making  of  the  agreement  and  promise  of  the  defendant  thereinafter 
next  mentioned,  a  certain  race  called  the  Derby,  for  a  certain  sweepstakes 
amounting,  to  wit,  to  4000/.,  was  intended,  and  about,  to  be  run  over  a 
certain  course  called  the  Derby  course,  at  a  certain  place,  to  wit,  at 
Epsom,  and  it  was  then  expected  that  a  certain  horse  called  Orlando, 
and  a  certain  other  horse  called  Campunero,  and  also  certain  other  horses, 
would  run  the  said  race  over  the  said  course  for  the  said  stakes ;  and 
thereupon,  theretofore,  to  wit,  on  the  1st  of  May,  1844,  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that,  if  the  said  horse  called 
Orlando,  in  running  the  said  race,  should  beat  the  said  horse  called 
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MQ1 1  Campunero  and  the  *8aid  other  horses  which  should  mn  the  said 
^  race  over  the  said  course  for  the  said  stake,  and  should  win  the 
said  race,  he,  the  defendant^  should  pay  the  plaintiff  the  sum  of  10/. ; 
but  that,  if  the  said  horse  called  Campunero,  in  running  the  said  race, 
should  beat  the  said  horse  called  Orlando  and  the  said  other  horses  which 
should  run  the  said  race  over  the  said  course  for  the  said  stakes,  and 
should  win  the  said  race,  he,  the  plaintiff,  should  pay  to  the  defendant 
10/. :  mutual  promises :  averment,  that  afterwards,  to  wit,  on  the  22d  of 
May  in  the  year  aforesaid,  the  said  race  for  the  said  stakes  was  run  bj 
and  between  the  said  horse  called  Campunero  and  the  said  horse  called 
Orlando  and  divers,  to  wit,  twenty  other  horses,  over  the  said  course ; 
and  that,  in  running  the  said  raee,  the  said  horse  called  Orlando  did  beat 
the  said  horse  called  Campunero  and  the  said  other  horses  so  running  as 
aforesaid,  and  did  win  the  said  race ;  whereof  the  defendant  then  had 
notice,  and  was  then  requested  by  the  plaintiff  to  pay  the  sum  of  10/. ; 
yet  the  defendant,  not  regarding  the  said  agreement,  nor  his  said  pro- 
mise, had  not  paid  the  said  sum  of  10/.  j  or  any  part  thereof,  to  the  plain* 
tiff,  although  often  requested  so  to  do,  but  had  neglected,  &c.,  and  the 
same  still  remained  wholly  due  and  unpaid  to  the  plaintiff. 

The  defendant  pleaded,  amongst  other  pleas,  that  two  persons,  to  wit, 
Jonathan  Peel,  Esq.,  and  Sir  Gilbert  Heathcote,  Bart.,  and  certain  other 
persons  whose  names  were  to  the  defendant  unknown,  before  and  at  the 
time  of  the  making  of  the  agreement  and'  promise  in  the  first  count  men- 
tioned, to  wit,  on  the  1st  of  May,  1844,  were  playing  at  a  certain  game 
Called  horse-racing,  and  were  respectively  intending,  and  about,  to  cause 
the  horses  in  the  first  count  mentioned,  to  run  the  horse-race  in  the  first 
count  mentioned,  in  and  about  the  said  playing,  and  as  part  of  the  said 
•9921  *S^™^'  ^  manner  following,  that  is  to  say,  by  the  said  Jonathan 
Peel  causing  the  said  horse  called  Orlando,  and  a  certain  other 
horse,  so  to  run,  and  by  the  said  Sir  Gilbert  Heathcote  causing  the  said 
horse  called  Campunero  so  to  run,  and  by  the  said  persons  \riiose  names 
were  to  the  defendant  unknown,  respectively  each  of  them  cai»ing  one 
of  the  remaining  horses  in  the  first  count  mentioned  so  to  run ;  and  that 
the  said  intention  of  the  said  persons  then  caused  the  said  expectation  in 
the  first  count  mentioned — of  all  which  premises  respectively  the  plain* 
tiff  and  the  defendant  respectively  before  and  at  the  time  of  the  making 
of  the  agreement  in  the  first  count  mentioned  had  notice :  that  the  agree- 
ment in  the  first  count  mentioned  was  made  as  therein  was  mentioned, 
after  the  1st  of  May,  1711,  to  wit,  on  the  day  and  year  in  the  first  count 
mentioned  j  and  was  an  agreement  whereby  the  plaintiff  and  the  defendant 
betted  the  sum  of  10/.  to  the  sum  of  10/.,  being  the  said  sums  of  10/.  and 
10/.  in  the  first  count  mentioned,  on  the  sides  of  the  said  Jonathan  Peel 
so  far  as  he  was  about,  and  intended,  to  cause  the  said  horse  called 
Orlando  so  to  run  as  aforesaid,  and  o£  the  said  Sir  Gilbert  Heathcote,  that 
is.to  say,  on  their  sides  in  the  said  game — he,  the  plaintiff,  by  the  said 
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agreement)  so  then  betting  as  aforesaid  on  the  side  of  the  said  Jonathan 
Peel,  in  respect  of  the  said  horse  called  Orlando,  so  by  him  the  said 
Jonathan  Peel  intended  to  be  caused  to  ran,  and  he  the  defendant  thereby 
«o  then  betting  on  the  side  of  the  said  Sir  Gilbert  Heathcote  in  respect 
of  the  said  horse  called  Campunaro :  and  that  the  defendant  then,  after 
the  1st  of  May,  1711,  to  wit,  on  the  said  22d  of  May,  1844,  at  one  and 
the  same  time,  by  so  as  aforesaid  betting  on  the  side  of  the  said  Sir  Gil* 
bert  Heathcote,  so  as  aforesaid  then  playing  at  the  said  game,  lost  to  the 
plaintiff  the  said  sum  of  10/.,  &c.,  by  him  the  defendant  bet  as  aforesaid; 
and  which  was  the  said  *sum  of  10/.  so  in  the  first  count  alleged  r^ooa 
sot  to  have  been  paid  by  him  the  defendant — against  the  form  of 
the  statute  in  such  case  made  and  provided — verification.  ^ 

To  this  plea  the  plaintiff  demurred  generally.(a) 

ByleSy  Serjt.,  (with  whom  was  Sir  John  Bayley^)  in  support  of  the  de- 
murrer. (6)  It  will  not  be  contended  that  horse-racing  is  not  a  game, 
within  the  statute  9  Ann.  c.  14 :  nor  is  it  apprehended  that  reliance  will 
be  placed,  on  the  other  side,  upon  the  16  Car.  2,  c.  7,  the  first  section 
of  which  applies  only  to  demtful^  and  the  second  to  excessive  gaming — 
Appkgafih  V.  Colley,  10  M.  *.  W.  723,  732,  2  Dowl.  N.  S.  223.  But  it 
is  submitted  that  the  transaction  stated  in  the  plea  was  an  illegal  bet, 
within  the  statute  of  Anne.  The  material  clauses  of  that  statute  are,  the 
first,  the  second,  and  the  fifth.  The  first  section  enacts,  <^that  all  notes, 
bills,  bonds,  judgments,  mortgages,  or  other  securities  or  conveyances 
whatsoever — given,  granted,  drown,  or  entered  into,  or  executed  by  any 
person  or  persons  whatsoever,  where  the  whole,  or  any  part,  of  the  con- 
sideration of  such  conveyances  or  securities  shall  be  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming  or  playing  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game  or  games  whatsoever,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  game  at  any  of  the  games  sJbresaid, 
or  for  the  reimbursing  or  repaying  any  money  knowingly  lent  or  advanced 
for  such  gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at  the  time 
and  place  *of  such  play,  to  any  person  or  persons  so  gaming  or  rvoQ^ 
betting  as  aforesaid,  or  that  shall,  during  such  play,  so  play  or  '* 
bet, — shall  be  utterly  void,  frustrate,  and  of  none  efiect,  to  all  intents  and 
purposes  whatsoever,"  &c.  Formerly,  it  was  held  that  the  security  only, 
zdA  not  the  contract,  was  rendered  void  by  the  statute :  Barjeau  v. 
Wabn;sky,  2  Stra.  1249 ;  Jllcinbrook  v.  HaUy  2  Wils.  309 ;  M^Mlister  v. 
/fofen,  2  Campb.  438  ;  Rotnnsan  v.  Blandj  1  W.  Blac.  260.  But,  in 
Young  V.  MoorSj  2  Wils.  67,  this  court  thought  that  the  contract  was 
made  void  as  well  as  the  security.  In  M^KinneU  v.  Eobmscnj  3  M.  &  W. 
434,  the  court  of  Exchequer  held  that  money  lent  for  the  purpose  of 

(a)  The  points  maxked  for  argament  on  the  part  of  the  plaintiff  were-^  that  hom-ncingit 
not  a  game,  within  the  statute  9  Ann.  c.  14,  s.  2;  and  that  the  bet  declared  on  was  not  a  bet, 
within  the  meaning  of  that  statute." 

(6)  The  argument  tobk  place  in  Trinity  term,  before  Tlndal,  C.  J.,  and  Coltman,  Maol^and 
Cressweli,  Js. 


994  Thorpe  v,  Coleman.  T.  V.  1845. 

gaming  and  playing  with  at  an  illegal  game,  such  as  hazard,  could  not 
be  recovered  back :  and  Lord  Abinger,  speaking  of  Robinson  v.  Bland^ 
says :  «  The  action  was  not  for  money  lent  for  the  purpose  of  playing  at 
a  game  expredsly  prohibited  by  the  statute  12  G.  2,  or  any  other  act,  bat 
for  money  lent,  exceeding  10/.,  for  the  purpose  of  playing  with  it ;  and 
the  propriety  of  the  decision,  upon  the  construction  of  the  statute  of  Anne 
itself,  may  well  be  questioned,  as  there  is  much  weight  in  the  observation 
made  in  the  subsequent  case  of  Youthg  v.  Moore^  that,  as  the  statute  has 
made  all  securities  for  money  won  at  play  void,  h  fortiori  all  parol  con* 
tracts  of  that  sort  are  void."  Again,  in  Jlppkgarth  y.  Cotley,  Rolfi:,  B., 
referring  to  Yotu^  y.  Moore,  says  that  there  <<  the  court  ^of  Common  Pleas 
held* that  the  statute,  by  necessary  implication,  made  void  the  contract 
as  well  as  the  security ;  and  it  is  evident  that  this  court,  in  M^Kamell  v. 
Robinson,  inclined  to  that  as  the  more  reasonable  view  of  the  law.  The 
ground  suggested  by  Lord  Mansfield,  viz.,  that  the  object  of  the  legisla* 
ture  was,  to  give  the  courts  an  opportunity  of  looking  into  the  merits  of 
•9951  ^^  consideration,  is  'evidently  untenable.  The  nature  of  the 
^  consideration  would  be  brought  before  the  court  as  well  in  an 
action  on  a  promissory  note  or  bill  of  exchange,  as  in  an  action  on  the 
contract.  Besides,  if  the  consideration  is  legal,  what  is  there  for  the 
court  to  inquire  into,  and  why,  in  such  a  case,  should  the  legislature 
avoid  the  security  at  all  ?  We  have  adverted  to  this  section  of  the  statute, 
and  the  authorities  upon  it,  as  they  were  much  pressed  in  the  argument, 
though,  in  truth,  in  our  view  of  the  case,  they  do  not  apply  to  the  ques- 
tion before  us ;  and  we  only  think  it  necessary  to  add  on  this  point,  that, 
whatever  might  have  been  the  opinion  of  this  court  as  to  the  true  con* 
struction  of  the  clause  in  question,  if  we  had  been  called  upon  to  balance 
the  authority  of  the  earlier  decisions  against  each  other,  and  to  decide 
between  them,  it  is  not  now  necessary  to  do  so :  for,  we  think  that  the 
legislature,  in  passing  the  5  &  6  W.  4,  c.  41,  has  in  fact  pronounced  its 
decision  upon  this  point.  That  act,  while  it  repeals  so  much  of-  the  sta- 
tute of  Anne  as  makes  the  securities  void,  expressly  enacts  that  they  shall 
be  deemed  to  have  been  given  on  an  illegal  consideration:  and  it  is 
impossible  to  impute  to  the  legislature  an  intention  so  absurd  as  that  the 
consideration  should  be  good  and  capable  of  being  enforced,  until  some 
security  is  given  for  the  amount,  and  then  that  by  the  giving  of  the  secu- 
rity the  consideration  should  become  bad.''  It  is  submitted,  however, 
that  the  6  &  6  W.  4,  c.  41,  does  not  make  the  contract  void.  The'  title 
of  that  act  is,  « An  act  to  amend  the  law  relating  to  securities  given  for 
considerations  arising  out  of  gaming,  usurious,  and  certain  other  illegal 
transactions."  The  first  section  recites,  amongst  others,  the  statutes 
16  Car.  2,  c.  7,  9  Ann.  c.  16,  and  the  6  G.  4,  c.  16,  s.  122,  which  en- 
acted, <<that  any  contract  or  security  made  or  given  by  any  bankrupt,  or 
other  person,  unto,  or  in  trust  for,  any  creditor,  or  fo^*  securing  the  pay- 
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ment  of  *any  money  due  by  such  bankrupt,  at  his  bankruptcy,  as  r«99Q 
a  consideration,  or  with  intent,  to  persuade  such  creditor  to  con* 
seat  to  or  sign  the  certificate  of  any  such  bankrupt,  should  be  void,  and 
the  money  thereby  secured  or  agreed  to  be  paid  should  not  be  recover- 
able, and  the  par^  sued  on  such  contract  or  security  might  plead  the 
general  issue,  and  give  that  act  and  the  special  matter  in  evidence :"  and 
it  further  recites,  that  securities  and  instruments  made  void  by  virtue  of 
certain  of  the  recited  acts,  were  sometimes  endorsed,  transferred,  as- 
signed, or  conveyed  to  purchasers  or  other  persons  for  a  valuable  consi- 
deration, without  notice  of  the  original  consideration  for  which  such 
securities  or  instruments  were  given;  and  that  the  avoidance  of  such 
securities  or  instruments  in  the  hands  of  such  purchasers  or  other  persons, 
is  often  attended  with  great  hardship  and  injustice:  and  it  then  proceeds 
to  enact  that  so  much  of  the  acts  mentioned  <<  as  enacts  that  any  note, 
bill,  or  mortgage  shall  be  absolutely  void,  shall  be,  and  the  same  is, 
hereby  repealed ;  but,  nevertheless,  every  note,  bill,  or  mortgage,  which, 
if  this  act  had  not  been  passed,  would,  by  virtue  of  the  said  several  lastly 
hereinbefore-mentioned  acts,  or  any  of  them,  have  been  absolutely  void, 
shall  be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  given, 
or  executed  for  an  illegal  consideration,  and  the  said  several  acts  shall 
have  the  same  force  and  effect  which  they  would  respectively  have  had, 
if,  instead  of  enacting  that  any  such  note,  bill,  or  mortgage  should  be 
absolutely  void,  such  acts  had  respectively  provided  that  every  such  note, 
bill,  or  mortgage  should  be  deemed  and  taken  to  have  been  made, 
drawn,  accepted,  given^  or  executed  for  an  illegal  consideration :  pro- 
vided always  that  nothing  herein  contained  shall  prejudice  or  affect  any 
note,  biU,  or  mortgage  which  would  have  been  good  and  valid  if  this  act 
had  not  been  passed."  And  sect.  2  enacts  that  *money  paid  to  poM 
the  holder  of  such  securities  shall  be  deemed  to  be  paid  on  ac-  *' 
count  of  the  person  to  whom  the  same  was  originally  given.  The  object 
of  this  act  is,  to  protect  innocent  endorsees  without  notice,  but  to  leave 
the  contract  as  between  the  original  parties,  as  it  stood  before :  where  no 
security  has  been  given,  it  has  no  operation  at  all  upon  the  9  Ann.  c.  14. 
The  court  must,  therefore,  balance  between  the  authorities  already  referred 
to  as  to  the  meaning  of  the  word  security;  which,  it  is  submitted,  must  have 
regard  to  things  ejusdem  generis  with  those  mentioned  in  the  act.(a) 

At  all  events,  Uie  statutes  7  &  8  Vict.  cc.  3  and  58,  having  suspended 
the  proceedings  for  penalties,  have  also  virtually  taken  away,  or  at  least 
suspended,  the  right  to  set  up  this  defence.  Or,  if  not,  still  there  is  no- 
thing in  the  statute  of  Anne  to  make  it  illegal  to  pay  the  bet.  Rolfe,  B., 
in  Dainiree  v.  Hutckmsanj  10  M.  &  W.  100,  observes  that  there  is  a  clear 
distinction  pointed  out  by  the  fifth  section  of  the  9  Ann.  c.  14  «« between 


(a): 

1844,1 


(a)  Reference  was  also  made  to  the  evidence  given  by  Patteaon,  J.,  on  the  4th  of  March, 
,  before  a  aelect  committee  of  the  House  of  Cooudodb  on  the  laws  relating  to  gaming.  See 
the  Report,  pp.  48, 49.    £t  vide  ant^  488. 
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fraudulmd  play  and  playing  to  the  amount  qflQl^  Here,  the  betting  is 
neither  deceitful  nor  excessive.  In  Cannon  v.  Bryce^  3  B.  &  Aid.  184, 
Abbott,  C.  J.,  referring  to  tbe  stock-jobbing  act,  7  G.  2,  c.  8,  s.  6,  tfsijs: 
<<  The  act  of  paying  or  receiving  is  {prohibited  absolutely,  and  those  -who 
pay,  and  those  who  receive,  are  both  placed  m  pari  deUdo.  And  this 
statute  differs  from  the  statute  against  gaming;,  9  Ann.  c.  14 ;  for,  the 
latter  contains  no  prohibition  against  the  payment  of  money  lost  at  play ; 
though  it  enables  the  loser  to  recov»  back  his  money  witlun  a  limited 
time,  and,  in  de&ult  of  suit  by  him,  enables  any  person  to  recover  the 
money  and  treble  the  value,  within  a  further  limited  time.*^  This  point 
*9981  ^^  ^^^  decided  in  ShiUUo ""  v.  Theed,  7  Bingh.  405, 5  M.  &  P.  30S. 
The  objection  as  to  circuity  of  action  can  hardly  arise  here ;  for, 
the  plaintiff  is  suing,  not  for  the  money  won,  but  to  recover  damages 
against  the  defendant  for  his  breach  of  contract.(a)  In  Qiitty's  Statutes, 
p.  422,  n.,  is  the  following  note  of  a  case  upon  the  statute  of  Anne, 
which  seems  quite  decisive  :—^«<  Trover  for  a  mare  lost  upon  a  gaming 
contract  (the  action  being  commenced  after  three  months.)  It  was  ruled 
that  the  plaintiff  was  not  entitled  to  recover,  on  account  of  the  general 
invalidity  of  the  contract ;  and,  by  Heath,  J. :  There  is  no  substantive 
clause  in  the  act  which  avoids  the  contract ;  it  only  renders  it  liable  to 
be  defeated  sub  modoj  for  whidi  purpose  the  plaintiff  must  bring  his  action 
in  a  limited  time." 

Channelly  Serjt.,  contra.  If  the  view  taken  by  the  court  of  Exchequer 
in  AppUgatth  v.  CoUey  be  correct,  this  demurrer  cannot  be  supported. 
Whatever  doubt  may  have  existed  upon  the  authorities  prior  to  the  statute 
5  &  6  W.  4,  c.  41,  none  can  be  entertained  now*  It  is  true  that  the 
statute  of  Anne,  in  general  terms,  avoids  the  contract,  and  that  the  repeal 
of  that  provision  by  tbe  5  &  6  W.  4,  c.  41,  is  in  terms  less  general.  But 
no  case  has  gone  the  length  of  holding  that  a  bet  under  10/.  is  legal. 
The  second  section  of  the  9  Ann.  c.  14,  is  clearly  not  repealed  by  the 
7  &  8  Vict.  cc.  3  and  58.  It  would  be  very  singular  to  hold  that  tbe 
defendant  is  bound  to  pay,  and  yet  may  recover  back  the  money.  In 
Franklin  v.  Carter^  ante,  p.  750,  the  court  repudiated  the  distinction 
between  a  payment  out  of  court  and  a  pajrment  in  an  action.  In  Cavnan 
V.  Brycej  Abbott,  C.  J.,  does  not  notice  the  fact  that  the  stock-jobbing 
*9991  ^^^  contains  a  positive  prohibition,  and  that  the  ^statute  of  Anne 
^  does  not.  [Cbessw£XX,  J.  The  foundation  of  the  judgment 
there  is,  that  the  defendant  was  a  party  to  a  breach  of  the  law.]  The 
eighth  section  of  the  18  G.  2,  c.  34,  enacts,  that,  if  any  person  shall  win 
or  lose  at  play,  or  by  betting,  at  any  one  time,  the  sum  or  value  of  10/., 
or  within  the  space  of  twenty-four  hours  fhe  sum  or  value  of  20/.,  such 
person  shall  be  liable  to  be  indicted,  and  shall  forfeit  five  times  the  value 
of  the  sum  so  won  or  lost.  And  that  provision, — which  is  unrepealed, — 
is  to  be  cohstrued  as  being  in  pari  materid  with  the  9  Ann.  c.  14. 
(a)  Vide  ante,  856,  870,  n.  (c). 
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Bj^f  Serjt.,  in  reply,  submitted  that  the  18  G.  2,  c.  34,  s.  8,  sup« 
posing  it  to  be  unrepealed,  did  not  apply  to  horse^racing,  or  to  bets  made 
on  horse-races.  Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  brought  for  the  purpose  of  recovering  a  sum  of  10/. 
won  by  betting  upon  a  legal  horse-race ;  and  the  pleadings  were  properly 
framed  to  raise  the  question  whether  such  a  bet  is  recoverable  in  a  court 
of  law. 

In  the  course  of  the  argument,  much  discussion  arose  respecting  the 
case  of  .Bpplegarlh  v.  Colleyy  10  M.  &  W.  729,  in  which  it  was  stated 
that  all  contracts  for  the  payment  of  money  won  at  play,  however  small 
the  amount,  were  void  by  virtue  of  the  statute  9  Ann.  c.  14.  We  do  not 
mean  to  express  any  opinion,  or  to  intimate  any  doubt,  in  reference  to 
that  case ;  but  we  do  not  think  it  necessary  for  the  decision  of  the  present 
case  that  we  should  enter  into  a  discussion  of  the  law  there  laid  down  as 
applicable  to  bets  under  10/.,  theaction  in  the  present  ^instance  rtiQQQ 
being  brought  for  the  sum  of  10/.,  and  so  falling  clearly  within 
the  second  section  of  the  statute  9  Ann.  c.  14  ;  and,  looking  at  the  pro* 
visions  of  that  section,  we  are  of  opinion  that  the  present  action  cannot 
be  maintained. 

By  that  section  it  is  provided,  in  substance,  that  any  person  who  shall 
at  any  time,  by  betting  on  the  sides  of  such  as  play  at  any  of  the  games 
aforesaid,  (among  which  horse-racing  is  held  to  be  included,)  lose  to  any 
person  so  playing  or  betting,  the  sum  or  value  of  10/.,  and  shall  pay  or 
deliver  the  same,  or  any  part  thereof,  the  peraon  so  losing  and  paying  or 
delivering  shall  be  at  liberty,  within  three  calendar  months  then  next,  to 
sue  for  and  recover  the  money  or  goods  so  lost  or  delivered,  or  any  part 
thereof,  from  the  winner  thereof:  and  it  is  further  provided,  that,  if  the 
loser  shall  not  sue  for  the  money  or  other  thing  lost  and  paid  or  delivered, 
within  the  time  aforesaid,  it  shall  be  lawful  for  any  person  to  sue  for  and 
recover  the  same^  and  treble  the  value  thereof,  one  moiety  to  his  own 
use,  and  the  other  moiety  to  the  use  of  the  poor  of  the  parish. 

Now,  it  appears  to  us  to  follow  from  the  provision  that  the  party  losbg 
shall  be  entitled  to  recover  back  the  money,  if  he  pays  it  vohudarUy^  that 
no  action  can  be  maintained  against  him  for  refutimg  to  pay  it.  It  is 
clearly  the  intention  of  the  act  that  the  loser  should  not  ultimately  lose, 
nor  the  wmner  ultimately  win,  the  money,  if  the  loser  chose  to  enforce  the 
rights  given  him  by  the  act.  And  it  cannot  be  supposed  that  any  thing 
so  unreasonable  should  be  intended,  as  that  the  loser,  in  order  to  avail « 
himself  of  the  benefit  of  the  act,  should  first  pay  the  money,  and  then  re- 
cover it  back.  It  is  much  more  reasonable  to  hold  that  the  intention  of 
tha  act  was,  that  he  should  not  be  .compelled  to  pay  at  aH,  and  that  no 
action  will  lie  to  compel  him  to  do  so.  The  law,  which  is  ^aid  r«i  qqv  • 
to  abhor  circuity  of  action,  is  *surely  not  so  absurd  as  to  allow    ^ 
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the  winner  to  maintain  an  action  to  recover  money  which  he  may  be  imme- 
diately compelled,  by  another  action,  to  render  back. 

It  wa»,  indeed,  contended  by  my  brother  Byles^  that  the  argument 
against  circuity  of  action  does  not  properly  apply ;  for,  that  the  plaintiff 
has  brought  his  action,  not  for  the  purpose  of  recovering  the  money  he 
has  won,  but  to  recover  damages  against  the  defendant  for  the  breach  of 
his  agreement  to  pay  the  money.  This  argument,  which  appears  to  us 
to  savour  rather  too  much  of  subtlety,  cannot,  we  think,  avail  the  plain- 
tiff; for,  the  only  substantial  question  in  the  cause  is,  i^ether  the  plaintiff 
is  entitled  to  the  money — the  question  of  damages  is  dependent  on  the 
right  to  the  money:  and,  if  the  defendant  is  not  bound  to  perform  his 
contract,  no  action  can  lie  against  him  to  recover  damages  for  not  per- 
forming it.(a) 

My  brother  ByUs  further  cited  a  case  thus  reported  in  a  note  in  page 
422  of  Chitty's  edition  of  the  statutes :  «  Trover  for  a  mare  lost  upon  a 
gaming  contract,  (the  action  being  commenced  after  three  months.)  It 
was  ruled  that  the  plaintiff  was  not  entitled  to  recover  on  account  of  the 
general  invalidity  of  the  contract ;  and,  by  Heath,  Justice :  There  is  no 
substantive  clause  in  the  act  which  avoids  the  contract ;  it  only  renders  it 
liable  to  be  defeated  sub  modo,  for  which  purpose  the  plaintiff  must  bring 
his  action  in  a  limited  time."  That  case,  however,  is  quite  distin- 
guishable from  the  present.  The  question  there  appears  to  have  been, 
whether  a  person  who  had  voluntarily  paid  a  bet,  could  bring  his  action 
to  recover  it  back  after  the  expiration  of  three  months :  the  question  here 
is,  whether  he  can  be  compelled  to  pay  it.  Our  decision  in  the  present 
^10021  C9i^9  ^hcf^ore,  *is  by  no  means  at  variance  with  the  decision 
of  Mr.  Justice  Heath. 

But  a  further  argument  was  urged,  arising  out  of  the  statutes  7  &  8 
Vict.  cc.  3  and  58.  It  was  contended  that  the  action  given  by  the  second 
section  of  the  9  Ann.  c.  14,  to  the  loser,  to  recover  back  the  money  he 
has  lost,  is  an  action  to  recover  a  pecuniary  forfeiture  or  penalty,  within 
the  meaning  of  the  statutes  7  &  8  Vict.  cc.  3  and  58 ;  that,  by  the  opera- 
tion of  those  statutes,  the  right  which  the  loser  has  to  sue  for  it  is  sus- 
pended ;  and  that,  consequently,  that  right  could  not  be  set  up  by  way 
of  answer  to  the  plaintiff's  claim  to  maintain  his  present  action. 

By  the  former  of  the  two  acts  referred  to,  it  is  enacted,  in  substance, 
that  it  shall  be  lawful  for  any  person  against  whom  any  writ,  &c.,  shall 
have  been  sued  out  at  the  suit  of  any  common  informer,  or  person  other 
than  the  actual  loser,  for  the  recovery  of  any  forfeiture  or  pecuniary 
penalty  incurred  under  the  provisions  of  the  acts  there  referred  to, 
(amongst  others,  the  9  Ann.  c.  14,)  by  playing  at  the  games  in  the  sche- 
dule mentioned,  or  by  betting  on  the  sides  of  such  as  do  play,  to  apply 
to  the  court  or  a  judge  to  stay  the  proceedings  for  three  months,  and 
until  the  end  of  the  session  of  parliament ;  and  which  order  the  court  or 

(a)  Vide  Cocking  ▼.  Ward,  sutd,  S66. 
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judge  is  required  to  make.  By  the  latter  act — after  reciting  the  former 
act,  and  that  it  is  expedient,  that,  as  well  all  the  proceedings  which 
were  stayed  or  suspended,  or  authorized  to  be  stayed  or  suspended,  by 
the  operation  of  the. former  act,  should  be  stayed  or  suspended  for  a 
further  period,  and  that  no  other  proceedings  of  a  like  nature  should  be 
commenced  or  proceeded  with  during  such  further  period — it  is  enacted, 
that  all  the  actions  which  shall  have  been  brought  for  the  recovery  of  any 
forfeiture  or  pecuniary  penalty  incurred,  or  supposed  to  have  been 
•incurred,  under  the  provisions  of  the  several  acts  recited  in  the  tiiioaq 
said  recited  act,  by  playing  or  betting  on  the  sides  of  such  as  '  *• 
do  play  thereat — ^whether  any  order  of  any  court  or  judge  shall  have  been 
made  therein  or  not — shall  be,  and  the  same  are  thereby,  stayed  and  sus- 
pended until  the  end  of  the  next  session  of  parliament ;  and  that  no  action, 
suit,  or  other  proceeding  shall  be  brought  for  the  purpose  of  recovering 
any  forfeiture  or  pecuniary  penalty  incurred,  or  supposed  to  be  incurred, 
under  the  provisions  of  the  several  acts,  by  playing,  or  betting  on  the 
sides  of  such  as  do  play,  previously  to  the  end  of  the  next  session  of  par- 
liament. 

It  is  clear  that  the  statute  of  7  &  8  Vict.  c.  3,  has  not  the  effect  of  sus- 
pending the  right  of  the  loser  of  a  bet  to  recover  back  the  amount'  paid, 
there  being  an  express  exception  of  such  persons ;  and,  considering  that 
the  two  acts  are  made  in  pari  mateiidj  and  that  the  preamble  of  the  act 
7  &  8  Vict.  c.  58,  refers  only  to  proceedings  which  might  have  been 
stayed  under  the  operation  of  the  7  &  8  Vict.  c.  3,  and  to  other  proceed- 
ings of  a  like  nature — we  think  the  7  &  8  Vict.  c.  58,  was  not  intended 
to  suspended  the  right  to  sue,  except  for  the  recovery  of  any  pecuniary 
penalty  or  forfeiture  of  a  like  nature  with  those  the  recovery  whereof  was 
stayed  by  the  7  &  8  Vict.  c.  3,  namely,  penalties  to  be  recovered  by  per- 
sons other  than  the  losers. 

But,  if  this  were  doubtful,  and  even  though  it  should  be  held  that  the 
particular  remedy  given  by  the  statute  of  Anne  to  the  loser,  is  temporarily 
suspended  by  the  operation  of  the  act  of  7  &  8  Vict.  c.  58,  it  will  not 
follow  that  it  will  have  the  effect  of  giving  to  the  winner  of  a  bet  a  right 
of  action  which  he  did  not  before  possess.  The  act  is  a  temporary  act 
passed  for  the  purpose  of  remedying  a  particular  inconvenience ;  and 
sufficient  effect  is  given  to  its  provisions,  by  holding  them  to  apply 
*to  those  matters  to  which  they  are  directly  and  in  terms  appli-  r»i  AA4 
cable,  without  giving  them  incidentally  the  effect  of  altering  the 
existing  state  of  the  law  in  a  matter  which  the  framers  of  the  act  do  not 
appear  to  have  had  at  all  in  their  contemplation. 

We  think,  therefore,  on  the  ^grounds  above  stated,  that  there  should 
be  judgment  for  the  defendant.  Judgment  for  the  defendant. 

i»D   OF   TRINITY   VACATION. 

VOL.  I.  78  3  r  2 


MEMORANDA. 

In  Hilary  term  last,  Mr.  Baxoa  Gmursr  retired  from  the  court  of  Ex- 
chequer,  and  was  succeeded  by  Thomas  Joshua  Plattj  Esq.,  one  of  her 
majesty's  counsel,  who,  on  taking  the  coif,  gave  rings  with  the  motto 
^*  Labor  ei  Fides.^*  Mr.  Baron  Platt  shortly  afterwards  received  the  honour 
of  knighthood. 

In  ti^e  vacation  after  Hilary  term,  Mr.  Serjt,  Morning^  and  Mr.  Seijt.| 
ChanneUj  received  patents  of  precedence ;  the  former  to  take  rank  next 
after  Jasnes  Parker^  Esq.,  one  of  her  majesty's  counsel ;  and  the  latter  to 
take  rank  next  after  Mr.  Sexjt.  Manfiing^ 

In  the  course  of  the  same  vacation,  WiUUun  JLee,  Esq.,  of  the  Inner 
Temple,  LdAeus  Charles  Hurnfrej/jEaq^^  of  Lincoln's  Inn^  John BiUisigsky 
^arryy  Esq.,  of  Lincoln's  Inn,  l^liam  Pqg«  Woody  Elsq.,  of  Lincoln's  Inn, 
Bussdl  Gumeffj  Esq.,  of  the  Inner  Temple,  Geor^ge  Medd  Butty  Esq.,  of  the 
Inner  Temple,  and  Abraham  HaytMrdy  fisq.,  of  the  Inner  Temple,  were 
respectively  appointed  her  majesty's  counsd  learned  in  the  law. 
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THE  PRINCIPAL  MATTERS 

CONTAINSD  IN  THIS  YOLUAIE. 


ACCEPTANCE. 
8e€  Bills  ahd  Notbs. 

ACCOUNT  STATED. 
See  L  O.  U. 

AHhoQgh  an  agreement  respecting  the  transfer 
of  on  interest  in  land^  lequired  by  the  statute 
of  frauds  to  be  in  writing  and  signed,  can- 
not be  enforoed  by  an  action  upon  the  agree- 
ment against  the  transferee  for  the  price, 
notwithstanding  that  the  transfer  has  been 
ejected  and  nothing  remains  to  be  done  but 
to  pay« — ^it  was  held,  that,  where,  after  the 
transfer,  the  transferee  admits  to  the  trans- 
feror that  he  owes  him  the  stipulated  price, 
the  amount  may  be  recovered  under  a  count 
«pon  an  account  stated.     Cocking  ▼.  Ward, 

Page  858. 

ACKNOWLEDGMENT  QY  MABSIED 
WOMAN. 
Under  3  ^  4  YT.  4,  c.  74,  f.  8S. 
The  court  allowed  a  commission  for  taking  the 
acknowledgment  of  a  deed  by  a  married  wo- 
man at  Sydney,  in  New  South  Wales,  to  go 
out  with  a  blaok  left  for  her  Christian  name. 
In  re  the  Wife  of  George  Jpptrtou*         447 

ACTION  UPON  THE  CASE. 
&t  Casb. 

ADMINISTRATOR 
See  ExEcuToas. 

PaSTXirCBD  TiTLX. 

ADMISSIONS. 

Under  tlu  RuU  of  Hilary  Term,  4  W,  4,  r.  SO. 

In  an  action  on  a  bill  of  exchange  alleged  to 

have  been  accepted  by  the  defendants  under 

the  style  and  firm  of  A.  &,  Co.,  an  order  was 

*  made,  by  consent,  to  admit  the  handwriting 

of  the  acceptance. 

The  notice  to  admit  was  as  follows:— 
«BiU  of  exchange  for  13  W.  10«.  drawn  by 
the  plaintiif,  upon  and  directed  to  the  defend- 
aata  as  A.  db  Co.,  and  accepted  by  B.  for 


the  defendants  as  A«  db  Co.,  payable,  Ae^ 
and  endorsed,  Ac:" 

Held,  that  this  admisaion  precluded  the 
defendants  from  denying  the  authority  of  B. 
to  bind  the  firm  of  A.  db  Co.  by  such  ac- 
ceptance, and  was  not  a  mere  admianon  that 
he  signed  an  acceptance  purporting  to  bind 
that  firm.     WUhtB  ▼.  Bopkim.      Page  737 

AFFIDAVIT. 
Form  of  Jurat. 
A  jurat  stating  the  affidant  to  have  been 
M  sworn  at  the  judges'  chambers,  Serjeants^ 
Inn,  Chancery  Lane,  in  the  county  of  Mid- 
dlesex," is  sufficient    Hemtworth  ▼.  Brian, 

181 
jSnd  tee  Jubt. 

Naw  Tbiai. 

AGENT. 
Contract  of  sale  by,  p.  238,  n.  (a). 

.     AGREEMENT. 
Sire  Lahdlobd  aitd  Tkitabt,  I. 
pLSADiiro,  I.  VI. 

L  For  hUerett  in  Land* 
1.  A  count  in  aasumpait  stated  that  A.,  the 
plaintifl^  was  the  occupier  of  a  farm,  as 
tenant  to  Z.;  that  B.,  the  defendant,  was 
desirous  of  renting  the  farm  from  Z.,  and 
had  applied  to  and  requested  A.  to  surren- 
der, and  relinquish  possession  thereof,  to  Z,, 
and  to  endeaTOOT  to  prevail  upon  Z.  to  ac- 
cept of  such  surrender,  and  to  accept  B.  as 
tenant  in  lien  of  A.;  and  that,  in  considera- 
tion that  A.  would  surrender,  and  relinquish 
possession  of,  the  ferm  to  Z.,  and  would  also 
apply  to  Z.  and  endeavour  to  prevail  upon 
him  to  accept  of  such  surrender,  and  to 
accept  B.  as  tenant  in  Ueu  of  A.,  B.  pro- 
mised to  pay  A.  100^  when  he  B.  should 
become  such  tenant  It  then  averred  that 
A.  did  surrender,  dec,  and  did  apply  to,  and 
endeavour  to  prevail  upon,  Z.  to  accept  of 
such  surrender,  and  to  accept  B.  as  tenant 
1007 
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infieoofA.;  and  fbftt  Z.  aeoepled  Ihenir- 
render,  and  aeoepted  B.  as  teoant;  but  that 
B.  lefciaed  to  pay  tbe  10(M.^— 

Btidt  that  this  was  a  eootnet  fiar  an  in- 
teresC  in  or  oonoemini;  lands;  and  therefare 
dial  such  ipedal  ooont  ooold  only  be  proved 
by  a  note  or  memorandnm  in  writing,  in 
eonfimnii^  with  the  fixirth  aection  of  the 
statute  of  fiaodsL     Cockimg  t.  Ward, 

Page  858 
S.  Bat,  held,  that  A.  was  entitled  to  teoover 
the  lOOL  npon  a  eoont  on  an  aeooont 
stated,  upon  proof  that  B.  had,  after  he  ob- 
tained possesBon  of  the  fium,  acknowledged 
his  liability  and  promised  to  pay  that  som. 

858 

ALIENATION  BT  MARRIED  WOMAN. 
Undtr  3^AW.A,c.  74,  t.  91.     ^ 

Hie  oonconenee  of  the  hnsband  in  a  oooTey* 
ance  by  his  wife  of  her  separate  property,, 
under  the  above  enactment,  will  be  dispensfd 
with,  where  the  parties  are  living  apart  by 
mutual  consent,  and  the  husband  refuses  to 
join  unless  part  of  the  purchase-money  is 
paid  to  him.    In  re  Sarah  Woodcock,     437 

AMENDMENT. 

L  Cf  Award. 
See  ABBiTBAMxirT,  IL 

IL  Of  Poetea. 
I.  In  asrampsit  on  a  memorandum  of  charter, 
the  declamtion  contained  a  special  count, 
and  also  an  indebitatus  count  for  demurtage. 
The  jury  having  found  for  the  plaintiffii  with 
170/.  damages,  the  plaintiA,  after  repeated 
discusflions  before  the  judge  who  tried  the 
cause,  elected  to  enter  up  the  verdict  on  the 
first  count  The  defendant  brought  a  writ 
of  error,  and  the  court  of  Exchequer 
Chamber  reversed  the  judgment,  on  tbe 
ground  that  no  suflicient  consideration  was 
disclosed  in  the  first  count  Two  years 
after  the  leYersal,  the  plaintifEB  applied  to 
this  court  for  leaveio  amend  the  postea  by 
entering  the  verdict  on  the  fourth  count 
instead  of  the  first,  (contending  that  the  evi- 
dence was  equally  applicable  to  both,)  and 
to  make  tbe  judgmeot-roU.  conformable  to 
the  amended  postea : — Beld,  that  tbe  appli- 
cation was  too  late.    Jackum  v.  GaUoway. 

280 

3.  Qiuaref  whether  this  court  had  power  to 

make  such  amendment  after  judgment  ia  the 

court  of  error.  Ibid, 

ANNurry. 

I.  Conetrttction  of  Annuity  Act$. 
1.  Debt  on  a  bond  in  tbe  penal  sum  of  4000/., 
the  condition  of  which  bond — after  reciting 
that  the  obligor  was  indebted  to  (he  obligee 
in  the  sum  of  2000/.,  and  that  the  latter  had 
agreed  to  accept  and  take  firom  the  former, 


for  Iht  aame  at  the  lale  of  6L  per 
cent  per  annum,  payable  halfjearty,  doling 
the  joint  livca  of  the  ofa&gee  and  Ids  wife* 
in  fun  Bstirfwfion  and  disdiarge  of  the  debt, 
provided  the  aame  were  regularly  paidy — ^waa 
decbfed  to  be,  dial,  if  the  obfigor  should  puy 
the  inletcst  in  the  manner  stipulated,  the 
obiigalifln  ritoold  be  void ;  but,  in  case  of 
feilure  in  payment  of  all  or  any  part  of  the 
interest,  fer  twenty-eig^t  days  next  after 
each  payment  should  become  due,  the  same 
having  been  demanded,  the  bond  was  to  i^ 
main  in  fiitt  feroe.  The  condition  further 
stated  that  it  waa  agreed,  that,  in  case  of 
feilme  in  making  the  several  payments 
afixcaaid,  within  the  respective  times  afoce- 
aaid,  the  bond,  or  any  paymenti  made  under 
the  aame,  AooM  not  be  construed  or  taken 
as  a  discharge  of  the  debt  of  2000/L,  or  any 
part  thereof  but  the  aame  diould  forthwith, 
after  audi  defenlt,  become  due  and  payable 
to  the  obligee,  his  execotori^  &c. 

Held — on  demurrer  to  a  i^  aOegiiig  thai 
the  annual  sum  in  the  condition  mentioned 
was  granted  for  a  pecuniary  eonaderatkn, 
and  that  no  memorial  was  enrolled  pursuant 
to  53  G.  3,  c  141,— that  this  was  not  « 
grant  of  an  aimuity  within  the  statute. 
Marriage  t.  Marriage  Page  761 

8.  Whether  provisions  of  annuity  acta  apply 
to  annuitiea  granted  in  ooniideTation  of  fo^ 
beaiance  of  preexisting  debts— jncre.  AidL 

n.  Form  of  McmoriaL 

1.  In  the  memorial  of  an  annuity,  part  of  the 
consideration  was  stated  to  have  been  psid 
by  "  a  draft  of  even  date  with  the  indenture^ 
drawn  by  the  grantee  on  A.  B.  dc  Co.,"  not 
aaying  when  tbe  draft  was  payable  >^HeUl^ 
that  the  memorial  was  insufficient  Abbott 
T.  Douglas.  483 

2.  The  court,  in  such  cases,  only  deal  with  the 
judgment  signed  upon  the  warrant  of  attor* 
ney,  and  do  not  interfere  with  the  other  le- 
curitiea.  JM, 

APPEARANCE. 
See  Pbacticb,  I. 

ARBITRAMENT. 
I.  Revocation  of  Submmion. 

1.  Bankruptcy  is  no  revocation  of  a  BubmiflBOii 
to  arbitration.    Hemtwortk  v.  Brian.      131 

n.  Amendment  of  Award. 

2.  An  arbitrator,  to  whom  an  award  is  sent 
back  to  be  amended,  is  not  bound  to  give 
the  parties  notice  to  attend  him  thereon. 
Howett  V*  Clemente,    Clements  v.  BowetU 

128 
in.  Setting  aeide  Award, 

3.  It  is  no  excuse  for  not  applying  within  the 
proper  time  to  aet  aside  an  award,  that  the 
party  had  been  prevented  from  obtaining  a 
knowledge  of  its  contents  by  the  aihitimtdr 
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making  an  extortionate  demand  for  his  fees. 
Moore  v.  DarUy.  Page  445 

4.  By  a  judge's  order,  a  cause  was  referred  to 
An  B.,  and  C,  the  award  to  be  made  by 
them  or  any  two  of  them ;  and  it  was  pro- 
Tided  that  the  arbitrators,  or  any  two  of 
them,  should,  as  to  certain  work,  adopt  the 
opinion  or  dedaion  of  C^  and,  as  to  certain 
other  work,  the  opinion  or  decision  of  A. 
and  B.,  or,  in  case  A.  and  B.  should  differ 
in  opinion,  then  that  the  arbitrators,  or  such 
two  of  them  as  should  make  an  award,  should 
adopt  the  opinion  or  decision,  as  to  such 
last-mentioned  work,  of  an  umpire,  to  be 
nominated  by  A.  and  B.  before  proceeding 
with  the  reference.  A.  and  B.  appointed  an 
umpire,  and  afterwards  made  an  award,  in 
which  they  recited  that  they  had  heard  and 
•duly  considered  the  allegations  and  evidence 
of  the  parties,  and  had  eonndered  tht  decition 
of  the  taid  umpire*  There  had,  in  fiict,  been 
no  difierence  of  opinion  on  the  part  of  A. 
and  B^  and  no  opinion  or  decision  had  been 
required  of,  or  giten  by,  the  umpire : — 

Held,  that  the  introduction  of  these  words 
did  not  vitiate  the  award.    Harlow  v.  Read, 

733 

lY.  jSUachment  for  Notpperfonnanee  o/jiward. 

b.  An  award  directed  that  the  plaintiff  should, 
on  a  given  day,  deliver  up  to  the  defendant 
a  warrant  for  a  hogshead  of  port  wine  lying 
at  the  London  Docks,  describing  it  by  its 
number  and  marks:  the  demand  required 
the  plaintiff  to  deliver  up  «  one  hogshead  of 
port  wine"  describing  h:-^Held,  that  this 
was  not  a  sufficient  demand  to  support  an 
attachment.    Hemsworth  v.  Brian,         131 

V*  Cotti. 

6.  A  cause  and  al(  matters  in  difierence  were 
referred  to  a  lay  arbitrator,  the  costs  of  the 
caoae,  reference,  and  award  to  abide  the  reauU 
of  the  award.  The  arbitrator  awarded  that 
the  plaintiff  had  no  cause  of  action  as  to  the 
first  count;  and  that,  as  to  the  second, 
third,  and  fourth  counts,  the  defendant  was 
indebted  to  the  plaintiff  in  68/.  9«.  7d. ;  but 
that  the  plaintiff  was  indebted  to  the  defends 
ant  npon  the  whole  matters  referred  (includ- 
ing the  above  sum)  in  17/.'7«.  bd.i^—Heldf 
that  he  was  not  bound  to  give  any  direction 
as  to  costs.    Hemiworlh  ▼.  Brian,  131 

ARGUMENTATIVENESS. 
See  Plsadiho,  III. 

ASSAULT. 
See  Pi.aADiiro,  V. 

ASSIGNEE. 
Bte  Bavuiupt. 


ATTACHMENT. 

For  Nonrperformance  of  Award, 
See  AaBiTaAxxHT,  IV, 

AWARD. 

Set  ABBITaAXXHT. 


BAILMENT. 

1.  A  bailee  of  goods  for  hire,  by  selling  them, 
determines  the  bailment.  Cooper  v.  Wilh- 
matt.  Page  678 

2.  And  the  bailor  may  maintain  trover  against 
the  purchaser,  though  the  pnrchaM  was 
bond  fide.  '  *  Ibid, 

3.  A.  conveyed  goods  by  bill  of  sale  to  B. 

B.  allowed  A.  to  use  the  goods  at  a  weekly 
rent,  A.  undertaking  to  deliver  them  up  on 
demand.  A.  afterwards  sold  and  delivered 
the  goods  to  C,  a  bond  fide  purchaser  :— 
Held,  that  B.  might  maintain  trover  against 

C.  Ibid. 
BANKING  COMPANY. 

Utt  of  Proprietort, 
In  a  tci.  fa,  against  A.  and  B.  as  proprieton^ 
on  a  judgment  against  a  public' officer  of  a 
banking  company,  under  7  G.  4,  c.  46  :^- 
Heldf  that  lists  of  the  proprietors  filed  at  the 
stamp-office,  but  not  within  the  time  limited 
by  the  act,  were  not  receivable  in  evidence 
as  against  the  plaintiff,  to  show  that  at  a 
given  time  A.  and  B.  were  not  proprietors. 
Pretoott  ^,  Buffery.  41 

BANKRUPT. 

I.  Notice  of  Act  of  Bankruptcy. 

1.  QtMere,  whether  a  general  notice  that  a 
party  has  committed  an  act  of  bankruptcy, 
is  a  notice  of  an  act  of  bankruptcy  witfahi 
the  meaning  of  the  statute  2  dt  3  Vict.  c. 
29.     Conway  v.  Nail,  643 

2.  A  notice  to  the  following  effect: — «  J.  S. 
has  committed  an  act  of  bankruptcy.  He 
dgned  a  declaration  of  insolvency  yesterday. 
J.  S.  will  be  declared  bankrupt  immediately. 
I  have  sent  for  a  fiat" — is  not  such  a  notice 
as  will  deprive  an  execution-creditor  of  the 
protection  of  the  2  &  3  Vict  c.  29 ;  the  sixth 
section  of  the  6  G.  4,  c  16,  requiring  the 
declaration  of  insolvency  to  be  filed,  and  to 
be  advertised  in  the  London  Gazette,  before 
it  is  a  complete  act  of  bankruptcy.         Ibid, 

n.  Set-off  of  Muiual  Debtt, 

3.  Assumpsit  by  the  assignees  of  A.,  for  money 
received  to  the  use  of  the  plaintiff^  as  as- 
signees. 

Plea,  that,  before  the  defendant  had  notice 
of  any  act  of  bankruptcy  committed  by  A., 
and  before  any  fiat  against  A.,  the  defendant 
gave  andit  to  A.  in  the  sum  of  148/.  10s.,  by 
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accepting,  fair  hui  tocommodation,  and  at  hia 
raqueat,  «id  without  any  conaideratioii,  abill 
for  that  aum,  which  Mil  A^  bafore  notice  to 
the  defendant  of  A.'a  bankrnptcy,  endoned 
and  negotiated  for  valiie  fiir  hia  own  oae 
and  benefit ;  that  the  credit  bo  given  by  the 
defendant  to  A.  waa  a  credit  of  a  nature 
extremdy  likely  to  end  in  a  debt  from  the 
aaid  A.  to  the  defendant;  that  alterwaida the 
defendant  waa  obliged  to  pay  the  bill  to  the 
holden,  and  thereupon  and  thereby  the  aaid 
A.  became  and  waa  indebted  to  the  defend- 
ant in  the  aum  of  148/.  lOi. ;  that,  before 
the- defendant  had  notice  of  any  act  of  bank- 
ruptcy, and  before  any  fiat  against  A.,  A. 
delivered  to  the  defendant  billa  of  exchange 
fqr  lOOL  and  202L,  for  the  purpose  and  in 
order  that  the  defendant  might  receive  the 
amounts  thereof  for  the  use  of  A.;  that  the 
defendant  afterwards  received  such  amounta, 
and  was  ready  and  willing  to  set-off  the  one 
debt  against  the  other : 

Held,  that  the  acceptance  for  the  aooom- 
modation  of  A.  was  a  credit  given  to  A.,  and 

.  that  the  delivery  of  the  two  bills  by  A.  to 
the  defendant  for  the  purpose  in  the  plea 
mentioned,  waa  a  credit  given  by  A.  to  the 
defendant  Bittletton  v,  Timmia.    Page  389 

4.  Held,  also,  that  such  mutual  credits  might 
be  set  off  under  the  6  G.  4,  c  16,  s.  60. 

Jbid. 

6,  Held,  also,  that  the  defendant's  set-off  was 
well  pleaded  in  confession  and  avoidance. 

Jbid, 
BARON  AND  FEME. 
L  jSlienation  by  Femt^ — See  Alibkatiov. 

n.    Cau  for  FaUe  Btpretentation  by* — See 
Case,  m. 

BET. 
Sti  HoBSK-BAciir«. 

BILLS  AND  NOTES. 
L  ^Acceptance, 
1*  A.,  in  Genoa,  shipped  com  to  6.,  in  Lod< 
don,  and  with  B.'s  authority  drew  bills  upon 
C,  in  Southampton,  with  whom  B.  had  an 
account  On  the  10th  of  August,  1843,  B. 
wrote  to  C.  that  A.  had  drawn  the  bills,  and 
xequesting  C.  to  accept  them  to  the  debit  of 
his  account.  On  the  lith  C.  wrote  to  B. 
acknowledging  the  receipt  of  a  bill  for 
2560^  to  the  credit  of  his  account,  and  con- 
cluding, «( against  this  remittance  we  send 
you,  as  requested,  the  bill  of  lading  of  Flora, 
and  will  accept  A.'s  drafts,"  the  bilb  in 
question.  This  letter  was  received  by  B.,  in 
London,  on  the  12th ;  and  on  the  aame  day 
C.  aaw  B.  in  London,  and  informed  him 
that  the  bills  would  not  be  accepted  and 
that  the  consent  given  in  the  letter  of  the 
11th  waa  countermanded.  On  the  13th  B. 
communicated  to  A.  the  promise  to  accept, 
but  withheld  the  feet  of  the  countermand : — 


Held,  that  the  letter  of  flie  llth  of  AMgiati 
operated  as  an  acceptance,  and  enurad  §air 
the  benefit  of  A.,  and  that  B.  could  aot 
afterwards  cancel  that  acceptance,  oi  rdeaas 
the  defendants  from  their  engageoMiit,  bf 
asseiiting  to  the  aubatqaent  oonntermaiid. 
Grant  ▼.  Hunt.  Page  44 

2.  QtMere,  whether  it  ia  essential  that  a  pramlaa 
to  accept  or  pay  (not  on  the  fece  of  the  bill) 
ahould  be  communicated  to  some  party  to 
the  bill,  or  to  the  holder,  or  to  aoxae  agient 
for  audi  party  or  holder,  in  order  to  bind 
the  person  making  it.  Jbid. 

TL  Notice  of  Di^ononr, 

3.  A.,  in  London,  to  whoae  care  a  bilUbeaiiiv 
the  endorsement  of  B.,  at  Bruges,  had 'been 
referred,  « in  case  oi  need,"  paid  it  aupn 
protest,  for  B.'8  honour,  and  immedii^teiy 
gave  B.  notice,  and  aent  the  bill  to  him.  B. 
endorsed  the  bill  to  A*,  and  returned  it  to 
him  by  the  next  post,  and  A.  on  the  aame 
day  gave  notice  oi  dishonour  to  the  diaiiper: 
Held,  that  the  notice  waa  in  time.  CroodaU 
T.  PMiU.  S33 

m.  Faihtrt  of  Consideration. 

4.  In  April  and  Jiily,  1843,  B.  purdiaaed  of  A- 
a  certain  material  called  oropholiifaei,  of 
which  A.  was  the  patentee.  The  portioa 
purdiased  in  April  was  described  in  tfie 
invoice  as  »  roofing,"  and  was  pot  oo  a  biiild> 
ing  belonging  to  B.  by  A.'s  workmen.  That 
supplied  in  July  waa  described  as  *<  material," 
and  was  put  on  by  B.'s  workmen.  There 
had  been  a  previous  purchase  in  October, 
1842,  which  had  been  described  aa  « floor- 
ing," and  was  so  applied,  and  as  to  which 
money  was  paid  into  court  In  an  action 
upon  a  Mil  of  exchange  given  by  B.  in  pay- 
ment of  the  above  goods,  B.  pleaded  that  he 
accepted  the  bin  in  conaderation  of  goads 
called  oropholithe,  which  A.  had  wainsited 
«fit  for  the  roofing  of  buiMings," but  which 
proved  to  be  useless.  At  the  trial  B.  proved, 
that,  in  September,  1848,  hia  agent  had  a 
opnveraation  with  A.'s  agent  about  roofing 
certain  premiaes  he  was  building  with  the 
patent  article;  on  which  occasion  the  latter 
gave  the  former  a  prospectus,  vi^ch  deaciJbed 
it  aa  fit  for  external  roofing*  The  judge 
ruled  that  there  was  no  evidence  to  be  ItA 
to  the  jury  in  aopport  of  the  plea :«— HeU^ 
that  the  direction  waa  right,  inasmuch  aa  it 
was  not  shown  that  the  contract  for  the 
gooda  subeequently  aupplied  was  made  with 
reference  to  the  treaty  for  roofing,  in  Sej^ 
tember,  1842,  or,  that  the  «  material"  sold  in 
July,  1843,  was  sold  for  roofing  rather  than 
flooring  ;  and  that  the  plea  failing  as  to  part 
failed  altogether.  Camac  v.  Waniner,    356 

Jind  tee  Estovpsl. 

PuukBura,  VIL 
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BILL  OF  SALE. 

See  Bailxsitt. 

Trotsb. 

BOND. 
t.  Plea  of  Performance, 
1.  Debt  on  bond  conditioned  for  the  payment 
of  B  sum  of  mon^  and  interest  on  a  given 
day,  and  for  the  performance  of  covenants 
in  an  indenture.    Plea,  performance  gene- 
rally.   Replication,  that  the  obligors  did  not 
pay  the  money  in  the  condition  mentioned, 
modo  et  fomiAt  concluding  to  the  country: — 
Held,  that  the  replication  was  proper,  as 
taking  issue  on  the  payment  impliedly  al- 
leged in  the  plea.    Roaket  v.  Mamer, 

Page  531 
8.  Held,  also,  that  the  plea  was  bad.         Ibid. 

n.  Breachea. 
1.  Assignment  of  breaches,  pw  642,  n.  (6). 
S.  Kemedy  of  obligee  on,  p.  249,  n.  (c). 


CASE. 
L  Nuitanee  on  jntblic  HigkuHzy^ 
1.  B.,  the  owner  and  occupier  of  premises  ad- 
joinin  the  highway,  employed  C.  to  make  a 
drain  therefrom,  to  conmiunicate  with  the 
oommon-eewer. .  In  the  performance  of  this 
work,  the  workmen  employed  by  C  placed 
gravel  on  the  highway ;  in  consequence  of 
which  A.,  in  driving  along  the  road,  sustain- 
ed personal  injury.  Before  the  accTdent  the 
dangerous  position  of  the  heap  was  pointed 
oat  to  B.,  who  promised  to  remove  it  C. 
had  the  sole  management  of  thework,  and 
employed  and  paid  D.  to  cart  away  part  of 
the  rubbish,  at  a  certain  price  per  locid,  and 
had  charged  A.  in  his  bill  with  the  sum  so 
paid  :-— 

Held,  that  B.  was  liable  to  A.,  hi  case. 
Burgess  t.  Gray,  .  678 

IL  Private  Nuisance. 
8.  A  declaration  in  case  stated  that  the  de- 
fendant, being  poesessed  of  a  messuage  ad- 
joining a  garden  of  the  plaintiff,  erected  a 
cornice  upon  hb  messuage,  projecting  over 
the  garden,  by  means  whereof  rain-watat 
flowed  from  the  cornice  into  the  gkrden,  and 
damaged  the  same,  and  the  plaintiff  had 
been  incommoded  in  the  possession  and  en- 
joyment of  his  garden  * — 

Held,  that  the  eredtion  of  the  cornice  was 
a  nuisance  from  which  the  law  would  infer 
injury  to  the  plaintiff;  and  that  he  was  en- 
titled to  maintain  an  action  in  respect  there- 
of, without  proof  that  rain  had  fallen  be- 
tween the  period  of  the  erection  of  the  cor- 
idea  and  the^  eommeiioement  of  the  action. 
J^T.Prtnlwe.  888 


3.  Held,  also,  that  the  declarafion  was  not  to 
be  construed  as  alleging  a  trespass.  Fay  v. 
Prentice.  Page  828 

in.  For  false  Representation. 

4.  In  case  against  husband  and  wife  for  falsely 
representing  to  the  plaintiff,  a  broker  em«* 
ployed  by  them  to  distrain  upon  certain 
premises  in  which  the  wife  had  an  interest, 
that  the  latter  was  entitled  to  distrain  for  rent 
in  arrear,  whereby  the  plaintifi)  who  made 
the  distress,  was  put  to  costs  in  a  replevin 
suit— it  appeared  that  a  distress  warrant  waa 
signed  by  the  wife  and  handed  to  the  plain- 
tiff in  the  presence  of  the  husband ;  that  no 
representadon  whatever  was  made  by  the 
defendants  or  either  of  them  at  the  time  the 
warrant  was  so  handed  •  over ;  but  that,  in 
fact,  the  wife  had  no  right  to  sign  a  warrant, 
the  legal  esUte  being  in  trustees: — Held^ 
that  it  was  properly  lefl  to  the  jury  to  say 
whether  there  was  any  fiilse  or  fraudulent 
representation  in  the  mere  omission  to  state 
that  the  property  was  in  settlement,  when 
the  plaintiff  was  employed  to  distrain;  and, 
the  ju^  having  found  there  was  not,  that 
the  pUintiff  was  not  entiUed  to  recover  on 
not  guilty,  it  being  essential  to  the  mahite- 
nance  of  the  action  that  the  falsehood  of  the 
representation  should  have  been  known  to 
the  party  making  it    Rowlings  v.  BdL 

061 
CHARTER-PARTY. 
See  Sals. 

CHILDREN. 
See  DxTisx,  2. 

COMMISSION. 
To  examine  Witnesses  upon  Interrogatories. 
An  order  for  a  joint  commission  to  examine 
witnesses  in  Ireland,  besides  the  usual  pro- 
vision for  the  delivery  of  interrogatories  and 
croas-inteiTogatories  by  each  party  to  the 
other,  empowered  the  commissioners  to  pat^ 
or  cause  to  be  put,  additional  questions  whm 
it  should  appear  to  them  to  be  neoessaiy  and 
proper: — Held,  that  this  power  was  not  well 
exercised  by  the  commissioners  allowing  the 
agent  for  one  of  the  parties  to  pot  additional 
questions,  subject  to  the  objection  raised  by 
the  other  party.     WiUiamson  w.  Page.  464 

CONTRACT. 
Constroction  o^  p.  232,  n.  (6). 

Jind  see  MisninscTioir,  I. 
8als« 

CONTREBDTION, 
See  Moirar  Pais. 

CONVICTION. 

Form  of. 

Sst  TvnvriKX  Aci«,  8. 
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COPYRIGHT. 
L  OfBoola. 
1.  In  case  for  infringement  of  copyright  of  a 
book  entitled  « Evening  Devotiona,  Ac, 
from  the  Getman  of  C.  C.  Storm/*  the  de- 
fendanta  pleaded,  that  Stann  had  written 
leligiooa  worka  in  the  German  language, 
which  had  been  tranalated  into  English,  and 
were  much  valued ;  that  the  plaintifl*  em- 
ployed one  H.  to  write  the  book  mentioned 
in  the  declaration,  and,  with  intent  to  de- 
fraud and  deceive  the  public,  and  to  make 
them  believe  that  the  book  was  a  translation 
of  an  original  book  written  by  Sturm,  fraud- 
ulently publbhed  it  as  and  for  a  translation 
of  an  original  work  written  in  German  by 
Sturm ;  and  that  he  published  with  the  book 
a  &lse  and  fraudulent  preface,  the  object  of 
which  waa  to  induce  the  public  to  believe 
that  it  waa  really  a  translation  of  a  work 
written  by  Sturm: — ifieW,  that  the  plea  dis- 
dbaed  sufficient  to  negative  the  existence  of 
a  valid  copyright  in  the  plalntifi^  and  to 
preclude  him  from  maintaining  an  action 
for  piracy.     Wright  ▼.  TMu.        Page  893 

IL  Of  Jkiignt,  under  6^6  Vicl.  e.  100,  and 
6  ^  7  Hd.  c.  65. 

S.  Quart,  whether  a  mechanical  contrivance 
within  the  stem  of  a  parasol,  for  raising  or 
lowering  it  with  one  hand,  ia  "  a  design  for 
the  ahape  or  configuration  of  an  article  of 
manufacture,"  within  the  6  &  6  Vict,  c  100, 
and  6  &  7  Vict  c.  65.    MiUingen  v.  Picketu 

799 

8.  By  articles  of  agreement  between  A.  and 
B.,  after  reciting  that  A  had.  invented  a  pa- 
raaol  upon  a  new  principle,  it  was  agreed 
diat  B.  should  be  permitted  to  manufacture 
it ;  and  that,  if  B.  should,  pending  the  agree- 
ment, manufiictura  paraaola  without  making 
the  stipulated  payments,  or  do  any  thing 
whatever  to  prg'udice  J*9  right  and  tiile  to 
tftf  invention,  be  should  pay  A.  lOOi.  as 
liquidated  damagea. 

In  case  for  a  breach  of  this  agreement,  the 
declaration  alleged  that  A.  waa  the  proprie- 
tor of  a  new  or  original  design  for  an  article 
of  manufacture,  having  reference  to  a  pur- 
pose of  utility,  80  far  aa  the  design  waa  and 
ia  for  the  ahape  or  oonfiguntion  of  such 
article,  that  is  to  say,  of  a  now  or  original 
daaign  for  the  shape  or  configuration  of  a 
parasol,  for  the  purpose  of  opening  and  dos- 
ing the  aame  with  one  hand,  and  which  de- 
sign had  not  before  or  at  the  time  of  regia- 
tration  been  published;  that  such  design 
waa  duly  registered  according  to  the  6  dc  7 
Vict  c.  66 ;  and  that  B.  published  a  drenlar 
■tatiiig  A.'s  deagn  to  be  an  infringement  of 
a  patent  previously  granted  to  C. 

B.  pleaded,  that  A.  waa  not,  before  or  at 
te  time  of  the  regiatration^  the  inventor  or 


proprietor  of  a  new  or  original  design  for 
the  shape  or  configuration  of  a  parasol,  doI 
published  before  or  at  the  time  of  the  said 
registration,  modo  et  forma  : — 

Held,  that  this  plea  did  not  raise  tha 
question,  whether  or  not  the  alleged  inden- 
tion of  A.  was  the  proper  sobject  of  a  cer- 
tificate of  registration  luder  the  statotea  5  dt 
6  Vict  c  100,  and  6  &  7  Vict  c.  65.  JfU. 
Hngen  v.  Picktn.  Page  799 

COSTS. 

T.  General  Coeti  in  the  Caute. 

1.  In  treapass  and  false  imprisonment  by  A. 
against  B.and  C,  each  of  the  defendants  plead- 
ed separately,  not  guilty,  and  a  justification 
under  a  judgment  and  ca.  ea,  against  A.,  at 
B.'b  auit:  to  thia  last  plea  A.  replied,  thai 
he  was  in  his  dwelling-house,  the  outer  door 
thereof  .being  closed  and  fiwtened,  and  thai 
B.  and  C.  onlawfbtty  and  with  force  and 
arms  and  with  a  atrotig  hand,  forced  mod 
broke  open  the  aaid  outer  door,  and  ao  en- 
tered for  the  purpoae  of  aireating,  and  did 
arrest  him  under  colour  of  the  writ  B. 
rejoined,  that  he  did  not  force  or  break  <qpen 
the  aaid  outer  door,  dtc :  the  jury  having 
found  for  B.  on  the  first  issue,  and  for  A.  on 
the  aeoond,  and  for  A.  against  C.  on  both 
'imaeti—Beld,  that  the  i^t  of  B.  to  the 
general  oosta  of  the  cauae  waa  not  afibded 
by  the  finding  on  the  aecond  issue  againat 
him.    NewUm  v.  Hoi/ord.  141 

IL  Where  damages  under  40f. 

2.  In  an  kction  for  a  libel,  the  defendanta  plead- 
ed not  guilty  and  several  pleaa  of  jnatificap 
tion :  the  plaintiff  recovered  a  veidid  upon 
all  the  issuea,  damage*  three  fartkingt: 
Held,  that  hy  ▼irtne  of  the  3  &  4  Vict  fr 
24,  8.  8,  h«  waa  not  entitled  to  any  ooala. 
Newton  v.  JRowe,  187 

in.  Security  for. 

3.  Who  entitUd  to.]— .A  claimant  who  ia  aub- 
stituted  for  the  defendant  under  an  inter- 
pleader rule,  ia  entitled  to  call  upon  a  foreign 
plaintiff  for  aecurity  for  eoat&  Benaseek  v. 
Beteeti.  319 

4.  When  to  be  moved  for,] — ^A  motion  for  ae- 
curity for  costs  may  be  made,  notwithstand- 

.  ing  the  defendant  ia  under  terma  to  take 
abort  notice  of  trial,  or  audi  notice  aa  Ibe 
plaintiff  can  give,  provided  issue  be  not 
joined.     West  v.  Cooke.  312 

COVENANT. 
L  Comtructionof. 
1.  In  treapaas  for  breaking  and  entering  a  turn, 
the  plea,--afler  setting  out  a  leaae  by  inden- 
ture from  A.  to  the  plainti£Q  which  contain- 
ed covenanta  by  the  plaintiff  that  be  wooU 
not,  during  the  term,  aow,  reap,  or  take  fnm 
the  arable  landa  demiaed,  mora  than  tun 
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crops  of  any  lOTi  of  com  or  grain  sQcoea- 
■▼ely,  but  would  eyerj  third  year  summer- 
fallow  or  lay  the  said  arable  lands  down 
with  rye-grass  and  clover  seeds,  or  would 
plant  with  potatoes,  or  sow  with  peas  or 
beans,  which  should  be  twice  well  hoed; 
and  also  that  the  plaintiff  would  not  during 
the  term,  let,  assign,  or  set  over,  or  other- 
wise part  with,  the  indenture  of  lease,  or  the 
premises  thereby  demised,  without  the  spe- 
cial license  and  consent  of  A.,  his  heirs,  and 
assigns,  in  writing,  (with  a  power  of  re-en- 
try for  breach  of  any  covenant  in  the  lease,) 
and  setting  out  a  grant  by  indenture  of  the 
reversion  to  the  defendant, — stated,  that, 
after  the  making  of  those  indentures,  &c^ 
the  plaintiff  did  set  over  and  part  with  the 
said  indenture  of  lease,  within  the  true  in- 
tent and  meaning  of  the  said  indenture,  and 
the  proviso  and  condition  for  re-entry  therein 
contained,  to  unt,  by  pawningf  pledging,  and 
mortgaging  the  said  indenttwe  of  lean  to  and 
with  certain  creditort,  to  trit,  B.  and  C,  t0«/A- 
out  the  consent  of  ji.  or  of  the  defendant. 
The  plaintiff  replied,  that  he  did  not  set  over 
or  part  with  the  said  indenture  of  lease, 
within  the  true  intent  and  meaning  of  the 
said  indenture  of  lease,  dec,  by  paivmng, 
pledging,  or  mortgaging  the  nzid  indenture 
unth  the  $aid  supposed  creditors^  modo  et 
forma  .*'— 

Held,  bad  on  special  demurrer ;  for,  that 
the  replication  should  have  denied,  gene- 
rally, that  the  plaintiff  had  parted  with,  t.  r. 
in  any  manner  parted  with,  the  indenture, 
faistead  of  confining  the  issue  to  the  particu- 
lar mode  of  parting  with  it,  immaterially 
stated  under  a  tcilicet,  in  the  plea.  Hammond 
▼.  CoiU.  Page  916 

jind  see  Bistbivoas. 

».  Another  plea  stated,  that,  during  the  term, 
the  plaintiff  sowed  and  took  off  and  from 
fifty  acres  of  the  arable  lands  demised,  more 
than  two  crops  of  com  successively;  and 
that  he  did  not  nor  ^ould  every  third  year 
summer-fiillow  or  lay  the  said  arable  lands 
or  any  part  thereof  down  with  rye-grass,  dec., 
nor  did  nor  would  plant  with  potatoes,  nor 
sow  with  peas,  which  were  twice  hoed,  &c 
The  plaintiff  replied — that  he  did  not  at  any 
time  during  this  term,  sow  or  take  off  or 
from  the  arable  lands,  or  any  part  thereof, 
more  than  two  crops  of  any  sort  of  grain 
successively— and  in  every  third  year  did 
summer-fallow  a  part,  consisting  of  fifty 
acres,  and  did  lay  down  with  rye-grass,  dec., 
part,  consisting  of,  drc,  and  did  plant  an- 
other part,  consisting  of,  dec.,  with  potatoes, 
and  did  sow  another  part,  consisting  of,  dec, 
with  peas,  and  the  residue  of  the  arable  land 
with  beans,  which  were  twice  well  hoed, 
dec :  and  that  there  was  not,  at  any  time 
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during  the  demise,  any  portion  of  the  anbla 
lands  in  the  indenture  contained  which  the 
plaintiff  did  not  every  third  year  either  sum^ 
mer-fallow  or  lay  down  with  lye-grasa,  dbc, 
or  plant  with  potatoes,  or  sow  with  peas  or 
beans  which  were  twice  well  hoed ;  contrary 
to  the  GOTeoant,  dec;  concluding  to  tha 
country : — 

Held,  on  special  demurrer  to  th«  replica- 
tion, that  the  covenant  set  out  was  two-fold 
— one,  that  the  tenant  voould  not  take  more 
than  two  crops  of  grain  in  succession— -the 
other,  that  he  ia>uld  do  certain  things ;  that 
the  plea  correctly  averred  a  breach  of  the 
first  branch  of  the  covenant,  but  did  not  ahow 
a  bleach  of  the  second,  inasmuch  as  it  did 
not  negative  the  sowing  with  beans  f  and 
that  the  replication,  which  contained  a  di- 
rect tMverse  of  the  breach  well  alleged  in 
the  plea,  was  not  rendered  bad  by  the  intro 
duction  of  the  subsequent  immaterial  matter 
relating  to  the  other  breach.  Hanunond  v. 
CoUs,  Page  916 

IL  For  qmet  Enjoyment, 
6.  A.,  being  tenant  for  life,  with  a  leasing 
power,  by  indenture  bearing  date  in  March, 
1805,  demised  to  B.  for  ninety-nine  years, 
if  C,  D.  and  E.  so  long  live :  this  indenture 
contained  the  following  clause : — «  And  A., 
for  himself,  his  heirs,  ^nd  assigns,  the  de- 
mised premises,  unto  B.»  his  executors,  dec, 
under  the  rent,  covenants,  conditions,  excep- 
tions, and  agreements,  before  expressed, 
against  all  persons  whatsoever  lawfully 
claiming  tl^e  same,  shall  and  will,  during 
the  said  term,  warrant  and  defend."  This 
lease  having,  upon  the  death  of  A.,  been 
held  to  be  void  as  against  the  remainder^ 
man  by  the  judgment  of  a  court  of  law, 
on  the  ground  that  it  was  not  made  in  eon* 
formity  with  the  leasing  power : — Held,  that 
the  clause  in  question  operated  as  an  ex« 
press  covenant  for  quiet  enjoyment  faring 
the  whole  term  granted  by  the  lease ;  and 
consequently  that  B.,  or  his  assignee,  and 
the  executors,  dec,  of  such  assignee,  might 
recover  against  the  executors  of  A.  the  value 
of  the  term,  the  costa  of  defending  an  action 
of  ejectment  brought  by  the  remainder-Han, 
and  also  the  sum  recovered  by  him  for  mesne 
profiU.     Williams  v.  BurreU,  402 

ni.  By  Obligee  of  a  Bond,  249,  (c). 

COUNTERMAND. 

Of  jicctptanee. 

See  Bills  jurn  Notxs,  I.  1. 

CUSTOMARY  FREEHOLDS. 

The  ftvchold  of  customary  tenements  not  held 
at  the  will  of  the  lord,  and  transferable  by 
lease  and  release  and  admittance,  is  in  the 
lord :  and  where,  in  trespass  by  the  custo* 
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muj  tenant,  agaimt  the  lord,  the  Utter 
pleads  liberum  tenewmUum,  the  derivative 
and  saboidinate  interest  of  the  tenant  ought 
to  be  replied.    Thiompton  v.  Hardinge, 

Page  940 


DAMAGE  FEASANT. 

1.  The  owner  of  the  cattle  distrained  cimiot, 
without  tendering  amends,  pay,  under  pro- 
test, an  excessive  sum  demanded  for  damage, 
and  recover  the  amount  as  money  had  and 
received  to  his  use.  GuUicer  v.  Count.   788 

S,  If  a  sufficient  tender  is  made  before  the 
distress,  the  remedy  is  replevin  or  trespass ; 
if  after  the  distress,  (and  before  the  im- 
pounding,] detinue.  *       Ibid, 

DAMAGE^. 
L  How  aueutd, 
1.  In  trespass  against  several  defendants  im- 
plicated in  one  joint  act  of  trespass,  the  da- 
mages must  be  assessed  against  all  jointly, 
though  all  may  not  have  been  equally  cul- 
pable.   Eliot  V.  Men.  18 
And  see  p.  29,  n.  (c);  p.  189,  n.  (a). 

U.  Exmmve, 

3.  In  actions  for  torts,  the  court  will  not  inter- 
fore  with  the  amount  found  by  the  jury,  un- 
less grossly  dispropoTtioned  to  the  injury 
sustained.     WUIianu  v.  Currie,  841 

8.  Where,  therefore,  a  landlord  caused  con- 
siderable injury  to  the  crops  of  his  tenant  by 
selling,  felling,  and  removing  timber,  with- 
out applying  for  leave  to  enter,  and  Ae  juiy 
assesBod  the  damages  at  8001.,  the  court 
refused  to  interfere,  although  the  net  value 
of  the  entire  crops  did  not  exceed  SOOfi 

Ibid. 
UL  Motion  to  IncreoH, 

4.  Jffeld,  that  a  motion  to  increase  the  damages 
found  upon  a  trial  in  the  vacation,  made 
after  the  first  four  days  of  the  term,  is  too 
late,    Mattert  y.  FarrU.  716 

jind  tee  Misdiexctxoh. 

DE  INJURIA. 

See  Plbadifo,  XV. 

DESIGNS. 

Copyright  of^-^See  CorxaiSBT,  IL 

DETINUE. 
See  Daxaox  Fxasaitt. 

DEVISE. 
Conttrudion  of. 
1.  A.  devised  his  copyhold  and  real  estates  to 
B.,  his  heirs,  and  assigns;  but, « in  case  B. 


shall  depart  this  life  without  leaving  any 
issue  of  his  body  lawfully  begotten  then 
living,  or  being  no  such  issue,  and  6.  diall 
not  have  disposed  and  parted  with  hie  inte- 
rest of,  in,  and  to  the  nid  copyhold  estate," 
then  he  devised  the  same  unto  and  to  the 
use  of  C,  her  heira  and  asngns: — Heldt 
ibtX  the  limitation  over  to  G.  was  valid,  and 
took  effect  on  the  death  of  B.  without  issue, 
and  without  having  parted  teiih  his  interest 
by  surrender  or  by  deed  in  his  lifetime,  and 
that  a  testamentary  disposition  by  A.  was 
inoperative.    Doe  d.  Stevenson  v.  Glover. 

Page44« 
2.  A.  devised  to  B.  on  trust  to  permit  and  sofr 
for  his  wife  G.  to  receive  and  take  the  rents 
and  profits  for  her  own  use  for  the  term  of 
her  fife ;  and,  after  her  decease,  in  trust  for 
all  and  eveiy  suoh  one  or  more  of  the  child 
or  children  a(  G.,  for  such  estate  and  inte- 
rest as  she  should,  by  deed  or  will,  appoint; 
and,  in  defoult  of  appointment,  in  trust  for 
all  and  every  the  ckUd  and  children  oi  C., 
and,  if  more  than  one,  equally,  and  to  theb 
several  and  respective  heirs ;  and,  in  case  G. 
should  die  uriihout  leaving  issue  as  aforesaid, 
then  to  the  heira  of  G.  for  ever : — Beld,  thai 
« issue"  must  be  taken  to  mean  «  children," 
and,  oonsequenUy,  that  the  limitation  over 
was  not  too  remote.     Walker  v.  PetcheiL 

65S 
Bnt  see  Adskstda,  1005  (c). 

DISGLAIMER. 
See  Pateitt,  VIL 

DISGONTINUANGE. 
A  rale  to  discontinue  cannot  be  taken  out 
whilst  proceedings  are  stayed.    Murray  v. 
Silver.  638 

DISTRINGAa 
Jjffidavit  on  Motion  for. 

Upon  a  motion  for  a  distringas,  it  is  not  enough 
thst  the  affidavit  negatives  the  appearance 
of  the  defendant  «  according  to  the  exigency 
of  the  writ"  of  summons.  M*Alpin  t.  Grs* 
gory.  S99 

JM,  see  GoTxiTAirT,  L 

DOUBLE  VALUE. 
See  LAHDLoan  xbd  Tkhjlst. 


EJECTMENT. 
I.  Service  of  Declaration  and  Notice* 
1.  Where  a  subsequent  acknowledgment  bj 
the  attorney  of  the  tenant  is  relied  on  to  aid 
an  insufficient  service,  the  affidavit  must 
distinctly  show  that  he  is  the  attorney  in  the 
matter.    Doe  d.  Reynolds  v.  Roe,  711 
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It.  Staying  Proceedingt,  uneUr  tht  i  G.  %  e. 

38,  f  .  4. 
S.  In  ejectment  for  non-payment  of  lent,  a 
9ulhle$t€e  is  entitled  to  a  stay  of  proceedings 
on  payment  of  rent  and  costs,  under  4  G. 
3,  c.  28,  a.  4.    Doe  d,  WycUt  v.  Byron. 

Page  623 

ENTRY,  RIGHT  OF. 
See  p.  719,  n.  (6). 

ESTOPPEL. 
See  GKAjrT. 

In  an  action  by  an  endorsee  against  the  ac- 
ceptor of  a  bill,  which  upon  the  face  of  it 
purported  to  be  a  foreign  bill : — Heldf  that 
the  defendant  was^  not  estopped  from  show- 
ing, that,  although  dated  abroad,  the  bill 
was  in  fact  drawn  in  London ;  although  this 
was  done  at  his  express  request,  and  the 
plaintifl^  who  took  the  bill  for  value,  was  not 
cognisant  of  the  circumstances.  Sieadman 
▼.  Duhamel,  888 

EVICTION. 
See  PLXADiHft,  IIL 

EVIDENCE, 
See  Adxissioks. 

BAHKxire  CoxPAST. 

Comiissioir. 

PmACTicSy  IV. 

Stakv. 

L  What  admissible, 
1.  In  an  action  for  making  and  fixing  iron 
railing  to  certain  houses  belonging  to  the  de- 
fendant, the  defence  was,  that  the  credit  was 
given  to  A.,  by  whom  the  houses  were  built 
under  a  contract,  and  not  to  the  defendant. 
A.,  who  had  become  a  bankrupt  since  the 
railing  was  furnished,  being  called  as  a  wit- 
ness, and  having  stated  that  the  order  was 
given  by  him,  was  asked  what  was  the  state 
of  the  account  between  himself  and  the  de- 
fendant in  reference  to  the  building  of  the 
houses  at  the  time  of  his  bankruptcy,  to 
which  he  replied  that  the  defendant  had 
over-paid  him  by  350/.: — Held,  that  this 
evidence  was  properly  received.  Gerish  v. 
Chartier,  13 

II.  Competency  of  Witness^ 
8.  In  an  action  against  one  of  two  part-owners 
upon  a  charter-party  made  by  him  alone : — 
Held,  that  another  part-owner,  who  was  no 
party  to  the  action,  and  did  not  authorize 
the  defence,  was  a  competent  witness  for 
the  defendant    Mkinton  v.  Foster.        713 

in.  Ltahility  of  WUnett  for  Disobedience  of  a 
SubpcBna — See  Plbadiho,  II.  3. 

EXCESSIVE  DAMAGES. 
See  Daxabbs,  IIL 


EXECUTORS  AND  ADMINISTRATORS. 
See  Pabtbitcxd  Title. 

A  verdict  having  been  found  for  the  defendant, 
the  plaintiff  obtained  a  rule  nisi  for  a  new 
trial;  but  the  defendant  having  died  after 
the  trial,  the  rule  was  drawn  up  calling  upon 
«  hiB  legal  representatives  or  their  attorneys," 
to  show  cause,  and  it  was  served  upon  the 
latter: — Held,  that  cause  might  be  shown  by 
counsel  instructed  by  the  attorneys  acting 
for  the  executors  named  in  the  will,  though 
there  had  been  no  probate.  Thomas  t. 
Dunn,  Page  139 

EXECUTION. 
See  Monet  bad  aits  kxcxitxd. 
Pbacticb,  VL 
Prisosibb. 
Wabbaitt  of  Attobsxt. 


FALSE  REPRESENTATION. 
See  Casb,  IH. 

FELONY. 
See  Rbwa&d. 

PORFErrURE. 
See  Ejbctxbbt,  II. 
TuBNFiKB  Acts. 

FRAUDS,  STATUTE  OF. 

See  AOBBBXBBT. 


GAMING. 

See  HoBSB-BACiBO. 

LOTTXBT. 

GRANT. 
A  grant  of  goods  not  in  existence,  or  not  be- 
longing to  the  grantor  at  the  time  of  execut- 
ing the  deed,  is  void,  unless  the  grantor 
ratify  the  grant  by  some  act  done  by  him 
with  that  view,  after  he  has  acquired  the 
property  therein.     Lunn  v.  Thornton.     379 

GUARANTEE. 

Construction  of 
1.  B.  gave  to  A.  the  following  guarantee :  «  A« 
you  are  about  to  enter  upon  transactions  in 
business  with  C,  with  whom  you  have  al- 
ready had  dealings,  in  the  course  of  which 
C.  may  from  time  to  time  become  largely 
indebted  to  you ;  in  consideration  of  your 
domg  so,  I  hereby  agree  to  be  responsible  to 
you  for,  and  guarantee  to  you  the  payment 
o^  any  sums  of  money  which  C.  now  is,  or 
may  at  any  time  be,  indebted  to  you,  ao 
that  I  am  not  called  upon  to  pay  more  than 
the  sum  of  30002."    There  bad  been  con- 
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ddorablo  dealings  between  A.  and  C.  prior 
to  the  date  of  the  guarantee,  consisting  of 
loans  of  money,  payments  made  for  and 
goods  supplied  to  C.  by  A.,  the  credit  upon 
which  had  not  then  expired;  and  those 
dealings  had  been,  to  a  small  extent,  since 
continued: — Held,  that  the  guarantee  dis- 
elosed  a  sufficient  consideration,  for  the  pay- 
ment as  well  of  the  past  as  of  the  future 
debt     Johntton  t.  Kit  holt g.  Page  361 

S.  The  declaration  alleged  the  existence  of 
prior  dealings  between  A.  and  C.  of  the 
three  descriptions  above  mentioned,  and  then 
went  on  to  state,  that,  in  consideration  that 

A.  would  continue  such  dealings  with  C, 

B.  promised  A.  to  be  respoosibfe  lor  and  to 
guarantee  the  payment  of  any  sums  of  mo- 
ney which  C.  then  was  or  at  any  time 
thereafter  mic^t  be  indebted  to  A.  in  the 
course  of  such  dealings ;  that  it  to  toy,  tu 
weU  in  respect  of  the  turns  of  money  to  lent 
and  advanced  on  credit  as  aforesaid,  and  of 
the  sums  of  money  so  paid,  laid  out,  and  ex- 
pended on  credit  tu  aforesaid,  and  of  the 
goods  so  sold  on  credit  at  aforetaid,  and  wkich 
respective  credits  were  tchtdly  unexpired  as 
afmesaid  at  the  time  of  the  making  of  the 
said  promise,  as  also  in  retpect  of  such  deal- 
ings to  to  be  continued  at  aforetaid,  so  that 

C.  should  not  be  ealled  on  to  pay  more  than 
SOOO/.  i-^Held,  that  there  was  no  variance, 
and  that  the  declaration  was  good*        Itnd. 


HABEAS  CORPUS. 

See  PaisoiriR. 

H0RSE.RACIN6. 

See  LoTTBKT. 

1.  A  bet  of  10/.  on  a  legal  horse-race,  is  within 

the  prohibition  of  tbe  9  Ann.  c  14,  and, 

therefore,  not  recoverable  in  a  court  of  law. 

Thorpe  v.  CoUman.  990 

B..  And  the  remedy  given  by  the  statute  of 

Anne  is  not  suspended  by  the  operation  of 

the  7  dc  8  Vict  cc.  3  and  68.  lind, 

HUSBAND  AND  WIFE. 
See  Babon  and  Fesli. 


INCOME-TAX  ACT. 

Plea  of  Paymentt  under. 
To  covenant  for  rent  under  an  indenture,  the 
defendant  pleaded,  as  to  2/.  Of.  lOe/.,  that,  on 
the  6th  of  April,  1843,  before  any  part  of 
.  the  lent  became  due,  2/.  0<.  lOc/.,  being  at 
the  rate  of  7d,  for  every  20<.  of  the  annual 
value,  was  duly,  and  according  to  the  form 


of  tbe  statute,  aaseflsed  on  the  premises,  m 
respect  of  the  property  thereof,  for  the  year 
ensuing ;  that,  on  the  28th  of  August,  1844, 
before  the  commencement  of  the  anii^Uie 
defendant,  then  being  occvpi^  and  tenant, 
paid  to  T.  C,  then  being  collector,  the  22. 
Os.  10(/.;  and  that  the  defendant  had  never 
made  any  payment  on  account  of  tbe  rent 
since  the  payment  of  the  2i.  Os.  10d.>— 
Heldf  on  general  demurrer,  that  the  plea 
sufficiently  showed  that  the  assessment  was 
made  under  the  property  and  income-tax 
act,  6  dc  6  Vict  c.  36,  and  that  it  answered 
that  part  of  the  demand  to  whidi  it  vraa 
pleaded.    Franklin  v.  Carter,        Page  760 

INNUENDO. 
See  LiBSL. 

INSOLVENT  DEBTOR. 
To  an  action  by  an  endorsee  against  the  ai^ 
ceptor  of  a  bill,  the  latter  pleaded,  that»  be- 
fore the  commencement  of  the  suit,  a  peti- 
tion for  his  protection  from  process  was 
duly,  and  according  to  the  statute,  presented 
by  him  to  the  court  of  bankruptcy;  thai 
allerwanls^  and  before  action  brought,  a 
final  order  for  protection  and  distribution 
was  made  in  the  matter  of  the  petition,  faj 
J.  E.,  a  commissioner  of  the  said  court,  duly 
authorixed  in  that  behalf;  and  that  the 
causes  of  aetion  in  the  declaration  vreie  con- 
tracted before  the  date  of  filing  the  petition : 
— Held,  a  sufficient  plea  in  bar,  vrithin  the 
5  &  6  Vict  c  116,  s.  10.     Cook  v.  Hensom. 

•oe 

INSURANCE. 
Total  Lots. 
A  policy  was  eflected  in  June,  1843,  upon  a 
ahip  valued  at  17,000/.,  at  and  from  China 
to  Madras,  and  back  to  China.  The  vessel 
was  purchased  by  the  plaintifib  in  1839  for 
11,000/.  During  the  voyage,  the  veasel 
was,  by  a  peril  insured  against,  dismasted ; 
and  by  the  wreck  of  the  masts  and  rigging 
falling  over  the  ship's  sides  and  itriking 
under  her  hull,  her  copper  an  J  dieathing 
were  injured.  The  necessaiy  expenditure 
to  repair  the  damage  so  sustained,  and  to 
refit,  so  as  to  render  the  ship  seaworthy  for 
the  voyage,  would  have  amounted  to 
10,600/.;  and,  if  such  expenditure  had 
been  incurred,  the  ship  would  have  been 
worth  a  sum  not  exceeding  9000/.  During 
the  hurricane  the  ship  made  no  more  water 
than  usual ;  and  upon  examination  at  Cal- 
cutta, the  ktdl  did  not  appear  to  be  injured, 
and  the  ship  appeared  to  be  sound  in  all 
other  respects  than  those  above  mentioned : 
— Held,  that  the  underwriters  were  liable  as 
for  a  total  loss.    Manning  v.  Irving.       168 

INTEREST. 
On  judgment    Manning  v.  Irving.  177 
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INTEREST  IN  LAND. 
See  AoBXSMBVT. 

INTERPLEADER  RULE. 

Security  for  Coett  otu 
See  Costs,  IIL 
I.  O.  U. 
1.  6.,  C,  D.,  and  E.  gave  a  joint  and  several 
pronussory  note  to  A.  for  200/.  and  interest, 
as  security  for  a  loan  to  A.    On  the  death 
of  E.y  B.  obtained  the  note  from  A.  for  the 
purpose  of  procuring  the  signature  of  an  ad- 
ditional party ;  and,  to  secure  its  return,  B. 
and  C.  signed  the  following  document  ^ — 
« I  O  Mr.  A.  800/.  for  value  received."   The 
note  was  returned  by  B.  to  A.,  with  the 
name  of  F.  added,  but  the  I  O  U  was  not 
given  up.    The  alteration  was  made  with 
the  assent  of  all  parties. 

Quare,  whether  the  addition  of  the  fifth 
name  was  such  a  material  alteration  as  to 
avoid  the  note  1  Crculd  v.  Coombs.  Page  543 
S.  Assuming  it  to  be  so : — He/'/,  in  an  action 
by  A.  against  B.,  that,  as  the  note  was  free 
from  objection  at  the  time  the  I  O  U  was 
given,  it  was  admissible  in  evidence  in  sup- 
port of  a  count  upon  an  account  stated. 

Ibid. 
8.  And  that,  A.  assenting  to  a  verdict  being 
entered  against  him  upon  the  count  on  the 
note,  he  was  entitled  to  a  verdict  for  200/.  on 
the  account  stated,  although  the  particulars 
of  demand  merely  alleged  that  ^e  action 
was  brought  to  recover  the  amount  of  the 
promissory  note.  lind. 

4.  Heldj  also,  that  the  insertion  of  the  words 
**for  value  receivetT  did  not  render  the  I O  U 
liable  to  a  note,  or  to  an  agreement,  stamp. 

Ibid. 
IRREGULARITY. 
See  Pbactici,  L 
Tbxspass,  I. 

ISLE  OP  WIGHT. 
See  TuB»rKx  Acts. 

ISSUE. 
See  DxTisx,  2. 


JOINT-STOCK  COMPANY. 
See  Stamp,  2. 

JUDGES'  ORDERS. 
£Sp»JIxgula  Gs^rsaALis,  I. 

JUDGMENT  AS  IN  CASE  OP  A  NON- 
SUIT. 

It  is  no  ground  for  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  without  a 
peremptory  undertaking,  that  the  plaintiff 


has,  since  the  commencement  of  the  actioii, 
discovered  that  the  debt  is  recoverable  in  a 
court  of  requests.    Nicholson  v.  Jackton. 

Page  622 
JURAT. 
See  Aftidayit,  L 

JURY. 
Affidavits  of  jurymen  as  to  what  passes  among 
themselves  with  reference  to  a  verdict,  are 
not  admissiblo.    BenlUy  v.  Fleming.      479 


LANDLORD  AND  TENANT. 
L  Construction  of  Jgreement. 
L  By  a  memorandum  in  writing,  A.  agreed  to 
let  to  B.  a  house  «  at  a  yearly  rent  of  60/." 
with  a  proviso  that  A.  should,  **m  conai- 
deration  of  the  yearly  rent  as  aforesaid  being 
duly  paid,"  give  B.  quiet  possession  of  the 
said  house:  and  B.  agreed  «to  pay  the 
aforesaid  rent  of  50/.,  and  all  taxes,"  dec. 
The  memorandum  then  concluded  Uius — 
^  likewise  the  stable  and  loft  over,  now  oc- 
cupied by  H.,  at  a  Jurther  rent  of  25/.  per 
annum, — ^Co  be  paid  on  the  usual  quarter 
days: — 'Held,  by  Coltman,  Cresswell,  and 
Erie,  Js.,  absente  Tindal,  C.  J.,  that  the  fB- 
servation  of  quarterly  payments  applied  only 
to  the  25/.  rent,  and  not  to  the  502.  Coomber 
V.  Howard.  440 

IL  DoubU  Value,  under  2W.^  M.sess.  I,  c.  5, 
S.4. 

2.  In  case  upon  the  2  W.  d&  M.  c.  5,  a.  4,  for 
double  value,  for  distraining,  no  rent  being 
due,  the  jury  ought  to  be  directed,  if  they 
find  for  the  plaintiff,  to  give  damages  to 
double  the  amount  of  the  value  of  the  goods. 
Masters  v.  Farris.  715 

m.  Second  Distress. 

3.  Trover  lies  against  a  landlord  who  makes  a 
second  distress  for  the  same  rent,  when  he 
might  have  taken  sufficient  at  first,  or  where, 
having  taken  a  sufficient  distress  at  first,  he 
Toluntarily  abandons  it    Dawson  v.  Cropp. 

961 

4.  In  trover  for  household  fumitnre,  the  de« 
fendant  pleaded  that  he  took  the  goods  as  a 
distress  for  renL  Replication,  that,  after  the 
rent  became  due,  and  before  the  distress  in 
the  plea  mentioned,  the  defendant  took  goods 
of  the  plaintiff  other  than  those  in  the  count 
mentioned,  as  a  distress  for  the  arrears  of 
rent,  the  said  goods  being  liable  to  a  dis- 
tress for  the  said  rent,  and  of  sufficient 
value  to  satisfy  it,  and  that  the  defendant 
could  and  might  have  satisfied  the  arrears, 
dec,  thereout,  yet  that  he  wrongfully  and 
vexatiously,  and  without  excuse,  refused  and 
neglected  so  to  do,  6k. 

3g2 
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Held,  a  good  anfwer  to  the  plea;  for, 
aasaming  the  rent  to  remain  due,  still  the 
landlord  could  not  under  the  ciicumstanoes 
take  a  second  distress.    Dawttm  v.  Cropp. 

Page  961 
5.  Rejoinder — that  the  goods  first  seized  were 
not  of  sufficient  value  to  satisfy  the  arrears 
of  lent,  and  that  the  defendant,  before  the 
making  of  the  second  distress,  lawfully 
abandoned  and  put  an  end  to  the  first,  and 
withdrew  from  possession,  and  that  the  rent 
so  distrained  for  remained  wholly  due  and 
unsatisfied.  Surrejoinder — ^that  the  goods 
and  chattels  in  the  replication  mentioned 
were  of  sufficient  value  to  satisfy  the  arrears 
of  rent : — 

Hetdf  that,  if  the  rejoinder  could  be  read 
80  as  to  make  the  insufficiency  of  the  goods 
difttrained  the  ground  of  abandoning  the  dis- 
tress, the  averment  of  insufficiency  was  ma- 
terial, and  the  surrejoinder  traversing  it, 
good ;  but  that,  if  it  could  not  be  so  read, 
the  rejoinder  was  bad,  as  not  showing  any 
lawful  ground  for  relinquishing  the  first 
distress,  and  taking  a  second.  Ibid. 

LEASE. 
See  CoTBNAiiT,  I.  IL 

LIBEL. 

See  Costs,  II. 

Effect  of  Inmtendo. 

A  declaration  for  a  libel  stated  that  on  a  cer^ 
tain  night,  a  gentleman  was  hocussed  and 
robbed  in  a  public-house  kept  by  the  plain- 
tiff—innuemfo,  "that  a  person  had  been 
feloniously  drugged  and  robbed  in  the  said 
public-house,  and  thereby  intending  to  cause 
it  to  be  believed  that  the  said  public-house 
was  the  resort  of,  and  frequented  by,  felons, 
thieves,  and  depraved  and  bad  characters." 
The  jury  having  returned  a  verdict  for  the 
defendant,  notwithstanding  that  witnesses 
called  for  the  plaintiff  stated  that  they  had 
ceased  to  frequent  the  plaintiff's  house  in 
consequence  of  the  publication,  and  that  they 
understood  the  libel  as  an  imputation  upon 
the  plaintifll  and  upon  the  character  and 
conduct  of  his  houae^the  court  refused  to 
grant  a  rule  for  a  new  triaL  Broome  v.  Gos- 
den.  728 

And  see  p.  738,  n.  (a). 

LIBERUM  TENEMENTUM. 
See  Custom ABT  Fbsbhoi.i). 

LIMITATION. 
See  DfivisB. 

LOTTERY. 

See  HoBSE-BACiiro 

1.  To  debt  for  money  had  and  received,  the 

defendant  pleaded,  that  a  certain  race  was 

about  to  be  run,  and  that  an  illegal  game 

called  a  lottery,  not  authorized  by  law  or  act 


of  parliament,  waa  aet  vp  by  the  AmAi^tAmtA 
for  certain  subscribers  of  IL  each,  (in  the 
whole  amounting  to  165,)  to  be  paid  to  the 
defendant  under  regulations  in  sobstanoe  tm 
follows: — that  the  subscriber  whose  name 
should  be  drawn  out  of  a  box  next  after  the 
name  of  the  horse,  (drawn  from  another  box,) 
which  horse  should  be  placed  first  in  the  race, 
should  be  entitled  to  receive  from  the  de- 
fendant 100/.  The  plea  then  alleged  that 
the  subscriptions  were  paid  by  the  plaintiff 
and  others  to  the  defendant,  and  thai  the 
plainti^  under  the  regulations,  became  en- 
titled to  the  100/.:— J9eU,  that  the  pJea  dit- 
closed  a  transaction  within  the  prohibition  of 
the  lottery  acts  10  &  11  W.  3,  c  17,  and 
42  O.  3,  c.  119.  JUport  t.  Nutt.  Page  974 
3.  Held,  also,  that,  supposing  the  tranaadion 
to  be  a  bet,  it  was  an  illegal  bet  Und, 

3.  Held,  also,  that  the  plea  was  good  in  fonn, 
as  setting  up  illegality  of  consideration  bj 
sUtute.  Ibid, 

4.  In  assumpsit  for  money  had  and  received,  a 
plea  that  the  money  was  the  amount  of  a 
prize  in  an  illegal  lottery  held  by  the  defisnd> 
ant,  and  thak  he  paid  over  the  amount  to  J. 
8.,  whom  he  conceived  to  be  the  winner,  and 
who  was  entitled  to  receive  and  to  retain  the 
money,  is  bad  for  duplicity.    Home$  ▼.  LodL 

5M 


MANOR. 
See  CvsToxABT  Fbxxbold. 

MARRIAGE. 
Set  PowxB. 

MATERIAL  EVIDENCE. 
See  Fbacticb,  IV. 

MEMORANDA,  1004. 

MESNE  PROFITS. 
Sh  Cotbhjlbt,  IL 

MISDEMEANOR. 

See  Pbisobbb; 

MISDIRECTION. 
See  Bills  ako  Notbs,  III. 
.  The  plaintiffs  declared  in  assumpsit  upon  a 
contract,  by  which  they  were  to  manufac- 
ture and  fix  for  the  defendant  a  certain  oop' 
per,  dec,  necessary  for  the  fitting  up  of  % 
brew-house,  according  to  a  specification,  for  a 
certain  price,  and  the  defendant  was  to  per* 
mit  the  plaintiffs  to  put  up  the  work,  and 
pay  for  the  same  on  the  delivery  and  fixing 
up  thereof;  assigning  as  a  breach  that  the 
defendant  would  not  permit  the  plaintifla 
further  to  proceed  with,  and  to  complete  the 
work,  but  discharged  them  therefrom.  Upon 
the  trial  of  an  issue  on  the  readiness  of  the 
plainti£b  to  manu&ctuie  and  complete  the 
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eopper,  ice^  H  was  left  to  flie  juiy  to  ny, 
upon  the  evidence,  which  party  was  in  fault 
in  oocaaioning  the  contract  not  to  be  carried 
into  e£bct: — Held,  no  misdirection.  Pon- 
Hfix  ▼.  WUkitum.  Page  75 

S*  On  showing  cause  against  a  rale  for  a  new 
tiial,  on  the  gioimd  of  misdirection,  the 
piaintiff  consented  to  abandon  that  part 
of  bis  demand  to  which  the  miadirection 
applied — ^tbe  court,  without  the  assent  of  the 
defendant,  discharged  the  rule  as  a  rule 
for  a  new  trial,  and  made  a  rule  absolute 
for  reducing  the  damages.  Jdoore  t.  Tuck- 
wll  *   607 

MONEY  HAD  AND  RECEIVED. 

Action  for,  where  maintainable. 
1.  Certain  shares  in  a  joint-stock  company 
were  deposited  by  B.  with  A.,  to  be  sold  by 

A.  in  case  B.  neglected  to  provide  for  two 
billi  accepted  by  A.  for  B.'s  accommodation. 

B.  having  failed  to  provide  for  the  bills,  A. 
sold  the  shares,  and  gave  notice  of  that  fact 
to  B.,  who  refused  to  execute  a  transfer  to 
the  purchaser.  In  an  action  for  money  had 
and  received,  brought  by  A.  to  recover  the 
amount  paid  by  him  to  take  up  one  of  the 
bills,  B.  pleaded  in  bar  the  deposit  and  sale 
of  ihe  shares.  Upon  an  issue  taken  on 
this  plea : — Held,  that  B.  was  entitled  to  the 
▼erdict,  notwithstanding  his  refusal  to  give 
effect  to  the  sale,  by  executing  a  transfer. 
i?osf  V.  Motes.  227 

%.  A  fi.  fa.  issued  against  B.  When  the 
officer  went  to  B.*s  premises,  on  the  11th 
of  July,  to  execute  the  warrant,  he  found  a 
man  in  possession  on  behalf  of  trustees  un- 
der a  deed  of  assignment  executed  by  B.  for 
the  benefit  of  his  creditors.  The  officer  there- 
upon retired  without  making  a  levy.  On  the 
I4th,  a  Jiat  issued  against  B.,  under  which 
be  was  duly  declared  bankrupt  On  the 
16th  of  August,  the  officer  again  entered, 
and  made  an  inventory  of  the  goods  on  the 
premises,  asserting  that  he  considered  him- 
self in  possession.  On  the  2d  of  September, 
the  assignees  of  B.  paid  the  sum  claimed 
under  the  writ,  in  order  to  prevent  the  sheriff 
fiom  proceeding  to  a  sale,  which  he  threat- 
ened to  do : — 

Held,  that  the  assignees  were  entitled  to 
recover  back  the  money  so  paid,  as  money 
had  and  received  to  their  use ;  and  that,  if 
neoessaiy,  it  must  be  assumed,  as  against 
the  sheriC  that  he  was,  at  the  time,  in  pos- 
nanon  of  the  goods.  Valpy  ▼.  ManUy.  694 

And  tee  Bakkbupt,  IL  1. 

LOTTEBT. 

MONET  PAID. 

Adtion  for,  where  maintttinable. 

The  plaintiff  and  defondant  respectively  were 
under-lessee^  at  distiACt  rents,  of  separate 


portions  of  premises,  the  whole  of  which 
were  held  under  one  original  lease,  at  an 
entire  rent  The  plaintiff,  having  paid  the 
whole  rent  under  a  threat  of  distress,  brought 
an  action  to  recover  the  proportion  of  rent 
due  from  the  defendant,  as  for  money  paid 
to  his  use : — Held,  not  maintainable.  Htm- 
ter  V.  HwU.  Page  300 


NEGLIGENCE. 
See  Naw  Tbial,  IV. 

NEW  TRIAL. 

Miiearriage  of  the  Officer  in  taking  the  Verdict. 

1.  In  case  for  an  infringement  of  a  patent,  the 
judge  left  three  questions  to  the  jury ;  and, 
on  their  retiring  to  consider  their  verdict,  he 
handed  to  the  associate  ^an  abstract  of  the 
pleadings,  desiring  him  to  tske  their  finding 
separately  on  the  three  questions  so  sub- 
mitted to  them.  The  jury  returned  into 
court,  stating  that  they  found  a  verdict  for 
the  plaintiff  generally.  The  counsel  for  the 
defendant  requested  the  associaie  to  put  the 
questions  separately :  this  he  declined  to  do, 
notwithstanding  one  of  the  jurymen  in- 
timated that  three  points  had  been  distinctly 
put  to  them  by  the  judge;  the  plaintifTs 
counsel  objecting  to  that  course: — >The 
court  directed  a  new  trial  without  costs. 
Bentley  v.  Fleming.  479 

2.  Affidavits  of  jurymen  as  to  what  passes 
among  themselves  with  reference  to  a  ver- 
dict, are  not  admissible.  Ibid. 

II.  Inadequacy  of  Damaget. 

3.  In  case  for  an  injury  to  the  plaintiff's  repu- 
tation, by  the  sale  by  the  defendant  of  gun- 
locks  of  an  inferior  fabric  with  the  name  of 
the  plaintiff  stamped  thereon,  the  jury  hav- 
ing returned  a  verdict  for  the  defendant, 
upon  an  issue  on  the  sufficiency  of  6/.  paid 
into  court,  on  the  ground  that  that  sum 
covered  the  pecuniary  damage  actually  sus- 
tained,— the  court,  on  an  application  for  a 
new  trial,  declined  to  interfere.  Manton  v. 
Bales.  444 

4.  In  an  action  against  a  surgeon  for  negli- 
gence, whereby  the  plaintiff  lost  his  leg,  a 
verdict  being  found  for  the  plaintiff  vrith 
nominal  damages,  the  court  refused  to  grant 
a  new  trial,  the  judge  having  expressed  him- 
self satisfied  with  the  verdict  GiM>t  v.  Tw 
naley.  640 

m.  FiUng  Affidavitt. 

6.  The  court  will  not  allow  additional  affidavits 
to  be  filed  in  support  of  a  motion  for  a  new 
trial,  after  the  expiration  of  the  time  for 
moving.  Rid, 
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IV.  Negligence  of  Miomey, 
6.  The  plaintiff  in  an  action  of  ciim.  con.  hav- 
ing been  nonsuited  in  consequence  of  the 
accidental  absence  of  his  attorney,  the  court 
granted  a  new  trial  on  payment  of  costs,  as 
between  attorney  and  client,  it  appearing  that 
another  action  might  be  barred  by  the  statute 
of  limitations^  and  the  plaintiff  be  thereby 
precluded  from  taking  ulterior  proceedings. 
Jyling  ▼.  Goldring,  Page  635 

jind  ue  LAVDLoaD  aitd  Tivjlht. 

LlBBL. 

NONSUIT. 
Where  a  defendant  applies  for  a  nonsuit  on 
the  ground  that  the  contract  declared  on  is 
not  proved,  and  the  judge  declines  to  non- 
suit, but  reserves  the  point,  and  the  jury 
find  for  the  defendant,  it  is  competent  to  him 
to  set  op  the  objection  taken  at  the  trial,  in 
answer  to  a  rale  nisi  for  a  new  trial  obtained 
on  the  ground  that  the  verdict  is  against 
evidence.    Mummery  v.  Paid.  316 

NOTICE. 

I.  Of  Ad  of  Bankruptcy. — See  BAiruurrr,  1. 
n.  Of  Action. 

By  an  act  for  regulating  the  relief  and  employ- 
ment of  the  poor  of  the  parish  of  A.,  and  for 
other  local  purposes,  it  is  enacted  that  no 
action  shall  be  commenced  for  any  thing 
done  in  pursuance  of  that  act,  until  after 
twenty-one  days'  notice,  dec  In  trespass 
against  parish  officers  appointed  under  the 
act,  ibr  imprisoning  the  plaintiff  in  the  work- 
house upon  a  supposition  that  he  was  in  a 
dangerous  state  of  insanity : — Held,  that  the 
defendants,  not  having  pursued  the  course 
pointed  out  to  parish  officers  by  the  9  G.  4> 
c  40,  with  regard  to  pauper  lunatics,  and 
therefore  not  being  protected  by  that  act, 
were  not  entitled  to  notice  of  action  under 
the  local  act    Eliot  ▼.  Alkn.  18 

III.  0/ jE>if Aonour.— 5m  Bills  AKoNoTXS,!!. 

NUISANCE. 
Set  Cask. 


PAPER  BOOK& 
DuiTSBT  oF.^ — See  Rboula  GnrsKAUs,  11. 

PART-OWNER. 
Set  Etioehcb,  II. 

PATENT. 

I.  TitUof 
1.  In  case  for  an  mfringement  of  a  patent,  the 
defendant  pleaded — that  the   invention  in 
respect  whereof  the  letlera-patent  were  grant- 


ed, was  an  invention  stated  and  rapMmtad 
by  the  plaintiff,  in  applying  for  tiM  lettn»> 
patent,  to  be,  and  was  therein  called  and 
intituled  «  The  invention  of  making  or  pav- 
ing public  streets  and  highways,  and  pnbiie 
and  private  roads,  courts,  and  bridges  with 
timber  or  wooden  blocks^' — that  the  lettei*- 
patcnt  were  granted  for  and  in  retpeet  of 
the  said  invention,  by  and  under  the  namey 
style,  and  title  of  **  The  invention  of  making 
or  paving  public  streets  and  higfavrays,  and 
public  and  private  roads,  courts,  and  bridges 
with  timber  or  wooden  blocks;"  and  bj  and 
under  no  other  name,  style,  or  title— and 
that  the  said  style  and  title  was,  in  its  daim, 
description,  and  definition  of  the  aaid  inven- 
tion, too  large,  uncertain,  ambiguous,  and 
vague,  and  inconsistent,  inapplicable,  and  at 
variance  in  respect  of,  to,  and  with  the  n^ 
ture  of  the  invention  as  described  and  ascer- 
tained by  the  specification ;  by  reason  where- 
of the  patent  was  void.  The  plaintiff  re- 
plied, that  the  letters-patent  were  granted  for 
and  in  respect  of  a  certain  invention  called 
and  intituled  **  An  invention  of  making  or 
paving  public  streets  and  highways,  and  pub- 
lic and  private  toads,  courts,  and  bridgea, 
with  timber  and  wooden  blocks,'*  and  not 
for  **  The  invention  of  making  or  paving 
puUic  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  tin^ 
her  or  wooden  bk>cks:" — Hdd,  an  apt 
traverse  of  the  pka.    Sttad  v.  Carey. 

Page  496 

IL  Enrolment  of  Spectfirationm 

2.  A  declaration  in  case  for  infiingement  of  a 
patent,  set  out  the  proviso  for  making  the 
letters-patent  void  in  case  of  the  non-enrol- 
ment of  a  specification  within  six  calendar 
months,  and  averred  peribrmance  of  that 
condition.  Plea,  that  the  patentee  "  did  not 
particularly  describe  and  ascertain  the  natoie 
of  the  alleged  invention,  and  in  what  manner 
the  same  was  to  be  performed,"  concluding 
vrith  a  verification : — »Hcld,  that  performance 
of  the  condition  of  enrolment  was  properly 
alleged  in  the  declaration ;  though  it  did  not 
appear  on  the  face  of  the  declaration,  direct- 
ly, or  by  necessary  implication,  that  the  ax 
months  allovred  for  enrolment  had  expirad 
before  action  brought   BeniUy  v.  Gcldthorp, 

368 

3.  Held,  also,  that  the  plea  improperly  oon- 
cluded  with  a  verification.  Ihid. 

m.  Construction  of  Sjpecyicatiom, 

4.  A.  obtained  a  patent  for  «improvementa  in 
the  manu&cture  of  woollen  fiibrics,  or  fabrics 
of  which  wools,  furs,  or  hairs,  are  the  prin- 
cipal ingredients,  as  well  as  for  Uie  madii- 
nery  used  therein."  In  the  specification,  tbe 
main  object  of  tho  inventor  was  stated  to  be 
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Mthfi  malEing  of  cloth  by  felting  alone, 
withoat  spinning  or  weaving;"  and  the 
principal  feature  of  it  to  be,  the  «  obtaining 
a  long,  eten,  and  uniform  bat  of  wool,  or 
other  materials,  of  any  reqnired  length,  width, 
or  thiekneea,  suitable  to  be  made  into  com- 
mercial ends  or  pieces  of  cloth."  The  spe- 
ei^cation  described  the  mode  of  producing 
eloth  by  felting,  by  receiving  the  sUver  direct 
.  from  the  carding-engine,  between  two  long 
revolving  aprons,  and  placing  it  in  successive 
folds,  until  the  required  tUckneas  was  at- 
tained: it  then  described  the  process  of  felt- 
ing, and  the  machinery  used  for  that  pur- 
pose, recommending  the  use  of  soap  and 
water  in  combination  with  rollers,  in  prefer- 
ence to  acidulated  water,  as  theretofore  used, 
and  proceeded  as  follows: — <(In  order  to 
increase  the  felting  action,  it  is  veiy  desira- 
ble to  allow  the  felting  rollers  to  act  upon 
the  doth  in  as  many  directions  as  possible. 
By  the  reciprocating  motion  of  this  machine, 
we  have  seen  that  this  action  is  produced,  in 
each  direction,  longitudinally ;  and,  in  order 
to  do  this  in  other  directions,  the  cloth  is 
taken  from  the  last  machine  and  placed  in 
the  entering  end  of  «potber  similar  felting- 
machine ;  but,  instead  of  being  entered  as 
before,  the  piece  is  first  passed  between  two 
feeding-rollers,  T.,  One  of  which  is  shown 
in  figure  30,  and  which  are  placed  at  an 
angle  with  the  feeding  apron,  of  near  forty- 
five  degrees.  These  two  rollers  have  a  ve- 
locity of  from  three  to  four  times  that  of  the 
feeding-apron  upon  which  the  cloth  is  thrown 
in  regular  folds  as  it  enters,  lying  at  nearly 
the  same  angle  as  the  position  of  the  rollers. 
This  now  causes  the  action  to  take  place 
diagonally  across  the  piece  of  cloth,  and 
after  having  passed  through  in  this  direction, 
it  -is  reversed,  and,  when  again  passed,  the 
action  is  nearly  at  right  angles  with  the 
last."  The  specification  then  proceeded  to 
describe  a  raising  machine,  the  raising-cylin- 
ders of  which  are  placed  in  a  diagonal  posi- 
tion, «one  acting  from  one  of  the  lists 
towards  the  other,  and  the  other  in  the  op- 
posite direction." 

The  patentee  claimed  (amongst  other 
things)  the  application  of  the  compound 
apron,  and  the  extended  sliver  itself  as  dtk 
scriUd  in  the  tper^ration,  applied  to  forming 
a  bat  by  successive  folds  or  layers,  for  the 
production  of  long  or  commercial  ends  of 
cloth,  without  spinning  or  weaving;  and 
also  the  diagonal  or  cross-felting  as  before 
described ;  the  diagonal  position  of  the  rais- 
ing-cylinders;  and  the  use  of  soap  and 
water,  in  combination  with  the  rollers,  in 
lieu  of  acidulated  water. 

Prior  to  the  date  of  the  patent  in  ques- 
tion, B.  obtained  a  patent  fer  "  improvements 
in  the  manufacture  of  hosiery,  shawls,  car- 
pets, rugs,  blankets,  and  other  febrics."  In 
VOL.  I.  i 


hii  specification,  B.  described  a  mode  of 
cross-felting, — ^which  was  stated  by  one  of  the 
defendant's  witnesses  to  be  substantially  the 
same  in  principle  as  that  described  by  A.,  as 
follows : — M  The  rollers,  R.,  are  made  to  tr»* 
verse  across  the  semi-cylinders;  and,  after 
passing  many  times  across  them,  so  as 
thoroughly  to  roll  the  bat  horizontally,  the 
roUera  should  be  lifted  up,  by  means  of 
straps  attached  to  their  ends,  and  by  suitable 
machineiy  placed  above  the  same;  and  the 
position  of  the  rollers  should  then  be  shifted, 
so  as  to  make  them  travel  angularly ;  first, 
several  times  in  one  direction,  and  after- 
wards, by  being  again  properly  shifted,  from 
angle  to  angle,  in  the  opposite  direction." 
Both  soap  and  water  had  been  used  before 
in  felting,  and  rollers  also,  but  not  in  com- 
bination : — 

Heldj  that  the  claims  in  the  specification 
in  respect  of  the  fonnatioo  of  a  bat  by  the 
extended  sliver  as  therein  described,  the 
raising-machine,  and  the  method  of  crosa- 
felting,  were  not  too  large.   jiUen  v.  Rawton. 

Page  561 

6.  Heldj  also,  that  the  claim  for  the  use  of 

soap  and  water  in  conjunction  with  the 

rollers,  was  well  founded.  Ibid. 

IV.  Cof^irmaiion  of,  by  Jet  of  Parlimnent. 

6.  By  an  act  of  parliament,  to  be  judicially 
taken  notice  of,  reciting,  that  letters^tent 
had  been  granted  to  A. ;  that  the  specifica- 
tion was  enrolled  within  six  months  instead 
of  being  enrolled  within  four  months  after 
the  date  thereof,  as  required  by  the  lettenh 
patent;  that  the  letters-patent  contained  a 
proviso  fer  making  them  void  if  they  should 
become  vested  in,  or  in  trust  for,  more  than 
tvothoe  persons ;  and  that  certain  persons  had 
agpreed  to  form  themselves  into  a  company 
for  the  purpose  of  working  the  patent — 
powers  were  given  for  the  formation  of  a 
company,  and  enabling  the  patentee  to  as- 
sign the  patent  to  them,  or  to  license  them 
to  work  it.  A  tuhsequent  section,  reciting 
the  non-enrohnent  of  a  specification  within 
due  time,  and  that  such  non-enrolment  had 
arisen  from  inadvertence  and  misinformation, 
and  that  it  was  expedient  that  the  patent 
should  be  rendered  valid  to  the  extent  ther^ 
inafter  mentioned,  ebacted,  that  the  letter*- 
patent  should,  during  the  remainder  of  the 
term,  be  considered,  deemed,  and  taken  to 
be  as  valid  and  efiectual  to  all  intents  and 
purposes  as  if  the  specification  thereunder, 
so  enrolled  by  A.  within  six  months  after 
the  date  thereof,  had  been  enrolled^  within 
/ot«r  months : — 

Heldy  that  the  confirmation  of  the  patent 
was  unconditional,  and  was  not  dependent 
on  the  formation  of  a  company.  Sttad  v. 
Cany.  496 
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7.  The  defendant  fiirtfaer  pleaded,  Aat,  befine 
the  paaaing  of  the  act»  and  afVer  the  expira- 
tion of /o«r  calendar  months  next  and  im- 
mediately after  the  date  of  the  plaintiff's 
patent,  he  obtained  a  patent  for  an  invention 
of  certain  improvement*  in  paving  for  co- 
vering streets,  roads,  and  other  ways ;  that 
his  invention  then  applied  to  blocks  of 
wood,  and  was  a  material  and  sabetantial 
and  bond  fide  improvement  of  and  npon  the 
invention  of  the  plaintiff;  that  the  same 
coold  not  be  made^  used,  or  exercised  vrith- 
out  at  the  same  time  making,  uiing,  and  put- 
ting in  practice  the  plaintiff's  invention; 
and  that,  in  the  due  and  legitimate  exercise 
and  enjoyment  of  his  patent,  he  neoesnrily 
and  unavoidably  used  the  plaintiff's  inven- 
tion : — Held,  bad  on  demurrer;  the  operation 
of  the  statute  being  to  effect  a  complete  con- 
firmation of  the  plaintiff's  patent,  and  to 
preclude  the  defendant  from  using  the  plain- 
tiff's invention,  notwithstanding  the  grant 
to  the  defendant      Stead  v.  Carey, 

Page  496 

y.  SuggeitioHM  bjf  Workmen, 

8.  The  adoption  by  an  inventor  of  a  suggestion 
made  in  the  coarse  of  experiments^  of  some- 
thing calculated  more  easily  to  carry  his 
conceptions  into  effect,  does  not  afiect  tiie 
validity  of  the  patent  jillen  v.  Rawton.  661 

VL  Plea  jmti/ying  under  a  former  Patent, 

9«  To  a  declaration  in  case  by  A.  against  B., 
fer  the  infringement  of  a  patent  for  <*  im- 
provements in  pumps,"  setting  out  the  grant 
of  the  letters-patent  to  A.  in  1837,  and  a  dis- 
claimer of  part  of  the  specification  in  1844, 
and  charging  a  aubsequent  making  and 
vending,  dtc,  of  A.'s  invention  by  B.,  B. 
pleaded,  that,  after  the  making  of  the  letters- 
patent,  and  before  the  disclaimer,  C.  obtained 
a  patent  for  "improvements  in  water-closets 
and  staffing  boxes  applicable  to  pumps  and 
cocks ;"  that,  after  the  grant  of  the  letters- 
patent  to  C,  and  before  A.'s  disclaimer,  C. 
granted  a  license  to  B.  to  make,  use,  dec., 
hii  invention,  so  fer  as  the  same  was  appli- 
cable to  stufiing-boxes  applicable  to  pumps; 
that  B.  had  made  and  aold  divers  large 
quantities  of  pumps  under  the  said  Doense, 
and  that  the  grievances  in  the  declaration 
were  the  making,  using,  dec,  as  aforssaid, 
the  said  improvements  in  pumps  for  which 
the  said  letters-patent  were  granted  to  C, 
and  the  said  license  granted  to  B. ; — Heldj 
that  the  plea  did  not  suflldently  confess  and 
avoid  the  matters  charged  in  the  declaration. 
Stacker  v.  Warner,  148 

Vir,  Effect  of  DUclttimer. 

10.  Qyore,  the  e£bct  of  a  disclaimer  of  part  of 
m  ipedfication,  upon  rights  acquired  under 


a  patent  granted  to  another  pemn  pvraoariy 
to  the  entry  of  such  disclaimer.  Stocktr  ▼. 
Warner.  Page  148 

Jnd  see  CoPTmioHT,  IL 

PAYMENT  SUPRA  PROTEST. 
See  Biu.s  jlvd  Notes,  IL 

PENALTY. 
See  TuKHFiKx  Acts. 

PIRACY. 
See  CoPTMovr. 

PLEADING. 
See  CoPTmioKT,  L 
GvABJLirrxB. 
IircoKs  Tax  Act. 
IsrsoLTXHT  Dbbtob. 
Patjutt,  L  IL  IV.  2. 
Tbxspass. 


L  j9virmeni  of  Readkuu  and  WiUmgnen. 

1.  A  declaration  for  not  accepting  a  quantity 
of  guanot  alleged  that  the  plaintifii  were 
ready  and  wHtting  to  deliver  the  guano  w> 
cording  to  the  termr  of  the  contract : — Heldj 
sufficient,  on  special  demurrer;  and  that  it 
was  not  necessary  for  the  jdaintifls  to  aver 
a  tender  or  ofier  to  deliver,  or  that  the  de- 
fendant dispensed  with  a  tender.  Boyd  v. 
Lett,  SSS 

%,  JlUgation  of  Breach, 

2.  In  assumpsit  by  A.  against  B.,  the  declara- 
tion set  out  an  agreement  under  which  B. 
was  to  be  let  into  possession  of  a  publio 
hoose,  and  to  purchase  certain  fittings,  dkc, 
for  66/n  4/.  thereof  to  be  paid  immediately, 
and  the  residue  on  the  80th  of  July,  on 
which  day  B.  was  to  be  let  into  pfflwessioo ; 
and,  if  either  party  failed  to  fiilfil  the  agre^ 
ment,  he  was  to  forfeit  30/.  to  the  other,  e» 
demand.  Averment,  that  A.  vras  always 
ready  and  willing,  and  ofiered  to  give  pos- 
session, and  to  seU  and  deliver  the  fitting^ 
dec.  Breach,  that,  although  B.  paid  the  4t, 
yet  he  did  not  pay  the  plaintiff  the  612^  or 
any  part  there^  or  pay  the  plaintiff  the 
80/.,  or  any  part  thereof:  Held,  on  special 

^  demniter,  assigning  for  cause  that  there  had 
been  no  demand  of  (he  30/.,  that  the  breach 
was  sufficient,  notwithstanding  the  reference 
to  the  clause  of  forfeiture  by  the  introduction 
of  the  words  negativing  die  payment  of  the 
80/.    Jfny/am  V.  Abrrif .  244 

n.  Can, 
I,  Traverte  too  Z/srge, 

3.  To  a  count  in.  trover  for  converting  eattfe 
and  goods,  to  wit,  beasts  of  the  plough,  im- 
plements of  husbandry,  books,  bedateade,  Ac, 
the  defendant  pleaded  a  justificitioQ  of  tfie 
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■euura  M  a  dietreM  lor  rent  The  plaintiff 
replied,  that  he  was  a  faoabandraan,  and  that 
the  goods  mentioned  in  the  count  were 
hoasta  of  the  plough  and  implements  of  hue- 
bandry,  there  being  other  available  distress 
upon  the  premises  at  the  time : — Held,  bad 
cm  special  demurrer,  inasmuch  as  it  pro- 
fessed to  answer  the  whole  of  the  plea,  which 
plea  embraced  all  the  articles  enumerated 
(under  a  videlicet)  in  the  count,  some  of 
which  were  not  implements  of  husbandry. 
Davits  ▼.  jMton,  Page  746 

8.  What  put  in  Issue  by  -  Not  GuOty." 

4.  A  declaration  in  case,  by  A.  against  B.,  for 
not  attending  the  trial  of  a  cause  between  A. 
and  G.  in  obedience  to  a  subpana,  alleged 
that  A.  had  a  good  cause  of  action  against 
C,  and  that  the  testimony  of  B.  was  mate- 
rial evidence  for  A.  on  that  trial ;  and  that, 
in  consequence  of  such  non-attendance,  A. 
was  compelled  to  withdraw  the  record,,  and 
became  liable  to  pay  to  the  then  defendant 
the  costs  of  the  day,  and  also  incurred  costs 
in  preparing  for  triaU  B.  pleaded — ^not 
guilty--Ieave  and  license — and  that  A.  might 
have  proceeded  to  the  trial  without  his  tes> 
timony : — 

Heldy  that  B.  having  admitted,  by  his 
course  of  pleading,  that  A.  had  a  good  cause 
of  action  against  C.,  it  was  not  competent  to 
B.  to  avail  himself  of  the  record  in  that  suit, 
(which  was  put  in  by  A.  for  the  purpose  of 
showing  that  such  record  existed  and  had 
been  withdrawn,)  to  show  that  the  declara- 
tion therein  was  so  defective  that  a  verdict 
thereon  would  have  been  fruitless.  Need- 
ham  T.  Fraser,  815 

6.  In  case  for  a  fraudulent  representation  on 
the  sale  of  a  commission  business,  the  de- 
claration alleged  that  the  plaintiff  bargained 
with  the  defendant  to  buy  hi»  interest  in  a 
certain  lease,  and  certain  fixtures,  dtc^  and 
the  good-will  of  a  certain  business,  for  700^., 
and  that  the  defendant,  by  falsely,  fraudu- 
lently, and  deceitfully  pretendmg  and  repre- 
senting to  the  plaintiff  that  the  amounts 
received  for  commission  in  the  course  of  the 
business,  and  the  net  profits  of  the  trade, 
were  of  a  certain  amount,  then  sold  to  the 
plaintiff  the  said  lease,  fixtures,  dec,  and 
the  goodwill  of  the  said  business  at  and  for 
a  certain  sum;  and  it  then  went  on  to 
allege  that  the  representation  was  false,  and 
a  consequent  damage  to  the  plaintiff: — Heldt 
that,  under  not  guilty,  the  plaintiff  was 
bound  to  prpve  a  sale,  (by  production  of  the 
agreement  between  the  parties,  which  ap- 
peared to  be  in  vrriting,)  as  well  as  a  false 
and  fraudulent  representation;  and  Aat  it 
was  not  enough  to  prove  an  assignment  of 
the  lease,  dtc    Mummery  v.  Paid,         816 


m.  Cwena$tt, 
Plea  of  Eviction, 

6.  To  covenant  for  rent  under  an  indenturei 
the  defendant  pleaded,  in  bar  of  the  further 
maintenance  of  the  action,  as  to  52/.  lOt., 
parcel  of  the  rent,  that  the  plaintiff  held  un- 
der a  lease  ironi  A.,  subject  to  a  proviso  for 
re-entiy  by  A.  for  breach  of  covenant;  that, 
on  the  Ist  of  January,  1844,  bef<Ae  any  part 
oi  that  rent  became  due,  the  plaintiff  incur- 
1^  a  forfeiture  by  breach  of  covenant;  that, 
in  consequence  of  such  forfeiture,  A.  re- 
covered in  ejectment  against  the  plaintiff; 
and  that  the  defendant  afterwards  paid  A* 
62/.  lOf^  for  the  profita  from  the  day  of  the 
demiae  in  the  declaration  (Ist  of  January, 
1844^  :—Held,  that  the  plea  disclosed  a  sub> 
stantial  answer  as  to  the  62/.  10s.,  orgufiKn- 
tativeness  not  being  pointed  out  as  a  ground 
of  demurrer.  Franklin  v.  Carter.    Page  760 

IV.  Debt. 
1.  Plea  amounting  to  «  Never  Indebted,^ 

7.  To  a  count  in  debt  upon  an  account  stated, 
the  defendant  pleaded,  as  to  18/.,  parcel  of 
the  money  in  that  count  mentioned,  an 
agreement  between  him  and  one  E.,  that  he 
should  purchase  of  £.  the  good-will,  stock, 
and  fixtures  of  a  public-house,  20/.  to  be 
paid  as  a  deposit,  to  be  returned  in  case  E. 
should  not  fulfil  the  agreement  on  her  part; 
that  the  defendant  paid  to  the  plaintiffs/,  in 
part  of  the  deposit,  and  gave  him  an  I.  O.  U^ 
for  18/;,  «  which  I.  O.  U.  was  the  account 
stated  in  the  last  count  mentioned  as  to  the 
said  sum  of  18/.,  parcel,  dec. ;"  and  that  £. 
failed  to  perform  the  agreement  on  her  part, 
and  consequently  became  bound  to  return 
the  deposit,  of  which  plaintiff  had  notice : — 
Held,  bad  on  special  demurrer,  as  amounting 
to  never  iudebtied.    Jacobs  v.  Fisher,       178 

2.  SoMt  post  Diem, 

8.  Debt  on  bond  in  the  penal  sum  of  4000/., 
the  condition  of  which  bond — after  reciting 
that  the  obligor  was  indebted  to  the  obligee 
in  2000/.,  and  that  the  latter  had  agreed  to 
accept  from  the  former,  interest  at  5/.  per 
cent,  payable  half-yearly,  during  the  joint 
lives  of  the  obligee  and  his  wife,  in  full  satis- 
faction and  discharge  of  the  debt,  provided 
the  same  were  regularly  paid — was  declared 
to  be,  that,  if  the  obligor  should  pay  the  in* 
tetest  in  the  manner  stipulated,  the  obliga- 
tion should  be  void ;  but,  in  case  of  failure 
in  payment  of  all  or  any  part  of  the  interest 
for  twenty-eight  days  next  after  each  pay- 
ment should  become  doe,  the  same  having 
been  demanded,  the  bond  was  to  remain  in 
full  force.  The  condition  further  stated  that 
it  was  agreed,  that  in  case  of  failure  in 
making  the  several  payments  aforesaid, 
within  the  respective  times  aforesaid,  the 
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bond,  or  any  payments  made  under  the 
■ame,  should  not  be  construed  or  taken  as  a 
discharge  of  the  debt  of  2000/.,  or  any  part 
thereof^  bat  the  same  should  forthmth,  after 
such  defiinlt,  become  due  and  payable  to  the 
obligee,  his  executors,  dec 

The  defendant  pleaded,  that  payment  of 
the  second  half-yearly  payment  was  not  de- 
manded by  the  plaintiff  on  the  day  it  became 
due,  or  at  any  time  within  twenty-eight  days 
after,  but  that  the  defendant,  after  the  twenty- 
eight  days,  and  before  the  commencement  of 
the  action,  paid  the  same  to  the  plaintiff,  who 
accepted  it  in  satisfactibn,  dec : — Heldy  on 
special  demurrer,  that  this  was  not  a  good 
plea  of  aohrit  put  diem,  within  the  4  Ann. 
c  16, 8.  12.    Marriage  ▼.  Marriage* 

Page  761 
V.  Tretpatt. 
Juttificalion* 

9.  To  a  declaration  in  trespass  qwxre  clausum 
f  regit,  charging  an  assault,  it  is  no  plea  that 
the  close  was  the  soil  and  freehold  of  J.  8., 
and  that  the  assault  was  committed  by  the 
command  of  J.  S.  io  removing  the  plaintifli 
after  request,  from  the  premises,  without 
alleging  that  J.  8.  was  poitated  of  the 
close.    Robtrti  ▼.  Tayler.  117 

And  tee  Costs,  L 
VL  Jhhbiguity. 

10.  To  a  count  by  A.  against  B.  for  goods 
sold  and  delivered,  B.  pleaded,  as  to  47., 
parcel,  dec,  that  on  a  certain  day,  at  the  re- 
quest of  A.,  he  delivered  to  C,  for  A.,  cer- 
tain goods ;  that  it  was  « then,"  to  wit,  on 
the  day  and  year  aforesaid,  in  consideration 
thereof,  agreed  between  A.  and  B.  that  A. 
abould  accept  such  delivery  to  C.  in  full 
satisfaction  and  discharge  of  the  premises  as 
to  the  4L,  dtc,  and  that  A.  did  <<then" 
accept  such  delivery  in  full  satisfiu;tion  and 
discharge: — Held,  on  special  demurrer  for 
ambiguity,  that  the  plea  was  bad,  inasmuch 
as  it  might  mean  eidier  that  the  agreement 
to  accept  the  delivery  of  the  goods  to  C.  in 
satisfaction  took  place  at  the  tame  time  as 
tho  delivery,  or  a<  a  tubiequent  period. 
Quad  V.  Payer.  782 

Vn.  Duplicity. 

11.  In  debt  on  a  promissory  note,  by  payee 
against  maker,  the  declaration,  after  showing 
that  the  writ  issued  on  the  1 7th  of  May, 
1846,  alleged  that  the  defendant,  on  the  26th 
of  March,  1844,  made  his  note  in  writing, 
and  thereby  promised  to  pay  to  the  plaintiff 
or  order  6902.  on  the  25th  of  March,  1845, 
which  day  had  expired  before  the  commence- 
ment of  the  suit,  and  then  delivered  the  note 
to  the  plaintiff;  and  that  thereupon  the  de- 
fendant then  agreed  to  pay  the  amount  of 
the  said  note  to  the  plaintiff,  on  requett. 


Special  demurrefy  aawgning  for  caoflBa 
that  the  declaration  was  doable  and  inooii- 
sistent,  and  that  it  was  nnoertain  whetbcr 
the  plaintiff  intended  to  rely  on  an  exprav 
or  an  implied  agreement : — 

Held,  that  the  deolaratioa  wis  snfBiifint 
Shq^perd  v.  Shqiperd.  Page  849 

12.  Duplicity  is  no  objection  Io  a  ooont  Rid, 

Jnd  tee  Lottxbt,  4» 

Vm.  hmatervd  Matter. 

13.  A  replication  which  answers  the  only  ma- 
terial part  of  a  plea,  is  good,  notwithstanifing 
the  introduction  of  an  insufficient  answer  to 
immaterial  matter  in  the  plea.  Hammomd 
▼.  CcUt.  916 

DC    lAberum  Tenementum — See  Ccstoxakt 
Fbkshold. 

X.    Plea  in  Confettion  and  Avoidance    See 
BjLKKKurr. 

XL    Averment  of  Performance  of  CondHion 
Precedent— See  Patbht,  IL  1. 

XIL    General  Plea  of  Performance  of  the  Con- 
dition of  a  Bond — See  Bonn. 

Xm.    Illegality  of  ConttderaUxm^-'See  Lox^ 

TBBT,  3. 

XIY.     Conchntion  of  PleaSee  PATBirr,  IL  S. 
XV.     Replieation  de  Injuria. 

14.  A  declaration  in  assumpsit  charged  the 
defendant,  in  two  counts,  as  the  acceptor  of 
two  bills  of  exchange,  and  in  other  counts, 
for  money  lent,  money  paid,  interest,  and 
upon  an  account  stated.  The  defendant 
pleaded,  as  to  the  first  and  second  counts, 
and  as  to  8522.  9«.  6<2.,  parcel  of  the  moneys  . 
in  the  third  and  subsequent  counts,  that  the 
bills  were  respectively  drawn  and  accepted 
for  and  on  account  of  the  sums  they  seve- 
mlly  represented,  paroel  of  the  said  sum  of 
852/.  9«.  Sd.,  and  for  no  otfier  consideration ; 
that,  after  they  respectively  became  due,  and 
before  the  commencement  of  the  suit,  the 
defendant  and  one  P.  transferred  certain 
stock  of  the  value  of  416/.  17f.  6d  m  full 
satisfecUon  and  discharge  of  the  sum  of 
416/.  17s.  6</.,  parcel,  dec,  and  of  the  eauaes 
of  action  in  the  decUuration,  so  for  as  they 
related  to  the  said  sum  of  416/.  17t.  6</.; 
that  the  defendant  gave  the  plaintiff,  and 
the  plaintiff  took  and  received  from  the  de- 
fendant, three  several  bills  of  exchange  for 
145/.  4«.  each ;  and  that  the  plaintiff  aio- 
cepted  and  received  the  stock  and  the  tails 
in  full  satisfection  and  discharge  of  the  said 
sum  of  852/.  9;.  &/.,  and  of  the  causes  of 
action  in  the  declaration  mentioned,  so  for 
as  they  related  thereto.  The  plaintiff  le* 
plied  dt  injuria:^-' 
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JSTtU,  that,  as  the  plea  let  up  matter  in 
diacfaarge,  and  not  in  excuse,  the  replication 
was  improper.    Barm  t.  Price,     Page  S14 

POSSESSION. 
MegatUm  of— See  PLXAotve,  V, 

POSTEA. 
See  AvBirsMSVT,  IL 

POWER. 
ExeeuHonef, 
Bj  a  deed  of  settlement  preparatoiy  to  the 
marriage  of  A.  and  B.,  lands  were  conveyed 
to  C.  and  his  heirs,  to  the  ose  of  B.  and  her 
heirs,  until  the  marriage;  and,  from  and 
immediately  after  the  solemnization  thereof, 
to  the  use  of  such  person  or  persons,  for 
such  estate  or  estates,  and  upon  such  trusts, 
&e.,  as  B.,  notwithstanding  coverture,  and 
whether  covert  or  sole,  and  without  consent, 
dbe,  should,  by  any  deed  or  writing  under 
seal,  or  by  her  last  will,  or  any  writing  in 
Che  nature  of,  or  purporting  to  be,  her  last 
will,  or  any  codicil  thereto,  limit,  direct,  or 
appoint,  dtc. ;  and,  in  default  of  and  until 
anch  appointment,  to  the  use  of  C,  during 
the  joint  lives  of  A.  and  B. ;  and,  after  the 
decease  of  either  of  them,  to  the  use  of  B., 
her  heirs  and  assigns^  for  ever. 

After  the  execution  of  the  settlement,  and 
before  the  marriage,  B.,  by  a  codicil  to  a 
will  made  by  her  aome  months  previously,  in 
terms  reierring  to  the  power  contained  in 
the  settlement,  devised  the  lands  in  trust  for 
the  children  of  the  marriage,  and,  in  default 
or  &ilure  of  children,  in  trust  for  A.  for 
life:— 

Held,  a  good  execution  of  the  power, 
though  the  deed  was  executed  before  the 
marriage,  and  the  event  upon  which  it  was 
to  take  efiect,  viz.,  the  marriage  of  A.  and  B., 
was  contingent    Logan  v.  BtlL  872 

Jnd  tee  OoTcirAifT,  IL 

PRACTICE. 

See  Adxisstofs. 
Costs,  IIL 
Dakaoxs. 

DlSCOKTIKUAKCX. 

BiSTRIlfOAS. 

JUDOXZNT  AS  IS  CASS  OV  A  NoFBUIT. 

NowsuiT. 

NoTicx  OF  Actios.  • 

Wabhakt  of  Attobszt. 

f .  hregularitiff  when  to  be  taken  Advantage  of 

1.  After  regular  appearance  entered  for  the 
defendant,  wr.  tTo/.,  a  motion  to  set  aside 
the  declaration  and  subsequent  proceedings 
on  the  ground  that  the  defendant  has  not 
been  served  with  process,  is  too  late.  Brooke 
V.  Bobertt,  636 


2.  The  application  should  have  been,  to  set 
aside  the  appearance.    Brooke  t.  Roberte, 

Page  636 
II.  luuahle  Pleat, 

3.  An  objection  that  pleas  delivered  by  a  de- 
fendant under  terms  to  plead  iesuably,  are 
not  issuable  pleas,  if  waived  by  tervUe  of  an 
order  for  particulars  of  setK»fil  Scott  v.  Wat» 
ton,  826 

m.  Staying  Proceedingt, 

4.  An  action  by  A.  against.  B.,  to  recover  the 
amount  of  two  checks  and  interest,  being 
at  issue  in  the  Exchequer,  and  the  trial  ap- 
pointed for  the  7th  of  December,  a  negotia- 
tion takes  place  on  the  6  th,  when  it  is  ar- 
ranged that  the  record  shall  be  withdrawn, 
and  that  B.  shall  submit  to  a  judge's  order 
for  payment  of  the  amount  claimed  on  the 
14th,  otherwise  judgment,  and  that  certain 
proceedings  in  Chancery  taken  by  B.  against 
A.  shall  be  withdrawn.  An  order  is  accord- 
ingly drawn  up  and  served.  B.  subse- 
quently discovering  evidence  that  he  con- 
ceives wilt  enable  him  to  substantiate  his 
defence  to  the  action,  obtains  a  rule  to  set 
aside  the  judge's  order,  upon  payment  of 
costs.  These  costs  are  taxed  and  paid  to  A., 
who  afterwards  brings  an  action  in  this  court 
against  B.  for  breach  of  the  agreement  under 
which  the  judge's  order  was  drawn  up : 

The  court  refused  to  stay  the  proceedings 
in  the  second  action,  as  not  being  founded 
upon  the  tame  eaute  of  action  as  the  first 
Wade  V.  Simeon,  610 

And  tee  Ejictitbiit,  II. 

rV.  Undertaking  to  give  Material  Emdenee, 

5.  The  defendant  bought  goods  of  A.  at  South- 
ampton, which  were  sent  to  him  at  Southsea, 
in  Hampshire.  Two  moiiths  afterwards  the 
plaintifi^  (for  whom,  it  appeared.  A.,  as  agent, 
had  made  the  contract,)  sent  the  defendant 
a  duplicate  invoice  enclosed  in  a  letter  jMsfni 
in  Middlesex.  In  reply  the  defendant  die* 
claimed  all  knowledge  of  the  plainti^  but 
admitted  the  contract  with  A.,  and  expressed 
his  willingness  to  pay  the  plaintift*,  provided 
A.  authorized  him.  so  to  do: — Held,  that 
these  letters,  A.'s  agency  being  proved,  were 
sufficient  to  satisfy  an  undertaking  to  give 
material  evidence  in  Middlesex.  GHUng  v. 
Dugan,  8 

V.  Trial  by  Prwito, 

6.  Quare,  whether  a  writ  of  trial  can  be  carried 
dawn  by  proviso,  Nicholson  v,  Jackton.    622 

VI.  Staying  ExectUion, 

7.  The  court  refused  to  stay  execution  in  an 
action  upon  a  judgment  for  a  sum  exoeedinir 
20/.  recovered  in  a  suit  originally  brought 
for  a  debt  not  amounting  to  that  sum,  upon 
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a  iQggvMtion  that  the  prooeeding  was  m 
fraud  of  the  7  dt  8  Vict  c.  96, 1.  67.  Jotqth 
▼.  Buxton,  Page  381 

PRETENCED  TITLE. 

aaUof. 

1.  A  aale  bj  an  admmutrator  of  a  «  pretenoed 
right  or  title"  to  premiflea  of  a  term  in  wiiich 
the  intestate  died  poMeind,  but  of  which  the 
adioiniatiator  never  had  possesaon,  ia  within 
the  prohibition  of  the  atatute  32  H.  8,  c.  9. 
Doe  d.  WUliami  ▼.  Evanu  717 

2.  A^  posaeised  of  a  term,  died  in  1828.  Bn 
who  h'ad  during  A.'i  life  resided  on  part  of 
the  premises,  at  A.'s  death  claimed  and  took 

'  n  of  the  whole,  and  retained  it  till 
died  in  1829,  having  by  his  will  devised 
the  premises  to  C,  who  remained  in  undla- 
tarbed  poayeasion  until  1841,  when  A.'a 
next  of  kin  took  out  letters  <^  administra- 
tion, and  sold  his  right  or  titie  in  the  pre- 
mises to  D.: — HthL,  that  the  convejanoe 
was  void,  as  well  at  common  law  as  by 
82  H.  8,  c  9.  Rid. 

PRISONER. 
Charging  •»  Executiom. 

I..  The  endorsement  of  ^  judge  is  a  sufficient 
authority  for  the  issuing  of  a  writ  of  habeaa 
corpus  ad  satisfiiciendum,  in  order  to  bring 
up  a  prisoner  to  charge  him  in  execution. 
Oibb  V.  King.  1 

2.  The  86th  rule  of  H.  2  W.  4,  which  reqnirea 
a  prisoner  to  be  charged  in  execution  within 
two  terms  after  trial  or  judgment,  does  not 
apply  to  a  party  in  criminal  custody.     Jhid. 

8.  This  court  has  no  power  to  issue  a  writ  of 
habeas  corpus  ad  satisfaciendum,  to  charge 
in  execution  a  prisoner  in  custody  under  a 
conviction  for  a  misdemeanor.  Ibid. 

4.  A  party  in  custody  under  process  of  con- 
tempt oi  this  court,  is  liable  to  be  charged  in 
execution  upon  a  judgment  in  this  eouit  in 
the  ordinary  way.     Wade  v.  Wood.        462 

PROCESS. 
Set  DisTBiirejis. 

PROMOTIONS,  1004. 

PROPERTY  TAX. 
Sti  IscoNx  Tax  Act. 

PROTEST. 
£>e  Bills  aitd  Notes,  II. 

PROVISO. 
See  Writ  of  Tbijll. 

PUBLICAN. 
Sec  Roass-BACivs. 

LOTTXBT. 


QUIET  ENJOYMENT. 
Seg  CovxvAHT,  n. 


RATIHABmO. 

&e  p.  69,  n.  (a). 

REGULA  OENERALia 
L  Jndga^  orden  a§  to  iigmng  jndgmenL 

Page  871 
n.  DeBvtry  of  ptqtef^booki.  871 

REPLEVIN. 

Set  DaXAOS  FXASJLHT. 

REWARD. 
The  defendants,  Vy  public  advertiaament,  eflai^ 
ed  a  reward  of  20l  to  any  person  who  would 
give  such  infonnation  aa  i^ould  lead  to  Iba 
appiehenaion  and  convictioa  of  the  party  er 
partiea  who  had  broken  into^  robbed,  and  set 
fire  to  their  premises.  One  B.,  whom  the 
plaintiff  had  taken  into  custody  on  anapictOD 
of  being  concerned  in  the  oflence,  oflfarad  to 
make  certain  diadoaurea  if  fomiahed  with 
something  to  eat  and  drink.  Tlie  plaintiff 
communicated  this  ofier  to  a  aob-inapeotor 
of  police,  who  took  B.  to  a  pablio4ionae,  and 
gave  him  refieshment;  whereupon  B.  made 
a  voluntary  confeasion,  which  loaulted  in  hie 
oonvictioo  and  transportation  for  the  crime 
in  question: — Held,  that  the  plaintiff. waa 
entitled  to  the  lewaid.  Smithy.  Moon,   48S 

RIGHT  OP  ENTRY. 
See  p.  719,  n.  (6). 

RIGHT  OF  WAY. 
See  TaxaFASs,  IL 

RIGHT,  WRIT  OF. 
See  WaiT  or  Rioht. 

RULE  TO  DISCONTINUE. 
See  DiscoHTiiruAHCx. 

RULEa 
See  HxeuLA  Gksxkalis. 


SALE. 
See  MovxT  had  axd  msoaiTsn,  I. 
Plsasiso. 

1.  A.  chartered  a  veasel,  of  which  B.  waa  maa- 
ter  and  part^wner,  for  a  voyage  from  Lon- 
don to  Sydney,  for  a  gross  sum  of  160<NL, 
payable  two  months  after  deaiance  at  the 
custom-house.  A.  bought  goods  of  C.  to  be 
shipped  on  A.'s  own  account  on  board  the 
vessel,  and  to  be  ^d  for  before  the  veasel 
left  the  port  of  London.  The  goods  were 
accordingly  abipped  by  C,  who  took  from 
the  mate  receipts  as  for  goods  shipped  on 
C.'s  account,  and  which  receipts  were  still 
kept  by  C.  Two  days  after  the  gooda  were 
shipped,  A.  became  insolvent  and  unable  to 
perform  his  contract  with  C.,  and 
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qaantly  agreed  with  C.  to  reaeiiid  it,  and 
ogned  an  order  directing  B.  to  deliver  the 
gooda  to  ihem.  The  g^ooda  were  demanded 
on  behalf  of  C,  both  before  and  after  the 
reaeiaeion  of  the  contract,  C.  oflering  at  the 
aame  time  to  pay  all  reasonable  chargea 
attending  each  re-deliTery,  and  every  lawfal 
claim  the  owners  might  have  upon  the  goods. 
B.  refused  to  deliver  the  goods  to  C,  on  the 
ground  that,  they  having  been  ahipped  for 
the  voyage  atated  in  t^  charter-party,  it 
wia  the  duty  of  B.  to  convey  them  to  their 
destination  t-^Held,  that,  aasuming  that  the 
property  in  the  goods  passed  to  A.  by  the 
shipment,  yet,  es  A.  had  neither  become 
bankrupt  nor  taken  the  benefit  of  the  insol- 
vent act,  bat  continued  tui  juris  up  to  the 
time  of  making  the  agreement  to  reacind 
t&e  contnct— by  the  operation  of  that  agree- 
ment and  the  delivery  order  given  by  A.,  the 
property  in  the  goods  re-vested  in  B.,  either 
in  his  original  right  aa  vendor,  or  aa  a  new 
light  derived  from  the  assignment  of  the 
vendee ;  and  that  the  refonl  of  B.,  upon  the 
ground  stated  by  him,  to  re-deliver  the 
gooda  after  the  demand  by  C,  the  contmct 
with  A.  being  readnded,  and  ihe  oflfer  then 
made  of  the  payment  of  the  reasonable 
chargea  and  all  lawful  daims,  was  a  wrong- 
ful convernon ;  there  being  nothing  in  the 
terms  of  the  charter-party  that  could  reatrain 
the  charterer  from  dealing  with  the  cargo  aa 
he  thought  proper,  or  prevent  him  from 
taking  out  the  cargo  before  the  aailing  of  the 
veasel,  or  to  entitJe  the  master  to  insist  on 
carrying  it  to  ita  original  destination. 
Thompmm  v.  SmalL  Page  828 

S.  QiMerc,  whether  or  not  C.  derived  a  new 
light  from  retaining  the  mate'a  receipt  and 
the  demand  made  by  him  before  the  reaeia- 
aion  of  the  contraott  IbitL 

SECUBITY  FOR  COSTS. 
See  CosTa,  III. 

8ET-0FP. 
Order  fir  ParUeulart  of-^Set  PnACTici,  IL 

SHARES. 

JVansfir  of—See  Movbt  had  ash  ns- 

caiviD,  1. 

SHIP  AND  SHIPPING. 
See  Sals. 

SMALL  DEBTS. 
See  Practice,  VL 

soLvrr  POST  diem. 

See  Plbadiko,  IV.  8. 

SPECmCATION. 
Conttruetkm  of-^See  PatsitTi  IIL 


STAMP. 

On  jSgreementM, 

1.  The  insertion  of  the  words  « for  value  re- 
ceived," do  not  render  an  L  O.  U.  liable  to  a 
note  or  an  agreement  stamp.  Gouid  v. 
Coombt.  Page  643 

8.  A  joint«tock  company,  of  which  the  ptam- 
tiff  and  defendant  were  directors,  occupied  a 
house  belonging  to  the  plaintiftl  A  draft 
agreement,  prepared  by  the  plaintiflTa  attor- 
ney, waa  submitted  to  the  aolidtora  pf  the 
oooopany,  and  by  them  approved  and  re- 
turned :  and,  at  a  subsequent  meeting  of  the 
directors,  a  resolution  was  made  empower- 
ing the  aolidtora  to  aign  the  agreement  cm 
behalf  of  the  company.  The  agreement,  how- 
ever, waa  never  signed.  In  debt  for  use  and 
occupation,  the  plaintiff  ofierod  the  draft  in 
evidence,  not  as  an  agreement  binding  per 
te,  (it  being  neither  dated,  stamped,  nor 
aigned,)  but  for  the  purpose  of  ahowing  that 
the  occupation  of  the  premiaea  was  to  be  by 
the  other  directors,  exclutioe  ofhimulfi^^ 

Held,  that  the  draft  was  inadmiasible,  for 
want  of  a  stamp,  inasmuch  as  it  could  only 
be  relied  <m  aa  proof  of  the  special  agree- 
ment, the  plaintiff's  position  predudtng  him 
from  maintaining  an  action  againat  a  oo> 
director  upon  an  unplud  contract  Chad- 
wick  V.  Clarke,  700 

8.  In  assumpsit  upon  artides  of  agreement, 
and  a  memorandum  of  the  aame  date,  en- 
dorsed thereon,  vaiying  the  terms,  the  con- 
sideration for  the  defendants'  promiaa  waa 
alleged  to  be  the  making  of  the  artidea  and 
memorandum,  and  the  undertaking  by  the 
plaintiflb  that  they  would  perform  every 
thing  in  the  articlea  and  memorandum  con- 
tained on  their  part  to  be  performed.  To 
prove  the  promise,  and  that  it  waa  made 
upon  the  consideration  alleged,  the  plaintiA 
oflfered  in  evidence  the  part  of  the  artidea  in 
their  custody,  signed  by  the  defendants,  with 
the  memorandum  on  the  back  thereof 
ngned  by  the  derk  of  the  company,  and 
by  the  agent  of  the  defendanta.  Both  these 
were  duly  stamped;  but  the  signaturea  of 
aome  of  the  defendants  to  the  articles  bdng 
atteated  by  a  witness  whoae  absence  waa  not 
accounted  for.  It  was  objected  that  the  arti- 
cles were  not  admissible;  and  they  were 
accordingly  rejected.  The  plaintifiii  then 
called  for  the  part  of  the  artidea  and  memo 
randum  which  waa  in  the  possession  of  the 
defendants,  aa  well  to  prove  the  considera- 
tion stated  in  the  declaration  aa  to  meet  the 
above  objection.  The  artidea  were  atamp- 
ed,  but  the  memorandum  waa  not;  aa  which 
ground  it  was  oljected  to  (m  the  part  of  the 
defendants,  and  rejected : — 

SembUf  that  the  evidence  waa  properly 
rejected.  Fitkmonger$*  Company  v.  Hobert* 
son.  to 
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STATUTE  OP  FRAUBa 
IfUemi  in  Xatii^— &■  Accouirr  wtated, 

8TAYING  PROCEEDINGS. 

See  DisGonTiHUAXcx. 

Ejbctmxitt,  n. 

PSACTIGX,  UL 


TENDER. 
See  Daxaox  Fbasakt. 

PuLADIirOy  L  1. 

TITHES. 

jfypeal  againat  Jhoard  of  Commiuioner, 

Where,  in  proceedizrgs  before  a  thhc-commis- 
Aoner  under  6  &  7  W.  4,  c.  71,  8.  46, 
sevenl  moduses  are  set  op  in  respect  of 
distinct  fanns,  and  the  annual  value  of 
the  payment  to  be  made  in  respect  of  each 
hxm  is  less  than  20/.,  his  decision  is  final, 
notwithstanding  the  whole  is  in  the  hands 
of  the  same  proprietor,  and  the  aggregate 
yearly  value  exceeds  202.  Tomlinton  ▼. 
Btmghey.  Page  663 

TITLE. 
See  pRXTxircxn  Titlx. 

TOBACCO. 
See  Wrkck. 

TRESPASa 

I,  Juttification  under  a  Writ  ofjufa. 

1.  To  a  plea  in  trespass  guare  domum  fregil 
by  A.  against  B.,  B.  justifies  under  a  fi.  fa. 
upon  a  judgment  obtained  by  B.  against  A. 
A.  replies,  that  the  writ  too*  irregularly  tued 
out  and  proeecuted,  and  that,  by  a  judge's 
order  (subsequently  made  a  rule  of  court) 
it  was  ordered  that  the  writ,  and  the  pro- 
ceedings thereon,  should  be  set  aside : — 

The  replication  was  held  good,  as  suffi- 
dently  showing  that  the  writ  was  set  aside 
for  irregularity*  Jiankin  v.  De  Medina,   183 

IL  Juttification  of,  in  Auertion  of  a  Right  of 
Way, 

2.  In  a  declaration  in  trespass  guare  claueum 
fregit,  the  first  count  charges  a  trespass  in 
M  a  certain  close  called  the  Church  Meadow, 
and  a  certain  other  close  called  the  Garden." 
The  second  chaiges  a  trespass  in  the  same 
doses, « in  other  parts  thereof."  The  de- 
fendant pleads  a  public  right  of  way  over 
the  closes  in  the  declaration  mentioned. 
Upon  proof  of  one  public  right  of  way  orer 
these  two  closes,  the  defendant  is  entitled  to 
the  verdict  upon  an  issue  taken  on  the  right 
of  way  pleaded.     Wood  v.  Wedge  wood,    273 


in.  Juttification  of  JttauU — See  Plsibx: 
jind  tee  Cask,  IL  2. 
Damaoxs,  n. 

TROVER. 
Where  maintainalfle, 
A.,  being  indebted  to  B.,  by  a  bill  of  sale,  whicb 
was  found  to  have  been  bonA  fide  executed, 
conveyed  to  him  all  his  stock  in  trade,  ho«fl»> 
hoU  furniture,  dec,  absolutely.  The  bill  of 
sale  contained  a  covenant  by  A.  to  pay  the 
debt  on  demand,  and  a  proviso  for  redemf^ 
tion  on  payment  of  the  debt  and  interest  on 
demand,  and  a  further  proviso  that  the  m^ 
signer  should  continue  in  possesson  ontil 
de&ult  'ilie  goods  having  before  mnj 
demand  made  by  B.,  been  seized  by  the 
sheriff  under  %.  fi,  fa,  upon  m  judgment 
against  A^"— 

Held,  that  B.  had  not  soch  a  right  of  im- 
mediate possession  aa  to  entitle  him  to  main- 
tsin  trover.    BraeUey  v.  Copley,     Page  S85 
Jnd  tee  Bailxxkt. 

PLXAniFS,  v. 
Salx. 

TRIAL  BY  PROVISO. 
See  Wmt  of  Txiak. 

TURNPIKE  ACTa 
Conttnuiion  of, 

1.  By  a  local  act « for  amending  the  Toads  and 
highways  in  the  Isle  of  Wight,"  the  com- 
missionera  were  empowered  to  erect  turn- 
pikes and  toll-houses,  and  to  demand  and 
take  certain  tolls  from  persons  paaang 
through  the  same;  and  power  was  also 
given  to  them  to  raise  money  for  the  pur^ 
poses  of  the  act,  upon  loans  secured  by 
mortgage  of  the  tolls  during  the  continuance 
of  the  act.  The  time  for  which  the  act  was 
to  be  in  force  expired  in  1834.  By  the 
4  dt  6  W.  4,  c.  10,  «  all  and  every  act  and 
acts  of  parliament  for  making,  amending, 
and  repairing  any  turnpike  roads  in  Great 
Britain  which  would  expire  with  the  then 
present  or  the  next  session  of  pariiament," 
sre  continued : — Held,  that  the  kxal  act  was 
thereby  continued  and  kept  alive  as  to  so 
nroch  thereof  as  related  to  turnpike  roads, 
notwithstanding  it  contained  provisions  ap- 
plicable to  other  objects.    Bamet  v.  White. 

192 

2.  The  general  turnpike  act,  3  O.  4,  c.  126, 
enacts,  s.  41,  "that,  if  any  person  shall 
fraudulently  or  forcibly  pass  Uirough  any 
such  toUrgaU  with  any  hone,  cattle,  beast, 
or  carriage,  or  shall  do  any  other  act  wfaat^ 
ever,  in  order  or  with  intent  to  evade  the 
payment  of  all  or  any  of  the  tolls,  and 
whereby  the  same  shall  be  evaded,  every 
such  penon  shall,  for  every  such  ofieooe^ 
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Ibrfeit  and  pay  any  lum  not  exceeding  6/^' 
and  directs,  s.  Ul,  that  all  penalties  by  the 
act  authorized  to  be  imposed,  shall  be  levied, 
together  with  the  costs  attending  the  inform- 
ation and  conviction,  by  distress  and  sale  of 
the  offender's  goods,  by  warrant,  the  over- 
plos  to  be  returned,  ^er  payment  of  the 
penalty  and  the  charges  of  ^e  distiess  and 
■ale,  and  that  the  penalty  shall  be  paid, — 
one  moiety  to  the  informer,  and  the  other 
moiety  to  the  treasurer  or  treasurers  to  the 
trustees  or  commissionerB  for  repairing  and 
maintaining  the  road  on  which  such  ofifenoe 
was  committed.  Sect  148  enacts,  «that 
the  forms  of  proceeding  relative  to  the  seve- 
ral matters  contained  in  this  act,  which  are 
set  forth  and  expressed  in  the  schedule 
thereunto  annexed,  may  be  used  upon  all 
occasions,  with  such  additions  and  variations 
only  as  may  be  necessary  to  adapt  them  to 
the  particular  exigencies  of  the  case;  and 
that  no  objection  shall  be  made,  or  advan- 
tage taken,  for  want  of  form  in  any  of  such 
proceedings. 

A  conviction  under  the  above  a6ts  stated 
that  J.  B.«  on,  dec,  in  the  parish  of  C,  «  on 
the  turnpike  road  before  then  made  and  then 
being  under  the  authority  of  the  local  act, 
with  a  certain  carriage,  to  wit,  a  cart,  drawn 
by  one  horse,  did  unlawfully,  fraudulently, 
and  forcibly  pass  through  a  certain  toU-gaU 
there  legally  situate  and  being  under  the 
authority  of  the  said  act ;  by  reason  whereof 
the  payment  of  a  certain  toll,  to  wit,  the 
sum  of  9d.f  then  and  there  legally  due,  de- 
manded, and  payable,  under  the  authority  of 
the  said- act,  by  and  from  the  said  J.  B.,  for 
and  in  respect  of  the  carriage  so  drawn  as 
aforesaid,  was  avoided,  contrary  to  the  form 
of3G.  4,c  126." 

The  warrant  thereon  stated  that  the  said 
J.  B.,  on,  dec.,  in  the  parish  of  C.  aforesaid, 
•*with  a  certain  carriage,  to  wit,  a  cart, 
drawn  by  one  horse,  did  unlawfully,  fraudu- 
lently, and  forcibly  pass  through  a  certaui 
loll'gate  then  and  there  situate  and  being ; 
by  means  whereof  the  payment  of  a  certain 
toll,  to  wit,  the  sum  of  3(/.,  then  and  there 
legally  due  and  payable  by  and  from  the  said 
J.  B.  for  and  in  respect  of  the  carriage  so 
drawn  as  aforesaid,  was  avoided,  contrary  to 
the  statutes  in  such  case  made  and  pro- 
vided;" and  it  directed  that  the  penalty 
ahould  be  paid,  one  moiety  to  the  informer, 
and  the  other  moiety  to  "the  treasurer  of 
the  commissioners  for  amending  the  roads 
and  highways  in  the  Isle  of  Wight,  being 
the  place  where  the  said  ofience  was  com- 
mitted:" 

Heldr^^rtt,  that  the  conviction,  which 
followed  the  form  given  in  the  schedule, 
was  sufficient 

Secondly,  that  it  was  no  objection  that 
the  warrant,  in  desaibing  the  ofience,  did 
VOL.  I.  81 


not  follow  the  precise  woids  of  the  con- 
viction. 

Thirdly,  that  the  warrant  diadoaed  a  legal 
cause  of  forfeiture. 

Fourthly,  that  the  application  of  the  pe« 
nalty  in  the  vrarrant  was  a  sufficient  com- 
pliance with  the  statute,  though  by  the  form 
given  ih  the  schedule,  it  was  to  be  pud,  one 
moiety  to  the  informer,  and  the  other  moiety 
<«  to  tlie  surveyor  of  the  turnpike-road  where 
the  said  offonce,  &c.,  happened." 

Fifthly,  that  the  adjudication  as  to  the 
costs  was  sufficient 

Sixthly,  that  no  demand  of  the  penalty 
previous  to  the  issuing  of  the  warrant  was 
necessary.    Barne$  v.  Wliite.        Page  192 


VARIANCE. 

Set  GUARAKTSX. 

VENDOR  AND  PURCHASER. 
&e  Sale. 


WAIVER. 
See  Pbacticx,  IL 

WARRANT. 
Form  of-^See  TuairriKx  Acts,  2. 

WARRANT  OF  ATTORNEY. 
L  jSttestation  of, 
A  warrant  of  attorney  was  attested  by  A.  an 
attorney,  introduced  to  the  defendant  by  the 
plaintiff's  attorney,  the  defendant  thereupoa 
naming  A.  and  requesting  him  to  attend  on 
his  behalf,  by  repeating  after  the  plaintiff's 
attorney  the  proper  form  of  words,  which 
were  read  by  the  latter  from  the  body  of  the 
instrument  :^-f/ie/(^  sufficient  Walton  v. 
Chandler,  306 

n.  Succenive  ExeaUions. 
The  defeasance  of  a  warrant  of  attorney  con- 
tained an  agreement  that  no  execution  or 
executions  should  be  issued  upon  the  judg- 
ment entered  up  thereon  until  default  in  the 
payment  of  an  annuity ;  but  that,  in  case 
of  default,  it  should  be  lawful  for  the  grantee, 
his  executors,  &c.,  to  sue  out  execution  or 
executions  thereon — not  saying,  «  from  time 
to  time:"  the  defeasance  also  contained  a 
proviso  for  entering  satisfaction  after  the  de- 
cease of  the  grantor,  and  full  payment  of  the 
annuity  up  to  the  day  of  his  decease:— 
Heldf  Uiat  the  grantee  was  not  restrained  fay 
this  defeasance  from  issuing  iuecettioe  ex- 
ecutions for  arrears.    CtUhberi  v.  Dobbin, 
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WTTNESa 
L  <S»Mitiialtoii  on  iHttrrogatoria—'Sei  Gov- 

lUMXOV. 

S.  (^aqMfai^y  ^— Ak  EminrcB,  IL 

IIL  iKioMiefuc  o/£hi&|Msiia— &i  Puasiso, 
ILS. 

WRECK. 

ITt^A  ffo^.  3  ^  4  W.  4,  r.  62»  t.  50. 
A  reirenae  act  (3  &  4  W.  4,  c.  63,  a.  60)  di- 
tettM  that  "foreign  gooda  derelict,  jetnm, 
flotaam,  and  wreck,  broaght  or  coming  into 
the  United  Kingdom,  ahall  be  aobject  to  the 
aame  dudea  aa  goods  of  the  like  kind  im- 
ported into  the  United  Kingdom  teapectiTel  j, 
are  subject  to ;  provided  that  all  sach  goods 
aa  cannot  be  sold  for  the  amoont  of  duty 
doe  thereon  dull  be  detivered  over  to  the 
lord  of  the  manor,  6k^  and  shall  be  deemed 


to  6e  mendmerated  goods,  and  afaall  ba 
liable  to  be  chaiged  widi  duty  accordingly  ;"* 
that  is  5L  per  cm/.  ad.vahrem. 

Certain  onmannfiKtured  tobacco  had  been 
imported  in  the  year  1836,  and  warehoosed 
in  the  London  Docka.  In  March,  1836,  it 
was,  with  the  permission  of  the  commission- 
era  of  the  costoms,  shipped,  under  bond,  for 
'  IvdaiML  In  the  course  of  the  voyage  the 
ship,  having  received  damage,  was  abandon- 
ed uid  driven  on  diore,  where  she  remained 
aeveral  daya,  when,  the  cargo  having  b«^ji 
landed,  the  veasel  was  got  ofl^  and,  though 
considerably  damaged,  waa  afterwards  re- 
paired by  partiea  to  whom  she  was  sold : — 
Beld^  that  the  tobacco  was  not  "wreck** 
witfafai  the  meaning  of  the  statute.  Legj^ 
Y.  Boyd,  Page  9) 

WRIT  OF  RIGHT. 
Appearance  of  knights  to  choose  recognitors. 
Daviet,  Dem.;  Lawnda,  Ten.  436 

WRIT  OF  TRIAL. 
Qucnr,  whether  it  can  be  carried  down  (y  j»ro- 
vtM.    AteMmi  y.  Jaclaotu  623 


EVD  OF  THE  FIB8T  TOLUBCE. 
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